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ORPHA ANDERGON, : ) APPEAL vrow yp” | 
Fi 
Appellee, 
Ve SUPERIOR GoURT} 
INTER= STATE BUSINESS Men'S ) 
ACCIDENT ASSOULATION OF 
DESMOINES, 108A, a corporation, BOOK SOUNTY. 


Appellant. 26% ar hi A, atl 597 


gue filed June 15, 1932 
UR, PRESIDING JUSTIO“ HEBEL DELIVERED THE OPINION OF THE OoURT, 

This is an appesl by the defendant from a judgment 
rendered in the Superior UVourt of Gook County in favor of the 
plaintiff. The plaintiff, a beneficiary in an action on an accident 
insurance policy sought to recover for the alleged secidental death, 
vy drowning on the night of June 10, or on the morning of June ll, 
1919, of the insured, Hnivh anderson, husband of the plaintiff, 

The deslaration, filed on September 9, 1941, alleged 
the issuance of the policy sued on to “‘alph Anderson, end its 
delivery to hia at Traverse Gity, Wichigan. The terme and provisions 
of the policy fully eppear in the declaration, in which policy the 
plaintiff is named as beneficiary. fo this declaration the defendant 
demurred, which demurrer was overruled, and thereupon the defendant 
filed the plea of the general issue. On November 10, 1928 an 
additional count was filed by the plaintiff, in whieh it is alleged 
that there was s waiver by the defendant of the requirement of a 
proof of loss by the plaintiff. To this count the defendant filed 
special pleas of limitation under the terms of the policy. the 
plaintiff dewurred, which demurrer was overruled, and thereupon the 
plaintiff replied to these pleas, to which the defendent demurred 
and was susteined. 

It is contended by the defendent that the declaration 
does not state a cause of action; that while it alleges death on 
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dune lil, 1919, resulting from an saceident, there is no allegation 
er inference to be drawn from the words used that the accident 
occurred within 90 days of the time of his alleged denth. The 
allegetion in the declaration is te the effeot that the insured's 
death in Lake Michigan on June 10, or June 11, 1919, resulted from 
accidental drowning, and it is reasonable to infer from that alle- 
gation that he eame to his death on that day, and that the accident 
occurred within 90 days of the time of his alleged death. The fact 
that the defendant pleaded over after its demurrer wes overruled, 
waives the right to question the verdiot rendered by the jury in a 
good cause of action defeotively stated, Chicago 4 Alton Heilroad Go. 
v. Glaugen, 173 111. 100, and after a careful considerstion of the 
question, we are of the opinion that the salleg-tions in the declara- 
tion are sufficient to sustain the verdict rendered by the jury. 

It is eontended by the defendant that the plaintiff did 
not furnish effirmative proof of loss as required by the terms of the 
policy thet the policy requires that “affirmative proof of loss must 
be furnished to the Association * * * within 90 days after the date 
of * * * the loss." 

¥rom the record it spvears that the plaintiff offered 
in evidence the insurance policy, the notice, and what is purported 
to ve a proof of loss. The proof ef loss is as follows; 

*To The Interstate Gusiness Men's Accident Association: 

You are hereby notified thet Salph A. Anderson took 

passage on the Steamship ‘Alabama’ at Chicago, Illinois, on 
the evening of June 10th, 1919, for Muskegon, Michigen, and 
that he is believed to have been lost overboard while in 
passage from Chicago to eg 07 on the night of June 10th 
or the morning of June llth, 1919, and that he is dead and 
thst his death was caused by violence or accident, 

He held a policy in your Company No. 145834 and the 


ene is beneficiary in case of death. 


August 8, 1919, 
TRAVERSE CITY, MICHIGAN, 
(Mrs,) Orpha =, Anderson." 
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A letter, dated August 18, 1919, from the defendant to the plaintiff 
showing that the defendant received plaintiff's so-enlled proof of 
loss on or prior to August 18, 1919, is as follows: 
"Health and Accident Insurance 
Inter-State Susiness en's Accident Association 
of Des Moines, lown. 
August 18, 1919. 
urs. Orpha &, Anderson, 
Traverse City, wich. 
bear Madam; 
in complisnoe with your request of the &th inst. 
we are enclosing herewith « set of claim blanks with the 
understanding that in furnishing them the Association 
does not admit of wt liability in connection with any 
@laim which may be flied, neither is the aet of furnish- 
ing the blanks to be construed ag « waiver upon the 
part of the Association. 
It does not appear from the taets presented in 
your notice that there is any liability upon the part 
ef the Association on account of the disappearance of 


Mr. anderson, 
peuerene you thet we very much phe ee to learn of 
the unfortunste disapyesrance of Ur, Anderson, I am, 


Yours truly, 
gr. Claim Sept," 

It is to be noted from the defendant's letter to the 
plaintiff that the plaintiff is advised thet from the facta in the 
notice of the plaintiff it does not appear thet there is amy liability 
upon the part of the Association on account of the disappearance of 
Mr. Anderson. It appears from this letter that the defendant treated 
the plaintiff's notice as proof of lose sufficient to enable it to 
pass upon its liability in this case, ond it ought not afterwards to 
be heard to say that it was insufficient, and it necessarily follows 
that it is estopped from making any objection that this proof of 
loss was not a proper on@, The defendant's position is that the 
defendant's letter did not induce the plaintiff to believe thet her 
proofs, if she had submitted them, would not receive proper consider- 
ation by the defendant. The answer to this contention is that the 
defendant acted upon the facts as set forth in plaintiff's notice 
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and proof of loss, and denied liability, whieh was not necessary 
if it needed further proof. No objeetion is made to the form of 
the proof, or that it was not sworn to, but only upon the ground 
that there was no liability. If the defendant wished to insist 
upon strict compliance with the terms of the policy in that regerd, 
the objection should have been matie upon specific grounds, se thet 
the plaintiff could have obviated the objection. 

The next question to be considered is, was the evidence 
as 2 matter of law sufficient to justify ite submission to the 
jury? There is evidence in the record that the defendont, Inter- 
State Susiness Mens Accident Association of Des Moines, Iowa, a 
Gorperstion, on July 15, 1918, issued and delivered te Malph 
anderson, of traverse City, iiichigen, « health and socident policy, 
in whieh policy the plaintiff is named as beneficiary. The insured 
was in the undertaking business, ond alse conducted a florel business. 
He resided in fraverse City, Michigan. On Sunday evening, June 8, 
1919, he left Traverse City by train, and arrived in Chicago on 
the morning of Monday, June 9, 1919, but before leaving Traverse 
City for Chicago, he invited his wife and a married couple to make 
the trip with him, out the married couple could not go, and so he 
want alone. While in Chicago on Monday and Tuesday, Anderson saw 
several business acquaintances, and was entertained by one of his 
business friends on Tuesday June 9, 1919, at dinner, and later 
attended = theatre performance, While in Chiesgo he wrote a letter 
te his wife telling her when he would return to Traverse Oity, on 
the boat. On June 10 about 7:40 pems the steamship "Alabama" left 
ite dock at Yhiesgo, and from the evidence it appears thet Anderson 
was seen by Oapt. M. 0. Msokey in the dining room of the boat shortly 
after the “Alabama” left the dock, and wes never seen after that 
time. Oapt. Mackey was the master of the Steamship Arizona, which, 
together with the Alabama was owned by the Goodrich Steamship 
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Company. At the time in question, Capt. Mackey was a passenger 

on the Alabama going from CShiesgo to Muskegon on business for the 
companye At 6 o'clock in the evening of June ll, 1919, Gapt. Meckey, 
being at the Goodrich Company offices at the dock in Muskegon, 
Michigan, learned of clothing having been found in one of the rooms 
thst had been assigned to Halph Anderson, but which had not been 
occupied, and communicated these facts to the Anderson family by 
telephone from Muskegon to Traverse City. His testimony wae taken 
by deposition in 1929, 

It also appears in evidence that “re. Anderson, the 
plaintiff, employed detectives, but that they were unable to find 
any other persona smong the passengers or crew who hed seen Anderson 
on the Alabama on the night of June 10; that he wae not seen to 
leave the boat when it docked at Grand Haven or Muskegon by police 
officers etationed at these docks; nor could the officers remember 
having seen 2 person of his description, Accounts of inderson's 
disappearance appesred in the locsl papers at the time, and hand 
bilis were distributed in which a pieture and a description of 
Anderson were printed, but he was not seen nor heard from after his 
disappesrance. 

It also appears in the record that when the grip 
Anderson took with him was examined by the plaintiff, she identified 
the contents as delonging to Anderson; that = large diamond ring 
which he wore was missing from his effects, and there is evidence 
to show that he was in the habit of carrying a large robl of bills 
in his pocket, It also appears from the evidence that he purchased 
the undertaking establishment that he was conducting from his 


relatives, and apparently was not being pressed by any of his 
creditors; that he paid to his father and maiden aunts certain sums 
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6 
for the purchase of this undertsking establishment, which purehase 
price was secured by « 78,000 mortgage; that he was indebted to 
a local bank in the sum of (4500; thet he had a bank balance, evi- 
deneed by the records of the bank, of $1,364.65; that at the time of 
his disappearance he was enlarging his business, notwithstanding 
competition from other undertaking establishments, and wae erecting 
& new garage building valued at ©7,000,in which to store his 
funeral care and taxicabs, and to do = garage business. From the 
evidence it appears thet his assets were of the value of °33,000, 
and that he wes indebted in the sum of #13,000. Of this sum 
$8,000 was an indebtedness represented by a mortgage to seoure the 
payment of the monthly sum to his father and aunts. 

While there is evidence in the reeord thet Salph 
Anderson had reiatione with severnl women, particularly with one 
Esther Wartin, still this did net seem to affect his standing in 
the community or with his family, His wife, ofter « brief period 
of estrangement because of these escapades, forgave hia, and the 
evidence shows that he displayed sffeotion for his wife and two 
children, and appesred te be friendly with his father and aunts. 

The question of the insured's death upon the facts in 
this case is one properly for « jury to determine. At the time of 
the trial in May 1930, the ineured had been absent eleven years, 
and during that time between June 11, 1919 and way 1930, fNalph 
Anderson has never been heard from, nor seen by anyone, From 
the facta it may be inferred that the insured came to his death by 
drowning on the night of June 10, or the worning of June ll, 1919. 
fe believe that the evidence was properly submitted to the jury, 
that the jury was fully justified in rendering ites verdict in favor 
of the pleintiff, and that but one inference is to be drawn from 
all the facts and circumstances in evidence: That alph Anderson 
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Zost his life by accidentsl drowning. 

The defendent auggests that the plaintiff's instruetions 
3, 5 and © sre erroneous in thet the instructions doe not confine the 
jury to the evidence introduced, and leave the question of law te 
be determined by the jury; that in instru@tion Ne. 2 the jury are 
tald that notice aust be given within a ressonable time and the proof 
of loss must be given within » reasonable time in view “of all the 
facts and clroumstances of the ense." 

In instruction Neo. & the jury are instructed that the 
"notice must be given within a reasonable time in view of all the 
facts and circumstances gonnected with the case," and in instruction 
Noe 6 the jury are told that the proofs of death must be such 
as “are reasonable under the facts and cireumstances of the case." 

We have examined 211 of the instructions and find from 
the instructions given that the jury was properly instructed thet 
in order to find the issues for the plaintiff they must do so from 
& preponderance of the evidence in the case. 

It is also te be noted from the questioned instructions 
that the court verformed its function by defining for the jury the 
meaning of the terms of the policy with respect to notice and proof 
of death, and that in other instructions the question is left to 
the jury to determine from the evidence whether the beneficiary 
“gendered sea full proof of lose of death as circumstances would 
permit." 

The defendant contends that the refused instructions 
16, 17, 18 and 19 are in ecoord with the terma of the policy and 
the law, and that the court erred in refusing to give these 
instructions. Defendant's instruction 17 told the jury that plain- 
tiff's Exhibit 2 was not » proof of loss, ond the court refused to 


give this instruction, which was proper for the reason that we 
express in this opinion upon the proof of loss submitted to the 
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defendant. Inatrusction 19 was preperly refused for the reason 
that it told the jury thet affirmative proof of loss meant « sworn 
statement signed by the pliaintif?, and for the other reasons here- 
tefore stated. Instruction 16 was vroperly refused for the reason 
that the facts were erroneously stated, and instruction 1@ was 
properly refused because the instruction was only « partial state- 
ment of the legal effect of the policy in controversy, 

Gaur attention is esilied by the defendant to the fact 
that the trisl court made prejudicial remarks in the presence of 
the jury and examined « witness in « manner prejudicial to the 
defendant. The Court should hesitate to examine witnesses appearing 
either for the plaintiff or the defendant, and should de so only for 
the purpose of siding the court or the jury in ascertaining the facts 
in controversy. iUxtensive examination of witnesses by the court 
should be svoided, because such procedure ary have an influence 
upon the jury detrimental to one of thé carties. the court should 
exercise care to avoid giving expression to any thought that may 
lead a jury to believe that the court is favorable or unfavorsble 
to either of the parties litigant, or their witnesses, and unlese 
the trial court has manifestly disregarded his duty in that respect 
this court would not be warranted in holding thet his conduct 
oonatituted reversible error. 

We have carefully examined the record in this regard 
and find that the firet contention is thet during the examination 
ef the plaintiff aa «2 witness, the trial court referred to her 
as the widow, and upon objection, promptly stated to the jury that 
the court unconsciously used the word widow ond meant nothing; that 
the court was expressing no opinion thet this man is dead, or that 
this woman is his whdew. ‘These are questions of facet for the jury 
to decide, and we believe that the triel court in so doing properly 





e 

Homaet até tot boewter ylreqesy sem @ ao Ltounteet shpatenyed 

vows = thesx sel lo leony evitertltts gods yume edt biet a tnt 
“ered GbE SOT rete eat Rs Date: Ptatadetg ads xe bomgin “tasme tote 

_ Meaeex edt sot heeuies yirogety ane @i seltoosteel | sbetete exotot 
«aay BL meiteuzzent iia gbotete Viewosner Te oven avast oat teas ie 
~etede izidteq s yYiane aor moktoner dest ads sevaped beaten w . 





syorevertnes at yrioe edt te footte Leyes et to tem 
“gent ant of espinal haa Bo boiler ei na ities tes ed oe 
yamgr Lgtoibwier ahem tuo ates oat & asd 
tonnes 6 at egectio s beitmare ae ves oa 
sabsooggn apenontin eulasss of ptatined Riven #x000 edt stuahast eb 
wt Yano o ob Sivosde Sap Santasted est ro W2Etataly ot tot xodeie 
stoct orit gliaingxoons a2 Yxel od? to sxu00 wt gatbts to seoquy 6t 
“trues ait WS avenendie Ye soltentnen® ovioasexa sWanevest pee sh 


cnapba! a2 omed yan gushes tome suvoped obihiate 56 4 biwode 









Ath fe Miri mo 


RA AWA. tly py Seay Hamas 


bivede sien oT sandtusy pat to ome of Intaentiteh yrat ada aos 
Wem dede Pwort yne of soiseengry yaiviy biove of onan sntorene 
z s1w90 ode 2 

aiderotatau vo aicexovat af tndt Conlin’ OF Wemh 3 a haok 
evsinw bun ,eosoond iv xhodit to sinng bead SPL F Kady out to 
soeqecn stadt ph yuh apd Debrageredh | Xidnet tans end S09 i 
teubaeo etd init yakbled i hetdaxtan of fon bigs Ps 
stort eidivteves 
Ineger ast at Mover git toutneno, yLiu2 mee SoS 
Ao ttenimexs 9 goteah rede et ao ssaeenoe tort ute fede] bas 
9A ot borretet S200 » Anse ede swaostie a ae Lots: 
SP a3 
_ fat aut edt ot Rotate vitqnong notes eke ae | 

edt ryadton tnsam bas Kiel Poa 


tad? vm ,beob oi mom atde tude fom ott Seno a 




















3 

advised the jury that it had no opinion, and tht the remerks of 
the court under the circumstances did not have a prejudicial effect 
upon the jury. 

Another complaint is with reference to the court's 
question during the examination of the witness Andrew N. Milne, “What 
night was it this bost left with Mr. Anderson?" Upon objection by 
the defendant the court struek out the wotds, "with ur. Anderson," 
and changed the court's question to, “hat night was it that it is 
Glaimed that tir. Anderson was on the bost." fe are of the opinion 
that no prejudicial error was committed. There is evidence in the 
record that Anderson was seen aboard the bost. 

There is complaint of other remerks by the court. We 
have examined the record, and while some of the remarks were not 
necessary, still there is no prejudicial remark which would justify 
a reverssl. Other questions were put by the court, to which no 
objections were offered by the defendant, and this court will not 
consider them as being properly before us. 

There remains one further objection of the defendant to 
be considered, end that is that the judgment should be reversed upon 
the ground that it exceeds the ad demnum by $1,656.25. The judgment 
is for $7,656.25, and the ad damnum laid in the plaintiff's declar- 
atton is for the sum of 96,000. This question was not raised in 
the trial court, except that it was cleimed that the damages were 
excessive. Upon this question in the case of The Jones & Laughlin 
Steel Company v. Andrew J, Graham, 272 Ill. 377, the court said: 

"The ad damnum laid in the declarstion was $2,500. The 

J was for $2,712.32, andi on this ground it is 

Co} the judgment should be reversed, The judgment 
was for the cerrzsi amount of principal and interest 


due upon the notes at the time the judgment was rendered 
dune 11, 1913, This question does not appear to have 


been specifically raised in the trial court. It cannot 





& 
te afnenan adt tolt das ynolmios om bad tf tasit yout oft boedebs 
faethe isteibutena s eved tan bib essaaramvorts od? voter dtw0 eds 


vot 0 te 
e'diwoe ost o¢ Ghanestos cities af filsiqnes veddeaa © 
foeh” yendth 14 wethal cosatiy 4% Yo noliendomne oct geixed weitenup 
ye noltontde mocU %faoesbbas oxy the Mol seod eld 24 enw #ilyta 
“Wytoetehns otk dttw" yubttow eit tuo xouvate trueo od? taebuatted eat 
at #2 tude th com tide aede® yoo aodtoowd efecnen edt Bagmalto bas 
fieinice ot Yo ore 88 “.déed O10 no wow woneehad i todd Ponketo 
odt at gonahive et erety .besvinwso ese vores Letediagetg on toads 
stead odd breeds eee ase moatenmA sen vowing 

8* eftbot odd vel edkomen ceito Yo tutalnee wt exetro 6 
ten extn axttomox ons to ene efide bie pilot sil eleeiallé a 
Wktect Sluow sone tatise Ketekbu wee om at wRHiE a vith 
an dotdw ot Pawan oft Ye Huy orew Badiznves woe ive 
ton ike too aids hue iimbactab odd wl penetto nvew Baottoe| 














ot tnubtetob 43 to molteshde tedtret vl> axlowes tiie wader 
secu bentever s¢ biveds tavagbut odé Sodd of Hedy Daw _beeambehibe’ of 
feemghut edt 86.000, 18 yd auarnh Do oft ebwooxe th tasty Se ok 
~reiosd a'Yhtsminig oat at bial muawad be ost tun (OCOEOQTH to ot 
at beelex ton een noltebus ati 000,08 to ma ote Ge¥ bf nalts 
ores pagewnt edt tadt bendele anew SL dest tqdoxs (tewee) inked ate 
Sildawal A ceaot sult Yo enon wii at aosteeup siitr mogd ‘sevinegoxe 
| totee fuse ott WWE Lit OE unas ot wwatind. + Yaoawoo feats 











10 
now be ag a ground for reversal. Utter v. Jaffray 
& Goo, 114 Ill. 470; Metropolitan Accident Ass'n. Ve 
Froiland, 1€1 id, 30; Grand Lodge AQ. Uelle Ve Bagley, 
164 id. 340; Prairie State Loan jAes'n, v. Gorrie, 167 
id. 414; theatley, Suck & GOe Ve Chioage Trust and 
Savings Gank, id. 480; Leathe v, Thomas, 218 id. 246," 

The record discloses that after a discussion between 
the court and counsel, it was egreed thot 5% of $5,000 from October 
ii, 1919 to Msy 36, 1930, whieh is 10 years, 7 months and 15 days, 
amounts, in the aggregste, to the eum of 03,656.25, and the court 
instructed the jury thet if they found for the plaintiff, the correct 
amount of damage was ©7,656.25, to which the defendant did not 
object. And again, there is no assignment of error in that the 


judgment exeseds the ad damnum. The Supreme Court in the ease of 





167 Ill. 414, said: 


"It 1s said thet error was committed by the trial 
court in rendering judgment on the verdict, beeause it 
awarded a sum in excess of the sd damnum laid in the 
declaration. ¥e do not consider that this point was raised 
below. the assignuent of error is simply that ‘the 
verdict is excessive.* The objection that a verdict 
exceeds the ad damnum cannot be raised in this manner. 
Whether e verdiot is excessive is a question be be 
deoided by the court, se 4 matter of sound diseretion, 
from all the facts end circumstances of the case. If 
the verdiot exceeded the ad damnum, there is no doubt, 
had that faot been clearly pointed out, the court would 
have unhesitotingly corrected it, It should have been 
specially stated in the objection that the amount of the 
verdict exceeded the ad damnum Utter v. Jaffray, 114 
7% 470; Setropolitan Accident sss'n, v. Froiland, 161 
id. WH. 


For the reasons indicated, we find no error which 
would justify this court in reversing the judgment, and accordingly, 


the judgment is affirmed. 
JUDGMENT A¥PIRMED, 


FRIEND AND WILSON, JJ. CoNcUR, 
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35429 Lf 
PEOPLE OF THE STATE OF ILLINOTS, 


ex rel, AGNES CHILDS, APPEAL FROM 
Appellant, 
Ve GLRCUIT COUAT 


HOBORASLE HENRY MORMER, JUDGE OF 
THE PROBATE COURT OF GOOK COURTY 


ILLINOIS, and LOTTI£ A. KiNSEY COOK COUNTY. 
and EDWARD J. WILSOK, as Executors e 
of end under the Lest Will and za 6 ral = 9 
Testament of Louie A. Kineey, L.A eo Ve r 
Deceased, 

Appelleas. ) 


Opinion filed June 15, 1932 
WR, PRESIOING JUSTICE HE4Ei, delivered the opinion of the court. 

Thig ig an appeal by the relatrix from an order 
dismissing the petition after the Court hed refused to entertain 
relstrix® motion for ieave ¢ither to amend the verificstion of her 
petition, or to file an amended petition as of July 13, 1931. 

The relatrix filed « petition praying for a writ of 
mandamus directing and comsanding the Honorable Henry Horner, as 
Judge of the Probate Court, to enter an order in the estate of 
Louis 4. Kinsey, decessed, setting aside, vacating and expunging 
the orderg of May 1 and May 14, 1931, entered by the judge of the 
Probate Court in said estate, and for an order directing the 
executors ef said estate to pay to relatrix forthwith the amount 
of relatrix® cleim slliowed 2s of November 22, 1929, The motion of 
the defendants to strike certain paragraphs and certain parts of 
paragraphs and to dismiss the petition, was allowed by the court. 

The principal question to be considered is, did the 
Probate Court have jurisdiction to vacate the order allowing 
reletrix’ claim for £15,514, against the estate of Louis A. Kinsey 
after term time? The rule controlling is to the effect that the 
Probate Court in this county and in the County court exercising 
probate jurigediction in other counties in this state have general 
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and unlimited jurisdiction in matters of administration, exercising 
such equity powers as are adapted to its organization and mode of 
proceeding, and it ie@ held as law by the Supreme Court in the ease 
of Sohlink v. Maxton, 153 Lil, App. 447, that such a court, in the 
exercise of its equitable jurisdiotion, may, upon motien, at « 
subsequent term, s¢t aside its own order allowing a olaim against 
an @state if a mistake or fraud has intervened. This rule has been 
followed by the Appeliate Court in the ease of St, Rose of Lime 


Congregation ve od. 201 Ill.App,. 316. 
The rélatrix contends, however, and admits that the 





Probste Court, or the County Court, ss the case may be, hes juris- 
diction to vaeate an order allewing a claim whenever a court of 
equity would have jurisdiction on 2 bill to set aside a judgment 
teken at a previous term where fraud or mistake has intervened, but 
that in the instant case no fraud or mistake is elleged, therefore 
the Probate Court was without sower to vacate the order allowing 
relstrix’ clain against said estate. fhe answer to this contention 
ia that where the court has jurisdiction to entertain a motion 

to vacate such an erttaythe one in guéstion, the court is empowered 
te pass upon the questions of fact submitted in support of this 
motion, and in @xercising its judicial pewer in making » final 
disposition of the motion. 

The petition of Lottie A. Kinsey and Edward J. Wilson 
as Exeoutors of the Estate of Louis A, Kinsey, deceased, is to 
vacate the allowence of the relatrix’ claim, and the allowance was 
set aside upon the petition and the facts therein contained, and it 
may be that the facts in the petition were not sufficient to justify 
the order entered by the court, still the order was entered by the 
Judge of the Probate Court in the exercise of judicial discretion, 
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and the sufficiency of the petition is not involved in the pro- 
ceedings before us on this appexl. The order entered by the Probate 
Gourt having jurisdiction may be erroneous, but not void. Therefore 
the order is not before this court for determination in a mandamus 
proceeding. 

Other questions have been enlied te our attention, but 
we regerd our conclusion as determining the right of the reletrix 
to the order prayed for in her petition. fhe order of the trial 
court is secerdingly affirmed. 

Having passed upon the merits of this controversy, it 
will not be necessary te consider the motion reserved for the 
final hearing. 

ORVER AFF IAUED. 


PRIEND ABD SILSOR, Jd. DORCUR 
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WILLIAM RUBZNSTELN, APreAt FROM 

Appellee, 

CIRCUIT COURT, 
Ve 
JACOB RISAYSER, COOK COUNTY. 
) Ch yay - 
Agpellant. ) a6 ran =e othe 5 a @ 


Opinion filed June 15, 1932 
MRe PRESIDING JUSTION HEGEL UELIVERED THE OFINION OF THE COURT, 

Jacob Ribaysen, the defendant, preseeutes this appeal 
from a judgment of $3,000 entered against him in favor of William 
5. Rubenstein, the plaintiff, in the Cireuit Court of Sook Jounty. 
The judguent was entered upon a verdiot of the jury finding the 
defendant guiity in en action for damages in alienating the affections 
of plaintiff's wife in the amount appealed from. 

The defendant is the father of Yegina Rubenstein, plain-e 
tiff's former wife. This suit was tried twiee, the first time 
resulting in a verdict in favor of plaintiff in the sum of £5,000, 
and the granting of a new trial; and the second time in a verdict 
for $3,000 in favor of the plaintiff, from which judgment the case 
is now cending in this court on appeal, 

The first question to be considered is, was the verdict 
and judgment contrary to the law and the manifest weight of the 
evidence? 

The faote as they appear in the record are substantially, 
that the pleintiff ond Segina Aibsaysen were morried on Yebruary 28, 
1926, and after their marriage resided a few blocks from the home 
of the defendant and his wife. <A child, Albert Mubenstein, was born 
of this marriage on March 28, 1927, and it may be presumed that the 
plaintiff had the affection of his wife. There was a separation 
between the plaintiff and his wife on December 30, 1928, and sub- 
sequently a divorce decree was granted to the plaintiff's wife, 
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Regina Nubenstein, based upon the evidenee of acts of cruelty by 
the plaintiff in this oase, William Rubenstein, There is also 
evidence that the attitude of Kegina Rubenstein, wife of the plain- 
tiff, changed toward the plaintiff after June, 1927. Previously 
she was a loving and affeectionste wife, and as a result of this 
change of attitude the separstion occurred. It alee appears from 
the record thet a conference was head to effect « reconciliation, 
but without avail. There is evidence of business disputes between 
the plaintiff and the defendant in which it seems that certain 
relatives participated. There is evidence of the plaintiff which 
tends to show that at » conference in say or June, 1927, the 
defendant, in the presence of the plaintiff's Wife, the daughter of 
this defendant and others, threatened to take his daughter from the 
plaintiff unless plaintiff would consent to the defendant's wishes 
in certain business affairs in whieh the plaintiff and the defendant 
were interested, and that other threate of like character were made 
prior to the winter of 1928. However, the jury had before it the 
faetsa, and upom plaintiff's evidence, together with thet offered 

by the defendant, ineluding his denial of eny threats, returned the 
verdict in question. 

The evidence in the instant cnse supports the verdict 
of the jury and is not against the aanifest weight of the evidence. 
It also appears that the instant conse is a second trial of this 
controversy, and thet this jury found, as the jury did in the first 
trial, for the plaintiff. 

The defendant comphains tht the trial court erred in 
the admission of certsin evidence offered by the plaintiff and 
the exclusion of certain evidence offered by the defendant. The 
defendant contends that the court erred in the admission of evidence 
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3 
offered by the plaintiff of certain business transactions between 
the plaintiff and the defendant which oaused the jury to believe 
that the defendant hed swindled the plaintiff in the sum of £30,000. 
It ia to be regretted that the defendant failed to specifically 
point out suoh evidence ao that this court sould fairly pass upon 
this question. It is admitted, however, by the defendant that the 
trial court limited such evidence offered by the plaintiff, and 
it is further admitted that it wae proper for the plaintiff in the 
instant case to show thet there were business differences between 
the plaintiff and the defendant, and that the defendant made these 
differences the occasion for alienating his daughter's affection 
from the plaintiff, This court will sssume that the trial court had 
this rule in mind in passing upon the admiasibility of evidence. 
We have considered the evidence objected to by the defendant, and 
when sll the evidenee in the record is considered, the trial court 
aid not err in admitting such evidence, 

The fact that the court permitted the plaintiff to 
show thet the defendant sued the plaintiff on a note in the summer 
of 1928, prior to the separation, is not sueh error as would justify 
a reversal, in view of the f+ot that the defendant's counsel made 
a statement in the presence of the jury te the effeet that the 
Plaintiff had filed « certain suit against the defendant for the 
sum of $100,000. Certain other evidence is objected to by the defend- 
ant, such as the testimony of the plaintiff that he had communicated 
with his wife after the separation, but did not testify as to the 
conversation thet was had, and the admission of evidence of checks 
having been signed by the former wife and drawn on the plaintiff's 
account was a reply to one of the defenses of the defendant that 
the plaintiff did not support his wife; thxt the defendant aided his 
wife in the divorce matter, and 2lso to the statement of defendant's 
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wife to the effect that she did not »pprove of plaintiff as e sone 
in-law. It would seem thet this evidence objected to was made in 
the presence of the defeniant, and not contradicted, We have 
considered all these objections, but are not convineed that there 

is reversible error in the admission of this evidence. Again, the 
defendant urges thet the court erred in refusing to permit plaintiff's 
former wife to testify 22 «2 witness. it would seem from the 
defendant's brief thet the former wife was to testify to matters 
eeeurring during the married life of the parties. it is the mle 
that a wife is not a competent witness, both at common law, and by 
the stautory provisions of our state statutes, Cheap, S51, Sec. 5, 
Gehill's Ill. ev. Stats. to testify to matters ccourring during 
their married, life, or te admissions made by the husband, except 

in certain oases. If the wife is to be made a competent witness for 
or against her husband, the law making bodies are the proper bodies 
to make such 1 change, snd until that is done, the court will adhere 
te the law in this respect, and therefore the court properly ruled 
that the wife was an incompetent witness in the instant onee. 

It io Claimed that the plaintiff's attorney mode certain 
prejudicial remarks in his final arguzent to the jury, Reference 
was mande by the plaintiff's attorney to « previous trial. Upon ob- 
jection, the court instructed the jury to disregard that was said 
about a previous trial. it does not appesr thet the result of the 
former trial was mentioned, and in view of the prompt action of the 
trial court, no harm was done in this onse. 

The defendant slso objected to certain statements made 
in plaintiff's argument to the jury, which objections were properly 
sustained by the trial court and the jury was advised to disregard 
the remark. Sut plaintiff's counsel, in reply to the defendont's 
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contention, ozlis the attention of the court to the fact that certain 
of his remarks were made in reply to defendant's attorney's argument 
when he made his plea te the jury. Upon an examination of the reeord, 
the argument of defendant's ceunsel is not ineluded in the bill of 
exceptions, and so re are unable to determine from the record whether 
the plaintiff's attorney wes justified in his reply or not. 

another objection of the defendant to be considered by 
this court is whether the court erred in giving, refusing and modify- 
ing certain of the instructions, fhe defendant contends thot the 
instruction to the effect thet if cleintiff wes cruel to his wife 
and such crealty was the controlling cause of her leaving plaintiff, 
then no inference should be drawn ageinst the defendant because 
plaintiff's wife had divorced the glaintiff. However, it would 
seem to be the rule that notwithstanding the plaintiff was eruel 
and his wife obtained a diverse, the decree is not decisive on the 
question of the defendant's linbility, but is evidence to be con- 
sidered by the jury in passing upon the cuestion involved in this 
controversy, together with all the other evidence in the record, 

The next instruction objected to ia one tendered by 
the plaintiff, which instructed the jury that in determining the 
credibility of the witnesses and the weight of the evidence, they 
may consider, among other rules to be applied, the apparent intelli- 
gence of the witnesses, or the lack of it. The defendant contends 
that it is a novel doctrine thot makes intelligenes a criterion 
of veracity. This criticism to the instruction as given is not 
justified when we consider thet further tests are also to be applied 
by the jury to the witnesses testifying, such es their appearance 
and conduct, the apparent truth of their testimony, or the lack of 
it, and also the opportunity of knowing or seeing the facts, or 
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the absence of such opportunity, ani their interest in the result 

of the case, and from all suoh fects shown by the evidence, the 
and 

jury must pass upon / decide the question of weight or the prepon- 

derance of the evidence, This applies to 211 the witnesses heard 

by the jury. the instruction fairly states the rule by which the 

jury is to be guided in ite deliberation, and the sourt properly 

instructed the jury upon this point. 

While other objections sre made by the defendant, we 
have considered the instructions, and are satisfied thet the jury 
was fairly instructed by the court. 

The Supreme Gourt in the case of Egbers ve. igbers, 177 
Ill. 82, where there had been more than one trial of the onuse of 
action before a jury, made «= pertinent statement, which applies 
with equal force to the cage before us, and is as follows: 

"There were two trials, and the verdicts of both 
juries were the same, and while it may appear from the 
record before us thet the proponents made out the stronger 
ease on the facts, it must be considered that the jury 
and the court below saw and heard bhe witnesses and had 
better means of vtighing their teetimony then we have. je 
eannot upon the record say that the verdict was manifestly 
wrong or against the evidence, ond while we might have 
been better satisfied from the evidence in the record with 
a different verdict, the rule of this court has long been not 
to interfere with the verdict in such cases. And especially 
should this rule be adhered to where a seoond trial has 
produced the same result.” 

This court is setisfied thet there is no reversible 


error in the record, and the judgment is scoordingly sffirmed. 


JUDGMENT AFFIRMED, 


PRIEND AND WILSOK, JJ. CONCUR. 
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Appellee, 


UR. PRESIDING JUSTICN HEBEL DELIVERED THE OPINION OF THE COURT. 

This is an appeal by the People of the State of 
Illinois, ex rel, Hazel Schroeder from an order finding the 
defendant not guilty in « bastardy proceeding entered in the Munie- 
ipal Court of Chieage upon « hesring had before the court, without 
a jury, ® jury being wsived by the defendant. 

The relatrix charged in her complaint, and offered 
proof upon a hearing thereof, thnt the defendant was the putative 
father of her basterd child. She testified to the effeet that 
she met the defendant in 1926, «nd met him every Sunday thereafter 
until February, 1927; that after this date she met him two or three 
times « week during the years 1927, 1928 and 1929, and had sexual 
relations with the defendant, and thst she is a single woman. fhe 
defendant took her to a doctor in April, 1930, who advised her 
that she was in « pregnant condition and had been for a period of 
five months; that she never hed any intimate relations with any 
other man in 1939, or a year prior to the birth of the child. The 
ehild was born and is still living. She received (275 from the 
defendant on June 21, 1930, and on thet day executed » written 
agreement in substance that she relensed the defendant of any and 
all claims she might have ageinst him. 

There is evidence by the relatrix that she accepted 
the $275 with the understanding that the matter was not settled¢ 
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3 
that she had to meet the expenses in connection with the birth 
of the child, and that she did not consider that the defendant was 
released from supporting the child. This is substantially the 
evidence heard by the trial court, end on motion of the defendant, 
the court entered the judgment appealed from 
This evidence appearing in the reeord, and uncontra- 

dicted, is sufficient for the court te heve found that the defend- 
ant is the putative father of this child. fhe only other evidence 
in the record is the so-esiled release signed by the relatrix. 
The terms of this agreement were not apereved in writing by a 
judge of the court having jurisdiction, and it is therefore con- 
tended that 2 release of the putative father by the mother for a 
gum less than $600 in the absence of » consent in writing by s 
court of competent jurisdiction does not bar bastardy proceedings. 
This position by the relatrix is fully sustained by Chap. 17, 
See. 18, Cahili's Rev. Stats. in these words: 

“The mother of a bast»rd child befere or after its birth, 

may reiease the reputed father of such child from all 

legal iiabiiity on acecunt of such bestardy, upon such 

terms ss may be consented te in writing by the judge of 

the court having jurisdiction herein of the county in 

which euch mother resides: Provided, a release cbtained 

from such mother in consideretion of a payment te her of 

a sum of money less then eight hundred dollars in the 

absence of the written consent of the judge ef the court 

having jurisdiction herein, shall not a bar to a suit 

for bastardy against such father, but if, efter such 

release is obtained, suit be inatituted ageinet such 

father and the iseve be found against him, he shall be 

entitled to a set-off for the amount so paid, and it shall 

be acoredited to him aa of the first payment or payments: 

And, provided further, that such father may compromise 

ali his legal iiability on sccount of such baatare child, 

with the mother thereof, without the written consent of 


such judge, by paying to her any sum not less than eight 
hundred doliars." 


for the reasons stated, we are of the opinion thet the 
trial court erred in entering the judgment appealed from, and 
accordingly the judgment so entered is reversed and the oase 
remanded with directions to the Municipal Court of Chicago that 
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the judgment heretofore entered be expunged and set aside, and 
judgment be entered against the defendant in accordance with the 
statute in auch case made and provided, and thet he make the 
several payments provided for by law and be credited with the 
payment of (275 made to the relatrix, on the several amounts te be 
paid by the defendant, dnd for such further and other orders, not 
inconsistent with the views herein expressed by this court. 


REVERSED AND REGARDED WITH OLRBCTIONS, 


FRIEMD AND WILSON, JJ. concuR, 
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MR. PRESIDING JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

Thies is an appesl by the defendant from a judguent 
entered in the Municipal Court of Shicage, in the sum of $200 in 
favor of the plaintiff. 

Wleintiff filled » statement of claim in which he slleges 
that on Ootober 15, 1930, he entered inte an agreement with the 
defendant whereby the defendant agreed to psy the plaintiff $200 
for services in investigating » personal injury case for the 
defendant, who represented « certsin claimant in said cease; that 
Plaintiff rendered services in investigating aaid claim, inter- 
viewing witnesses, securing statements of witnesses, procuring 
the name of the driver of the automobile invoived in the accident, 
and otherwise preparing the osse in accordance with the orders of 
the defendant; that the osse was subsequentiy settled for the sum 
of 8,000, and the defendant refused to pay the plaintiff the sum 
of #200 for services rendered. 

It appears that the plaintiff in the instant ense is 
Co-guardian of Tony Urbin, and was esppointed before the settlement 
of the personal injury Claim; that thereafter the plaintiff wae 
ordered as a co-guardian of the estate to pey the defendant » sum 
not to exceed 25% of the settlement, and, as result of such 
settlement, paid the defendant $2,000, being 25% of the $8,000, 
the amount for which seid claim was settled. 
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The defendant is 2 practicing attorney, living in the 
City of Chicage, and wes the sttorney for the claimant in the 
personal injury matter. it appears from the evidenee thet the 
defendant admitted that he agreed to pay the plaintiff for services 
in investigating and obtaining the names of witnesses, The conflict 
is as to the amount sgreed upon, After » dispute os to such payment 
the suggestion was metie that the amount to be paid -_ the defendant 
to the pisintifi be submitted to arbitration, but such submission 
while talked of was never carried out. 

The question raised by the defendant is that the finding 
and judguent of the court is contrsyy te the manifest vreight of 
the evidence, The court beurd the testimony, saw the witnesses, 
pessed upon their credibility ond determined that the plaintiff 
hed established his case by 2 preponderance of the evidence, From 
am examination of the record, the evidence is sufficient, and the 
triel court is fully sustained in ite conclusion that the plaintiff 
eatablished his claim by » preponderance of the evidence. 

The defendant slao contends that the agreement of em- 
ployment ia illegsi and veid as sgsinet publie policy in that it 
tends to impede justice and cites the oase ef Goodrich v. lenneys, 
et al, 144 Ill. 422 in support of his position. ‘ve have examined 
the defendant's testimony, as well as that of the plaintiff, ond 
it does not appear that the agreement of the parties ie tinged with 
am illegal motive, or wos entered into for » unlewful purpose in 
the work to be performed by the plaintiff, or to prevent the 
course of justice or its pure administration; or wes one in 
Violation of public policy. 

The only other objection by the defendent to be consider- 


ed by the court is that the sgreement is illegol in thot it tends 
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to cause the plaintiff to violate his duty to his ward beeause of 
an indirect benefit. The ngreement wos entered into by the olain- 
tiff and the defendant before the defendant was appointed = ace 
guardian by the frobeate Gourt of Cook County, ond the agreement 
was with the defendant to do this work and was his persenal 
obligstion and is not a charge agninst the minor's estate. As a 
matter of fact the Probate Court wes advised of this agreement 
when the defeniant attempted to have the court allow this sum of 
$200 se a Claim against this estate, The Hon, Henry Horner, Judge 
of the Probate Court suggested after the plaintiff advised the 
eourt that the defendant bad hired hia, thet the defendant in the 
instant case pay the pisintiff, 

we have considered the other ebjestions mde, but do 
not find that any of them are such as would justify « reversal. 
The judgment is accordingly affirmed. 


JUOGHENT AY FISHED. 


PRIERD ABD WILSON, dJ.e GONCUR, 
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THE CITY OF CHICAGO, a Municipal .), APPEAL PROM 
Corporation, f ¥9 
Appellee, y MUNICIPAL COURT 
Ve 4 
bien iW OF CHICAGO. 
EMANUEL RUSSKLL, 
ook fy FT fh ms Ss 
Appellant. Z G 61.4. 59 re: 


Opinion filed June 15, 1932 
MRe PRESIDING JUSTICE HEGEL DELIVERED THE OPINION OF THE COURT, 
The form of action in this proceeding ies a suit by the 
Gity of Chicago, syainst the defendent named to recover a penalty 
for an alleged violation of Seetion 4185, of an ordinanee of the 
City of Chieage, which is set forth in the Revised Code of said 
City, and is consolidated with Numbers 35956 to 35983, inclusive. 
The plesding here involved is = complaint by Murtell 
P, Parker, a police officer of the City of Chicago, which charges 
*thet the defendant: not being a public officer, did unlawfully 
have in his possession, custody or control, s paper print, writing, 
numbers, device, voliey sheet or articleoof such kind as &B commonly 
used in carrying on, promoting or playing the game commonly called 
lettery or policy, in violation of Section 4185" of seid ordinance. 
| This action waa instituted in the Municipal Court of 
Chicago, and after a hearing, the court found the defendants guilty 
of a violation of the ordinance set forth in the complaint and 
assessed a fine or penalty against the defendant in the sum of (50.90. 
The defendant contends that he was illegally arrested 
and searched and calls the attention of the court to a motion and 
verified petition presented by the defendant to the trial court, 
in which he maintsined thet he was arreated and unlawfully searched 
by = police officer of Chicago without a warrant for thet purpose; 
that he did not violate any ordinance of the City of Chicago in 
the presence of the police officer of the City and was not guilty 
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of a Cfiminal offense at the time of the arrest, 
it is the ¢ateblished law that a police officer of a 
City may arrest without . warrant for that purpose where a persen 
violates « city ordinance of = city in the presence of or within 
the view ef auch police officer. This authority of = police officer 
of s eity to so arrest for the violation of = city ordinance is 
granted by Chape 24, Par. 86, SOahili’s ce R@ve Statee (1931), 
which paragraph is, in part, as fellows: 
"The trustees in villages, the mayor, aldermen, 
and the marshal and his deputies, policemen and watah- 
men in cities, if any such be appointed, shall be con- 
servateors of the peace, and all officers created con- 
servyaters of the pesce by this Act, or suthorized by 
any ordinance, shail have cower to arrest or cause to 
be arrested, with or without process, s11 persons who 
shall break the pesee, or be found vielating any 
ordinance of the city or villsie, or any Criminal law 
of the State.“ 
It is nise provided in Chap, 87, Par. 436, Fourth 
Sub-Div. of the Municipal Court act, Cahili's Lil. Rev, Statese, 
as follows: 
"Any police officer of the City of Chicago may 
arrest on view any person who may be seen by such police 
officer in the act of violating, within the City of 
Chicago, any ordinance of anid oity, or any ordinance 
ef any municipal corporation, situated, in whole or in 
part, within the limits of asid City, whenever such 
vielation is, by such ordinance, made punishable by 
fine or otherwise," 
The point is not made that this police officer was not 
&® qualified police officer of the Gity of Chicege. e therefore 
assume that he wes properly qualified and was permitted to not for 
and on behalf of the city. ‘The charge in the instant case is that 
the defendant violated a certzin ordinance of the City of Chicago. 
The only question to be determined is, did Murtell P. Varker as 
a police officer of the City of Chieago arrest the defendant for 
violating in his presence an ordinance of the ity of Chicago, 
as charged in the complaint filed in thie oxse? The solution of 


this question is necessarily one of fact, and it appears thet the 
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testimony of Parker, the officer and only witness heord, woo con- 
sidered by the court i» paocing won defendant's motion end in 
entering judgment findirg the defendent guilty of ® violation of 
the ordinance described in the complaint, end in asseering a fine 
ugeinet the defendant in the sum of $50.00. : 
The facts are that the officer had information that 
policy, @ gambling game, was being played on the third fleor of 
the building known as 126 iast 42nd treet, located in Thicago, 
and uson investigation the officer found that two of the defendente 
némed Russeil aad Fletever were patrolling back and forth in front 
of this building ond while doing so passed signile to & man 
appearing at a front window in an apartment on the third floor of 
the building, and thet men were pascing through the entr nce into 
this building; thet efter observing theee two men, “arker, the 
officer, placed them under arrest and upon searching them found 
policy tickets, which are 4 part of tis gambling game, in poses 
sion of the defendant Russell; tat the officer then proceeded 
to the rear of the building and walked up the back stairs to the 
third floor landing, and while there the shade or cover of & window 
was raised and the officer saw the interior of the room, in w ich 
was &@ policy board, which is used in this gambling geome, end policy 
slips on @ table, sround «hich were seated a lerge number of persone 
The police officer made his presence :nown, *nd (emended thet the be 
docr be opened, but this wee not done. He then raised with the aid 
of 2 serew driver an unlocked window opening into this room; and 
entered the premises, her were in ®11 26 men ond women in this 
4-room apartment, and they were taken into custody by the police 


officer, Upon 4 search of the 26 men and women after théeér orrest, 
policy tickets and considerable sums of money ond silver coin were 


found on some of the defendants. fhe closet door wae opened and & 
let of policy tickets were found in the closet. 
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The violation cherged ie a violatios of a city ordinand 
The violation of thie ordinance wax seen by the officer, and unde: 
the facts the defenda t was lawfully arrested,but it is sugge ted 
tht the officer invaded the saneity of & home, and thereby violat 
the Federal «nd Tilinoie Sonsti‘utions, which protect @ home énd 
the person from any unlsvful serch and seizure unless & proper 
warrant d@ issued for that purpose. Wo one appesred at the time 
of the arrest of the defendant claiming to be the owner of the s6- 
ealled four room “partment; nor did any one at thet time protect 


againet whet is contended te be an unlawful invasion of the premise 
It is but pretence to claim thet this place was a home. The 
presence of 26 men and women in this four room flat would indi- 
eate thet the rooms were being used as a place for public gambling. 
“hile the rights of citizenship should be protected @gsinet an 
unle«ful invesion of the home of 4 citizen, and unreasonable esearch 


and seizure, still in the inetant case « City of Chieege ordinance 
was violated in the presence of thie officer who testified as we 
have already indieeted in this opinion, end by reason of this 
Violation in his presence or view he wes authorized to act and 
place the offender under arrest, 

It appetrs that the defendant wee on the premises in 
which the events alres y described took plsce, The fects were 
before the court, and we are not prepared to sey that they were 
insufficient to justify the court's finding the defendent guilty, 
The defendant did not attempt to show how he came to be in the 
premises, or explain the poseession of the policy slips, or how 
they were obtained, 

The point wade by the defendant is, that the compleint 
charging ® violation of the ordinence is substantially defective 
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5 
in that it mentions seversl things disjunctively, there being but 
one violation which may be committed in défferent ways, 

It appears from the record that upon motion ef the 
defendant, it was ordered thet trial by jury be waived, and that 
the case be submitted to the court for trial; that after the trial 
the defendant made a motion to quesh the compleint, but did not 
specify any grovads for the motion. This motion comes too late; 
it should have been nde 2t the first opportunity, and by proceeding 
to trial was waived. After the Court found the defendant guilty, 
the defendent moved in arrest of judgment, end the question therefore 
ariees, is the complaint in the inetant ease gubstantially defective? 
Thia Gourt in the onse of Peopis v. Guillen, 236 lil. App. 636, in 
pagesing upon the question involved in thet ease, reversed « judgment 
entered in a criminal proceeding on the ground that the informetion 
charged the defendant diajunctively, there being but one offense 
whieh could be committed in different ways; that the conjunctive 
"and" must ordinarily in the indictment take the place of "or" in 
a statute. this case, however, does not apply in the instont ease. 
This being a civil action, the cuestioned words “custody or control" 
are practically synonymous, os has been well expressed by counsel 
for the Gity as follows: ‘Whatever is in a persons oustody is 
legally in his control." 

Strict application should not epply in the instant case, 
expecially when the complaint is sufficient to advise the defendant 
of the nature of the violation charged, The complaint cherges that 
in having in his, the defendant's possession "certain policy papers, 
prints, writings, numbers, devices, policy sheets or articles of 
such kind as are commonly used in carrying on, promoting, or playing 
the game commonly called lottery or policy", defendant is chargeable 
with the offense of having gambling devices in his possession. 
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6 
We, therefore, conclude thet this compiaint is not subject to the 
rule contended for by the defendant. 

There ia but one further question of the defendant to 
be considered, and that is that Sectéens 4185 and 4186 of the 
ordinance contained in the Nevised Code of the City of Chicago are 
veid as being in conflict with Seetion 2 of "An Act for the Prevention 
of Poliey Playing, Approved April 29, 13905", in that Section 4186 
provides for 2 minimum fine of ©25, and 2 maximum of $300. The 
State law containing the same prehibition prevides for a miniaum 
fine of not leag than ©2060 or more than 71,060, or imprisonment 
in the county jail for more than one year or both. The question 
raised as to the invalidity of the ordinance is that the Legislature 
having provided the minimum cunishsent for the possession of policy 
slips, the city cannot provide « smaller or a greater punishment. 


The Appellate Sourt in the enes of City of Spring Valley 
71 ill, App. 432, onesed upon a question 





similar to the one before us, sand we quote from thia esse without 
further comment. The court said; 


"The ordinance is «a mere police reguistion of the city 
whioh it had full power under the general law to adopt. It 
4s general in its nature, opersting slike upon all classes of 
pergons within the city using weights and measures or dealing 
in food. An ection for its violation is nothing more than 
a Givil proceeding to collect » penalty. The statute is 
specisl, applying only to mine owners or operators and their 
agents in all parts of the State. it is in its nature 
oriminal, and a preseeutbon under it would be by indictment 
or information, 

Cities have power under the gencral law to pass 
ordinances to suppress bawdy and disorderly houses, gaming 
and gambling houses; to license, reguiste and prohibit 
the eale of intoxicsting liquor; to prevent intoxication, 
fighting and all disorderly conduct, and many other police 
iat pare Prony In matters of this nature, the State and 
Municipal authorities have concurrent jurisdiction, and in 
the absence of a prosecution by the city the State may 
interfere. It hee never been held, so far as we are aware, 
that the granting of these powers to municipal authorities 
withdrew origi jurisdiction upon these subjects from the 
State. The contrary Tr was held in seibeld Ve 
The People, 86 ili. 356 
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It is true thet in the case at bar, the city gree / 
anee and the statute differ in the meximum and minitwum 
penalties imposed, but we do not think that fect negeasarily 
erentes such « oqntiies ap tween the two that yond ean not 
stand together,* 
| Having considered what we vegnsl as the important 
questions qpised by the defendant, we do not find thet there is 
such ¢rror in the record as would justify this court in reversing 
and remanding the cause for a new trial. Accordingly, the judgment 
is sffirmed, : : Mtoe ee 


JUOGKRENT AFFIRMED. 


FRIEND AND WILSON, JJ, CONCUR, 
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WR, PRESIDIRG JUCTICE HEBEL CELIVES FS THE OPINION 
OF THE COURT. 

This oise hee been consolidsted with the ease of 
city of Ghieage v. Emanuel Russell, vo. 36955, in whieh 
an Opinion hes been filed tedey, The fi cts and circume: oncee 
in both ovses are very cimilar, end the views expreceed in that 
@ase are @pplicsile ia the inetent Cl8E, 

For the reasons eteted in ense Wumber 35955, the 
judgment of the Municipal Court is affirmed, 

JUDGMENT AFFIRMED. 


FRIEND AND WILSON, JJ. cOKaUR, 
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Opinion filed Junel5, 1932 


MR. PRESIDING JUSTICE WEB L DELIVERED THE OPINION 
OF THE QOURT, 

This osee bie been con olidated with the esse of 
Oity of Chicago v. imanuel Ruseeli, Ho, 359565, in which 
an Opinion hes been filed teday. fhe facts and ciroumstances 
in both essen are very similar, and the views expressed in 
thet case are applicable to the instant evse, 

For the reicsons stated in ese Number 35955, the 
judgment of the Municipsl Court is aifirmed, 


JUCGHENT AFFIRWED, 
FRIEND AND WILSO), JJ. GONOCUR, 
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appellant. ae eee , 


Opinion filed June 15, 1932 
MR, PRESLOING JUSTION REBEL delivered the 
opinion of the court, 
This oxse has been cons@lidated with the cice of 
Gity of Chicago v. imanuel Russell, tio. 55955, in which on 
opinion hes been filed today. T,e fects snd circumstances 
in both cases are very similar, and the views expressed in 
that cése are &pplicable to the instant case, 
| For the retsons etated in caee Number 35955, the 
jucgment of the Municips1 court is affirmed, 


SUDIMERT AFFIRMED, 


FRIEND AUD WILSON, JJ. OONCUR, 
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MR. PRESIDING JUSTIGE HE EL DELIVER’ D THE OPINIO 
OF THE COBRT, 


This ease h2s been consolidated with the ease of 
Gity of Chicago v. Emenuel Russell, No. 35955, in which 
am opinion hes been filed todwy, Tye facts and circumetsnces 
in both cases are very similar, and the vievs expressed in 
that omce are Sppliceable to the instant ease, 

For the reasons etated in ease Rumber 35955, the 
judgment of the Wunicipal Court is affirmed, 


JUDGMENT APYIRMED, 


PRICGD AND VILSOH, JJ. GO CUR, 
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MR, PRESIDING JUSTICE nEBEL, DELIVERED THE OPINION 
OF THE COURT, 


~ 


Thie case hae been consolidated with the esse of 
City of Chicago v, Tmenuel Russell, °0. 35955, in whieh 
@n Opinion hes been filed todey. The facts and circumstances 
in both oases are very Similar, «nd the views expressed in 
that cise are applicable to the instant ease, 

For the reasone stated in case Number 35855, the 
jvigment of the vundeipel “Court is effirmed, 


JUDGMENT APFIRMED, 


FRIED AvD WILSON, JJ. covcuR, 
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MR. PRESIDING JUSTICN WEBEL DELIVERED THE OPINION 
OF THE COURT. 
Thie esse has been consolidet d with the exse of 


City of Chicago v. manuel Russell, tio, 35955, in which an 





opinion hes been filed today, The facts and circumstances 
in both cases are very similar, and the views expreesed in 
that ease are &@ppliotble to the instant care, 

Por the reisons stated in ease Number 35955, the 


jucgment of the Municipsl court is affirmed, 
JUDGMENT APFIRMED. 


| WRIERD AND WILSON, JJ. OO” CUR. 
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MR, PRESIDING JUSTICE HEBEL DELIVER’ D THE OF INLON 
OF THE GOURT. 

Thie case has been consolidated with the ease of 
Gity of Chicago v. Emanuel Hussell, Nie, 55955, in whieh en 
Opinion hes been filed today, The facts and cireumstances 
in both o®res fre very similar, end the viewe expressed in 
thet o@se tre app icable te the inetant exese, 

Yor the re®sone steted in cese Number 35955, the 
judgment of the wunicipal Court ie affirmed, 


JUDGMENT AFYIRMED, 


FRIDKD AND WILSON, JJ, SONOUR, 
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Me JUSTICE PRIGND OSLIVERED THE OPINIGN oF THE COURT. 

This case bss been ognsolidated with No, 35955, city 
of Ghigago vs. Jmenuel Russell. The faots oné circwasteonees in 
both cases sre the same, and our opinion «nd eaielusions in this 
ease are governed by the views expressed in case No, $5955, 

The judgment of ths Municipal Court will be affirmed, 


JUDGHINT APFIRM"D, 


HEBEL, Ped, end WILSON, J, congua. 
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MAGK ROSS, } GITY oF GHIGAGO 
Appellant. } 


\2- 


2671.A.598 


MA, JUSTICN FRIED DELIVERGD THE GHINTGN oF THe COURT, 

This case hes been consolidated with No. 55955, City 
ef Chicago vs. Emanuel Mussell. The facta end ecireumstences in 
both cases are the aame, md our epimicon ond conelusions in this 
case are governed by the views expressed in case No, 55955. 

The judgaent of the Municipal Court will be offixmed. 


JUOGMANE AFFIRMED, 
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55966. 
CITY oF GHIGAGO, } 
Appellee, APPRAL FROM MUNICIPAL COURT 
VBe 
MARY JONES, } SITY OF CHICAGO. 
Appelimt. jj 


= = 12 
9671.4. 598 


MR, METICN FPRIGWD DELIVERAD THE OPINION OF THE COURT. 

This ense has been consolidated with No. 36955, City 
of Chicage vs. Sma@mel Russell. The foots ond circumstances in 
both cases are the same, snd our opinion and conclusions in this 
case are governed by the views expressed in case No, 35955. 

The judgment of the Municipal Court will be affirmed. 


SUOGONT .PPIRMED. 


HEBEL, P.J. and WILSON, J, CONCUR. 
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$8967, 
GITY OF CHICAGO, } 
Appellee, APPEAL FROM MUNICIPAL COURT 
VSe 
JAMES MONROE, } SIvy oF cHicage. 
Appellant. } 


2671.4. 598" 


MR. @UCTICS FRIGND DELIVARED THE OPINION oF THE COURT. 
This cage has been consolidated with No. S6055, City 
of Ghiesgo vs. Gmenuel Russell. ‘The facts ond cireumstances in 
both cases are the same, and our opinion and conclusions in this 
Case are governed by the views exoressed in case No, 55955, 
| The Jud gmeat w@ the Municipal Court will be affirmed, 


JUDG? APTI aD. 





HEBEL, ¥.3e ond WILSGN, J, cawur. 
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$5968, 


SITY oF cHicaco, 





Appellee, ) APPEAL FROM MUNTOIPAI 
VW5e 
DAN NeL«vnINs, } GITY oF CHICAGO. 
Appellant. ) 


9671.4. 598" 


BR. JUSTICE FREIND DELIVERS) THE OPINION of THE COURT. 

This case hee been consolidated with No, 35966, City 
of Chicago vs, lmmermuel Sussell,. The facts end ¢ireunetences in 
beth cases are the same, and cur opinion ond ¢melusions in this 
@ase are governed by the views expressed in ease No. 55955. 

The judgment of the Minicipal Court will be affirmed. 


JUDGMAT ATPINGD. 


HABEL, Pede ami WELLS GN, ay OONOUR. 
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Opinion filed June 15, 1932 





OITY oF CHICAGO, } : 
Appellee, APPEAL FROM MUNIC BPA. 
WSs 
EDWARD DAWSON, } CITY of GHICAGO 
Appealilemt. | 


: _ Ib 
9671.A.598 


MRe JUGTIC“ FRIEND DELIVERSD TH OPINION OF TEE GOURT. 

This onse has been comsolldeted with No. 35055, City 
of Chicege vs. Imenusl] Sussell. ‘he fasts ond coireumnstenees in 
beth cases are the same, «nd our opinion «nmi genclusions in this 
Gage are governed by the views expressed in case No. 35055. 

The judgment «f the Municipal Court will be affirmed. 


FUDGMENY APPIRMD. 


HEBEL, Ped. end WILAdi, J, concur. 
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58970. Opinion filed June 15, 1932 
CITY GY GHIGAGO, } APERAL FROM MUNICIPAL { 
Appellee, } 
i 
} 
} GITY OF CHICAGO. 
j 
Appellant. j 


267 I.A. 599" 


MA. PUSTIC“ FRIGD DELIVERED THS UPINION GF THE COURT. 

This case has been consolidated with No. 35955, City 
of Chicago ve. Kmamel Russell. ‘The foots and cireumstences in 
both eases are the some, and cur opinion and comclusions in this 
Case are governed by the views expressed in case No. 35955, 

The judgment of the Munioipal Court will be affirmed. 


JUDGMENT APFISESD, 


HEBEL, P.J. and WLSON, J, ONOUR. 
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S5071 Opinion filed June 15, 193 
OITY OF GHIGAGO, ) . 

Appellee, ) APPRAL FROM MUNICIPAL jOOURT 
VS 


CHARLES ROSS, 


} 
Giv¥Y GF CHICAGO. 


Sppsllaat. 


c 


yes 6 ‘¢ Ls 9) 9 8 


Mis JUSTION FRIGID DULIVURMO THE OFINION OF THS COURT. 

This case has been consolidated with No. 55955, City 
of Chicage vse limenuel Nusseli. The fects ond circumstences in 
both cases are the same, oml our opinion and conelusions in this 
Gase are governed by the views expressed in case No, 55955. 

The judgment of the Municipal Court will be affirmed. 


JULGMNY LFFIRMED. 


REBEL, Peds and WILSON, J, conouR. 
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CITY OF CHICAGo, ; wh 
Appellee, APPEAL PROM MONIC IPAL Go 
Vas 
Appellent. } 


= 


267 L.A. 598 


| MR, JUSTICE SHIR DELIVEReS THE GPINION Gf THE COURT. 
| This ease has ten consolidated with No. $5955, City 

| of Chisago vs. Emanuel Russell, ‘The facts and oireumstences in 
| both cases are the same, and our opinion and conclusions in this 
Case ere governed by the views expressed in case No. 35955, 


The Judge nt of the Municipal Court will be affirmed. 


SCORENT APPIRMED. 





HEBEL, P.J. and WILson, J, canvunr. 
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CITY OF CHICAGO, 
Appellee, APPEAL FAO 
RUMICIP AL COURT 


Ve 
OF CHICAGO, 


E. GRAY, 


Appellant. | 
20 


6p fc aay, a /\ ¢ 5 
MR, JUSTICN HILS0h delivered the opinion of the court. 


This case hes been consolidated with the case of 
Gity of Chicezo v. Emamé) Russell, No. 35955, in which 
en opinion has heen filed today, fhe facte and cireumetances 
in both casee are very similar en¢ the views expressed in that 
case are applicable to the instant cace, 

For the reasons stated in care No, 35955, the judgment 
of the Mynicipal Court is affirmed. 


JUOGMENT AFPIRKED, 


HEBEL, P.J. AND FRIEND, J. CONCUR, 
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35974 Opinion filed June 15, 1932 
CITY OF CHICAGO, 
Appelie@, j} APPEAL FROM 
! MIWICIPAL GOURT 
Ve } 
OF GHIGAGO, 
BELEN JOHNSON, } 
Cypgrry | i\ ~ \Q¢I 
Appellant. rad @: é Zo @ PA » ep Y 3 


MR, JUSTICE WILSOR delivered the opinion of the court, 


Thies case has been consolideted with the case of 
City of Chicago v. Mmanuel Hussell, Yo. $5955, in which an 
Opinion has been filed today, The facte and obreumetances 
in both cases are very similer “nd the views expressed in that 
case are applicable to the instant case. 

For the reasons stated in cese No, 35955, the judgment 
of the Municipal Court is affirmed. 


JUDGRENT APFPIRMED, 


HEBEL, P.J. AND FRIEND, J. GONGUR. 


ives 


aa f wetteaea 
THD LATOR ; 


"BCs Al vas — ( tmaltoems 





| -ttyon ad? ta agtaiqe edt basewtien WOElle sarraits ft 


to eno sdk déiv betabiioasos aved aad sane stg? 
sa caatilnnid ee ee bpensonepnemreecesa 
sesh sth eeainainlhlceei te a Ulin ‘nemn edad 
-onas tonteg add o¢ oldendiogs ete suas 
tanmgbst ot SORES .0% onen af Redste ennener edt wh 
‘ ~bownttte af fcw0b faqintmwe ont Yo 
CAMALTTA PHEBSGL 


i, oa Lert" 
AOOKOD 1 cere cma ae 5 


re ey i a 





RSCL <2 omvt KOLEt aointgo | areas 





A 
35975 Opinion filed June 15, 1932 
CITY OF CHICAGO, 
APPEAL FR 
Appellee, ) ——— - 
MUNICIPAL COURT 
Vo OF CHICAGO 
ROME BURCHETT, 
yee Tr A - a 
Appellant, ys 6 ¢ olle oD 9 8 


BR. JUSTICE WILSON delivered the opinion of the court. 
This ense has been consolidated with the case of 


Oity of Chicago v, Emanuel Russell, No. 35955, in which an 
opinion hes been filed teday, The facte and circumeatancer 
in both cases are very similar end the views expreesed in that 
Oase ere applicable te the instant case, 
Yor the reasons stated in caee No, 35955, the judgment 
of the Municipal Court is affirmed, 
JUOGMENT AFFIRMED, 


HEBEL, P.J. AND FRIEND, J. CONCUR. 
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Opinion filed June 15, 1932 | 


CITY OF CHICAGO, ) ; 
ss 
Apvellee, ) APPEAL FROM 
) MUYIOIPAL COURT 
Ve ) . 
OF CHICAGO, 
EDWARD WALKER, 
Appellant. ) 9eY TA QQ” 


MR. JUSTICS 8ILSON delivered the opinion of the court. 

This case has been consolidated with the case of 
City of Chicago v. manuel aAussell, No. 35955, in which en 
opinion has been filed todzy, | The facts and circumstances 
in both cases sare very similar end the views expressed in that 
Case are applicable te the instant cease, 

> For the reasone ateted in cage Ho. 35955, the judgment 
of the Municipal Court is affirmed, 
| JUOGUENT AFFIRMED, 


HEBEL, P.J. AND FRIEND, J. CONCUR, 
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Opinion filed June 15, 1932 


CITY OF CHICAGO, 
Appellee, APPEAL FROM 
) MUNICIPAL COURT 
Vo ) 
OF GHICAGO, 
HURLEY SEBASTIAN, ) 
Appeliant. 6y 


> | 7 a \ 
~~ & Aetae wv9Q9 


MR. JUSTICE WILSON delivered the opinion of the court, 


This case hae been coneslidated with the case of 
City of Chicago v. el gseli, No. 35955, in which an 
Opinion has been filed today, The facts and circumstances 
in both cases are very similer anc the views expressed in that 
Case are applicable to the instant ease, 

For the reasone stated in case No. 35955, the judgment 
of the Municipal Court is affirmed, 

SULGMERT AFPTIREYD. 


HEBEL, P.J. AND FRIEND, J. CONCUR. 
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GITY OF CHICAGO, Opinion filed June 15, 1932 


Appellee, APPEAL FROM 
MUNICIPAL COURT 
OF CHICAGO, 
JCHN MONROE, 


} 
Be 
) 
) 
Appellant. 
jee Ta wd = 

40 é bolle 599 
MR, JUSTICK FILSON delivered the opinion of the court. 


This case has been consolidated with the care of 
City of Chicago v. Emanuel Rueseil, fo. 35955, in which an 
opinion has been filed today. The facts and circumstances 
in both cases are very similar and the views expressed in that 
Cave are epplicable to the instant esse. 
| For the reasons stated in case No. 35955, the judgment 


of the Municipal Court is effirmed. 


> | 


{ JULGHERT AFFIRMED, 


HEBEL, F.J. AMD) FRIEND, J. CONCUR, 
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CITY OF CHICAGO, ) Opinion filed June 15, 193 
) 
Appellee, APPEAL PROM 
) MUNICIPAL conRT 
Ve } 
OF CHICAGO, 
WILLIAM BYRD, 
ApreLiant. 4, 


BR, JUGTIC’ “ILGON delivered the opinion of the court. 


This case has bee: consclidated with the case of 
Gity of Chicago v. Emanne) Russell, Yo. 35955, in which an 
opinion has been filed tedey. The facts ond circumstances 
in both cases are very similer an¢ the views expressed in that 
Case are applicable to the inetent case. : 

Yor the reasons atatea in ease No. 35955, the judgment 
of the Mynicipal Court ia affirmed. 

JUDECMENT AYFIRWED, 


HEBEL, Pod. AND FRIUND, J. CONGUR. 









“goaot 40 


‘ 
@ec AL Vas 





meio tad rte ‘ai 
( 
| 


.tuveo odd to aotniqn edd berewhie® BOGUT" AOTYAUL .e 










| tase 11 2 aoeainiabin sehdail dng teLluie (r8V 96 nese dod mh 
b gh creme om ceteee aq lh EM A Aa RR ER eee Somes” 
| taengiul af? ,2U6E .of ease ai Sedata aapemet @8% TOE. 6 yn 
: -omet?ts oi tom? Legiodayl ede to 


sAVOHOD «1 Lone a TWA U4 saa 








35980 Opinion filed June 15, 1932 


CITY OF CHICAGO, ; 
Appelice, APPEAL FROM 
) MUNICTPAL COURT 
v, 
OF CHICAGO, 
CHARLES PHOENIX, 
) 


f 
jSrre | | = 

Appellent. 2 6 r4 delle oJ 9 9 

MR. JUSTICY WILSON delivered the opinion of the court, 


This case hee been coneclidated with the case of 
Sity of Chicarco v. 
opinion has been filed today, The facts end cireumetances 





Ne. 35955, in which an 


in both ofsee are very similar ond the view expressed in thet 
case are applicable to the instant case. 
Yor the reasone stated in cree No, 35955, the judgment 
of the Municipal Court is affirmed. 
JWOGMENT AFFIRMED, 


HEBEL, Pod. AW) FRIEMD ,J. CONOCUR, 
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35981 
4 

CITY OF CHICAGO, 

Appellee, APPEAL FROM 

MUWICIPAL COURT 
Ve 
. | OF CHICAGO, 

WILLIAM WATKING, ; 

Appellant. } 


t i nN pf — 
; 7 4 | é \ C 
#O¢1,A. 3599S 


MR, JUSTIO® FILSON delivered the opinion of the court, 


This case has been consolidated with the case of 
City of Chicago v. Emamiel Russell, No. 55965, in which 
an opinion has been filed today. The facts and circumstances 
in both cases are very similar end the views expressed in that 
Case are applicable to the inetent case. 

For the reasons stated in case No, 35955, the judgment 
of the Municipal Court is affirmed, 


QUOGHENT APFIRMED, 


HEBEL, P.d. ANY FRIPND, J. CONCUR. 
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} , \ Z f 
CITY OF cHreaco, i 
APPEAL FROM 
appellee, 
“ MUNICIPAL COURT 
WIWEPRED STR4ART, OF oHLOAGO, 
Appellant. 


é 
 < 


sabe. eee 


YY. 


MR, PRESIDING JUSTICE HYBEL delivered the opinion 
of the court. 

This e&se hae been coneolidate: with the case of 
City of Chieawo v. fmamuel Ruseell, Yo. 35955, in which on 
opinion hee been filed today. ‘the facts and ciroumetences 
in both c@ses @re very similer, nd the views expresced in 
that caice Gre @pplicable to the instant ose, 

For the reasons steted in case Number 36955, the 
judgment of the Municip®1] Sourt is affirmed. 


JUDGMENT AFFIRMED, 


PRIEWD 2ND WILSON, JJ, GONCUR, 
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J 
ANNA M. NAREMONT, AfPRAL FROM 





(Plaintiff) Appellee, : 
CLROUIT COURT 


Ve 
COSMOPOLITAN LIFE INSURANCE JOOK COUNTY. 
COMPANY, a @Corporetion, a ee 
(Defendant) Appellant, ~O¢ Lethe oO 9 g' 


Opinion filed June 15, 1932 


Mie JUSTICE FAIESD DELIVENED THE OPINION OF THE CoURT, 


Plaintiff sued in assumpsit in the Cireuit Court of 
Geek County to recover upon tro policies of life ineurance issued 
by the defendant on the life of plaintiff's intestete. The cause 
was tried by the court without o jury, resulting in » finding and 
judgment in the sum of $2,342 and costs. 

when this cause came up for oral argument, counsel 
for the respective parties requeated the court to withhold ite 
decision, ewaiting the determination of the petition for certioreri 
in Zethke v. Sosm reported in 262 Ill. 
App. 586, and stated te this court that the questions and issues 
involved in this proceeding were precisely the same »s those in the 
Bethke onse. The Supreme Court of Illinois subsequently denied 





certiorari in the Sethke once. 

Various questions are raised, but the principal 
contention made by plaintiff is tht the agreement between the 
defendant and the Mmerican Company was » contract of re-insurance, 
which indemnified the American Company against the risk it hed 
already assumed, and thet it oreated no privity of contract between 
the defendent and the insured. This court, in the Bethke oase, 
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decided the foregoing contention advérsely te the defendant for 
the reasons stated in the opinioh, snd we coneur in the conclusion 
there reached, 

Various other contentions sre here made which are 
gimilar te those advanced in the sethke case, and likewise deter- 
mined adversely to the defendant herein. \e consider it unnecessary 
to dwell at length upon these contentions beeanse the seme are 
fully covered by the court's opinion in lethke v. Vesmopolitan 
Life Insurance Vo. supra., and for the reasons there stated the 
judgment of the Circuit Court in this proceeding will be affirmed. 


JUDGRERT AFPIAMED, 


HEBEL, P.J. AND WILSON, CONCUR, 
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PEOPLE OF THE STATE OF ILLINOF 
y 
Defendant in Error, 
MUNIOLPAL ¢ 

Ve 

RONALD DOSROVOLSEI, | OF CHICAGO. 
, , , >) fo ay J - ve ¢ ) C , 
Plaintiff in Error 2671.4. 59 Y 


Opinion filed June 15, 1932 

WA. JUSTICE FRIEND OLLIVERED THE OPINION OF THE COURT, 

The defendant, Ronald Dobrovolski, was on August 7, 
1989, convieted in the Municipal Court of Chieage of an assault with 
a deadly weapon upon the complaining witness, Noble D. Foster, and 
waa sentenced to sixty days in the House of Correction and fined #25 
and costs. #efendant was likewise convicted of violating an ordinance 
of the City of Chieago in driving an automobile past » street car 
while it was stopped and fined °25 and costs. This writ of errer is 
prosecuted to review the judgment ent«red by the trial court. 

It appears from the evidence thet on May 19, 1929, at 
about 2:15 in the morning, defendent wa driving his sutomobile south 
on Michigen Avenue in Chicago, following one of the cars of the 
Shiesgo Surface Lines. fhe complaining witness, Noble 0. Foster, 
left the said street car at 98th Street, and after alighting there- 
from, was struck by defendant's sutomobile ond injured. 

Defendant urges two grounds for reversal; (1) that the 
evidence is insufficient to sustein the judgment of the court; and 
(3) thet the state failed to prove any intent on the part of defendant 
to commit « crime. ‘ith reverence to the first contention, the evi- 
dence ia conflicting. Fred ¥. Spiering testified for the people that 
he was a motorman for the Chicago Surface Lines, operating » street 
Gar at the time of the accident; that he stopped the street car at 


96th street at about the proper plece and thet the complaining witness 
whose name he did not then know, got off the street oar at the front 
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end while the same was stopped, at the regular stopping place; thet 
said passenger took about three steps after alighting from the ear 
when defendant's automobile struck him; thet the witness is femiliar 
with the speed of automobiles, and in his opinion, defendant's car 
was going 30 to 40 miles sn hour; thot after the sccident ooourred, 
Spiering left the street osr and ran after the automobile which oon- 
tinued in motion for sporoximetely 50 te 75 feet before it stopped; 
that he and another man then placed Foster, the complaining witness, 
in another autemobile which conveyed him to a hospital. 

Patrick J. O'Connor teatified for the people that he 
was the conductor on the street oar upen which foster was a passenger 
dumediately prior to the eecident; that a aan on the back platform 
ef the gaid street cer told hia someone had been “it by an automobile, 
and that he, O'Connor, helped pick up the complaining witness, who 
seemed to be seVerely injured, ©'Connerm further testified that at the 
time of the accident the street cer was north of the north walk of 
96th Street standing still, and thet after Foster was struck by de- 
fendant’s automobile, the street car did not again start in motion. 

Gad Noble testified for the people thet he was a 
patrolman at the time of the secident, 2nd witnessed the injury te 
the complaining witness, Noble },. ‘oater; thet he wee sitting on the 
front seat of the street car next to the motorman when the compleining 
witness came to the front of the street oar and called for a stop at 
98th Street; that the motorman stopped the street oar, opened the door 
and allowed the passenger to step off the car, immediately following 
which an automobile proceeding »bout 35 wiles an hour struck the com 
Plaining witness and dragged him about 50 feet before coming to a stop 

One Ray Henjamin testifeed for the people that he was 
riding on the front end of the street car right behind the motorman 
when Noble D. Foster asked to get off ot 98th Street; thet the oar 
stopped at 96th Street, the motorman opened the door, Foster stepped 
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down from the car, and just then an automobile “whizzed by" and he 
saw Foster fail and the automobile continued in motion about a half 
a block beéére it came te a step. 

The complaining witness testified thot he requested 
the motorman to stop at 98th Street; that the ear came to = full stop 
on the north side of the street; that he then stepped down from the 
car and had teken about two stepa when something hit him, and thet 
was the last he remembered until he awoke in the hospital, 

Surton Yesoott teatified for the defendant that he 
witnessed the accident at 98th Street and Michigan Avenue; thet he 
noticed the street oar slowing down for « stop, but could not deter- 
mine whether the ear had actually stopped or not because his automo- 
bile was coming wp in the rear of defendant's; that he saw the com- 
plaining witness slight from the street oar and take 2 or 3 steps, but 
that defendant's esr then blotted out his view, and he next observed 
the bedy rolling under the car which was going 25 to 30 miles an hour. 

Defendant, in his own behalf, stated he head been 
employed by the fuliman Comvany for some 19 years and wes driving his 
automobile south on Michigan Avenue at the time of the accident. He 
stated that the street car slowed down but did not come to a atop on 
the north side of the intersection but stopped on the south side, 
and thet when the complaining witness, foster, stepped from the street 
oar it was still in motion. Defendant further testified that when 
the street oar slowed down on the north side of the intersection, he 
skowed his automobile down sleo, but when the street car foiled to 
atop, he shifted to second gear ond started on sgein, proceeding, as 
he testified, at « rate of 10 to 15 miles an hour in second gear when 
Foster jumped right in front of his car. 

411 of the witnesses for the state testified positive- 
ly that the street car had come to « full stop st the intersection 
end thet defendsnt's automobile passed it while standing at an 
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exoessive rete of speed. Defeniant wes the only witnees whe testifies 


that the street car was atiil in motion when Foster alighted, Wescott, 
who also testified on behalf of defendant, wae not certain on this 
point, but did atate thet defendont passed the street oar at » rate 
of 265 or 30 miles «an hour. fhe trial court who heard the witnesses 
wes in a much better position to determine these questions of fact, 
and we are not disposed to disturb the court's finding end judgment 
upon these contSoverted questions of fact. 

The second voint urged for reversel is thet the injury 
was entirely accidental, snd th t defendant had no intention to commit 
a Grime. It woes held in People v. Sengon, 321 111. 608, that the 
driver of an sutomobile may be convicted on « charge of assault with 
a deadly weapon where the evidence shows beyond = reasonable doubt 
thet his conduct wes so reckless, wanten and viliful as te show utter 
disregerad for the safety of others, notwithstanding the sbsenee of any 
specific intent to strike or eoliide with the person injured. Orivers 
of automobiles should be required to exercise the utmost care and 
Caution in passing street eere from which passengers sare being dis- 
charged xt intersections, and to scrupulously observe the ordinances 
requiring them to stop while pessengers are slighting and entering cars. 

To pass 2 atending car at an excescive rate of speed 
under the circumstances disclosed by the evidence in this ceas¢, indic- 
ates wenton and wiliful disregord for the rights of the traveling 
public. while it is the duty of the courts to guard the rights of 
every defendant charged with crime and to give him the full benefit of 
@ reasonable doubt of his guilt when tried for crime, yet it is also 
the duty of the courts to protect passengers stepping on and off street 
Cars against wanton and willful misconduct of reckless driving. It was 
so held in the Sengon case supra, and if in the court's opinion the 


evidence in this proceeding justified » finding of willful and wanton 
recklessness on the part of defendant, the finding and judgment of 


the trial court should be ond is accordingly affirmed. 
AFFIRMED. 


HEBEL, Peds AND WILSOnse CONCUR, 
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Plaintiff in Errer. 


MRe JUSTIO“ FRIEND DELIVERED THE OPIZION OF THE coURT, 

The Joliet National tank, as Administrator of the 
estate of fred Hi. Ashamy, degensed, recovered judgment for $10,000 
agninst defendant under the injuries sect fer the benefit of next 
of kine 

The deolaration consisted of two counts, the first 
Charging general neglixzence, and the second wilful and wanton con- 
duet. fo these counts defendant interposed = ples of the general 
issue. 

it appears from the evidenoe that Fred i. Ashamy, the 
deceased, who wae 24 years of sage and had been married approximetely 
two months prior to his death, left the home of his parents at 
Coles City, Iliinois, some 3% miles from the pisee of the accident, 
at about 5:30 o'closk on the morning of December 13, 1927, together 
with his mother, enroute to Chicsge in « Buick automobile, proceed- 
ing in a northerly direotion on Strate Highway Noe 4 

About 6:30 that morning, © motor tractor drawing * 
semi-trailer and trailer, belonging to defendant and opersted by 
its driver sho was accompanied by a helper, proceeded in a southerly 
direction upon said highway. Defendant's vehicle hed just rounded 
the curve from the northeast and entered upon the road where it 
proceeds in a southerly direction and slightly down grade, when 
@ Collision ensued with Ashamy's oar, as a result of which Ashamy 
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2 
and his mother were both thrown from their oar to the pavement, 
Ashamy killed, and ‘is automobile almost completely destroyed, 

There is coneiderable conflioet in the evidence as to 
the manner in which the collision occurred, Mrs. Mary Ashamy, 
mother of the deceassd, testified that their automobile was proceeding 
northward on the east or right side of the black line which marked 
the center of the road, at a rate of 20 to 35 miles an hour, when 
ahe noticed the motor tractor with two trailers some 75 feet shend; 
that the tractor was then about four feet east of the center line 
and coming “more and more to the east side of the rond;" thet when 
it was about 45 feet from the automobile, her son turned his car 
toward the dirt shoulder on the east side of the pavement and 
reduced the speed of hie esr to approximately 15 miles per hour; 
that the tractor continued to approsech the automobile in a southeast- 
eriy direction, and while the Juick car was going north, partly on 
the pavement end partly on the dirt shoulder, the tractor struck 
the left side of their car, tearing off the whole reser portion 
thereof, 

Ben Kiytzch testified that he wae driving the motor 
tractor and trailers, losded with groceries, in 2 southerly direction 
on the highway in question; that he saw the lights of a car come in 
sight ag he was making the ourve in the road; that the car was 
traveling about 40 miles an hour on « slippery pavement and swerved 
from side to side in the path of the tractor, which had edged to 
the extreme right side of the road, and that the automobile was 
atruok at the rear on the left side; that the impact locked the 
steering wheel of the tractor so thet it could not be controlled, 
Causing it to rum into the culvert on the east side of the rond; 
that after the first impact, there was snother impact further 
wack where the automobile agein hit one of the trailers as it wee 
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geing by. Aecording to Klytech, the tractor was at no time east 
ef the black line prior to the collision, 

Tom Gurres testified that he was employed by defendant 
ag helper on the truck at the time of the accident; that he was 
seated on the right side of the tractor, beside the driver; that 
they were proceeding siorly on the right side of the road te the 
west of the black iine; that he onlled the truck driver's attention 
to the noise of sn sutomobiie and told him to be careful; that 
something was coming. Thig witness spoke poor English, and his 
testimony was not entirely clesr, but in general, it tends to 
substantiate the evidence of Kiyteeh, the driver. 

Walter Cave, who was employed at the gas station about 
400 feet north of where the accident ccocurred, saw the tractor and 
trailera pass the station shortly before the collision, moving at 
the rate of sappreximately 20 miles per hour. He heard the crash 
and imuedistely went to the seene of the sccident. He found the 
tractor about 400 feet south of the gas ststion, facing northeast 
with its front end against » concrete culvert, which was some 9 
feet enst of the easterly edge of the pavement of the highway. The 
semi-trailer was attached to the tractor and feeing southeast. 
Directly back, or to the north of the semi-trailer, wes the trailer, 
Gave found the left wheels of the semi-trailer 2 or 3 feet east of 
the center line of the road, and the left rear wheel of the trailer 
avout 1 foot east of this line, Ashamy's body was underneath 
the left rea¥ wheel of the trailer, his body and legs east of the 
center line of the road. Glass and debris, including a portion of 
the roof of the automobile which had been torn from the oar, were 
lying direetly cast of Ashamy's body. irs. Ashamy was lying in the 
center of the road about 35 feet north of the rear end of the 
trailer and the automobile was some 15 or 20 feet north of her, 
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with its front wheels facing northwest, and just resting on the east 
side of the pavement, the rest of the oar being on the dirt or 
shoulder of the road. Osave stated thet it was just daylight, quite 
foggy but not raining and that the pavement was dry; that as he 
approached the place of the eccident he did not see any lights until 
he was approximately 40 feet from the Suiek, whose dim headlights he 
then observed thrown «t right esnglea to his path as he approached 
the ecene of the collision. 

The highway at the point of the secident and theresbouts, 
is 20 feet wide. UGefendant's vehicle represented a total weight of 
approximately 16 tens. As a result of the isonet, the whole left 
side of the Buick from the front door back was torn off. The top 
was gone, the ieft rear wheel broken, shattered glass thrown all 
about the highway, and both passengers of the sutomobike thrown to 
the pavement. Two witnesses beside Cave stated that the pavement 
was dry at the time ef the coilision. Ali witnesses agreed that 
there was 2 rather heavy fog at the time. 

Defendant by its brief presents three diagrams, portray- 
ing the collision as described by rs. Ashamy and defendant's 
witnesses respectively, showing the relative positions of the two 
vehicles immediately before the impact, the loostion of the two bodies 
on the pavement, and other conditions deseribed by Cave, who was the 
first person to arrive at the scene of the sceident. The evidence 
of Mrs, Ashamy on the one hand, and thet of the driver effd his 
helper on the other, is frreconcilable and the diagrams likewise 
portray two entirely different versions of the collision. It was thus 
essentielly a question of fact as to how this unfortunate accident 
ocourred, 
| The evidence clearly shows that Ashamy's body was found 
to the east of the black line in the center of the road, that much of 
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the debris was iikewise there found, end that the tractor came to 
& stop way over on the wweng side of the road approximately 9 feet 
to the exst of the ensterly line of the highway, against the eul- 
vert. OGounsel seeke to explain the position of the tractor after 
the accident by claiming that the steering apparatus of the tractor 
was damaged through impsct with the autemobile. There is no 
evidence, however, that the brakes were in any way defective, nor 
does it appear why the dgiver of the tractor did not apply his 
orakes and bring it te a stop. It may well be aseaumed thet if the 
tractor had not struck the conerete culvert, it would have proceeded 
considerably further. (Considerable damage waa done to the tractor, 
most of which occurred on the left front side thereof. If defend- 
ant's vehiole had been proceeding at about 6 miles an hour, as is 
Claimed by defendant's witness, it would in ail likelihood, have 
been possible to bring it to a stop within 2 fer feet. However, 
these are sll questicnsa of fsot that were presented te the jury 
by stutements of witnesses, photographs and other ciroumstences, 
from which the jury «a2 eslled upon under proper instructions of 
the court to determine the ultimate question of liability. fhe 
question of the preponderance of the evidence and the deductions to 
be drawn therefrom, and the probabilities of the statement of the 
witnesses, and the oredibility of their testimony, were all matters 
particularly within the province of the jury, and from a careful 
examination of the record we cannot asy that the preponderance of 
the evidence is in favor of defendant, or that the verdict is 
contrary to the manifest weight of the evidence, 

It ie urged on behalf of defendant thet the plaintiff 
intestate who was driving the automobile was guilty of contributory 


negligence, and in support of this contention it is insisted that 
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Ashamy was driving through a dense fog on » road where there were 
curvea at a speed of 25 to 40 miles an hour, and thet in spite of 
the fact thet he saw defendant's truck 75 feet away, he failed to 
sigoken his speed or turn out of the way. ‘The rate of speed wath 
which Ashemy was proceeding varied from 20 to 40 miles en hour, 
according to the witnesses, Mrs. Ashamy, who was sitting beside her 
son, was in a auch better position to judyve the speed of their ear 
than defendant's employees who stated that vigibility was poor and 
limited to © very short distance. As to the slackening of speed, 
irs. Ashamy stated that when they saw defendant's tractor, her son 
immediately slowed down to apvroximetely 15 miles oan hour. At best 
these were questions for the jury's consideration. 

Hefendant sssigns as error that the general verdict 
should be set xside because there is « wilful and wenton count in 
the declaration and no evidence to sustain it. ‘¢ are inolined to 
agree with the sontention that there is no evidence of wilful and 
wanton conduct on the part of defendant. O'Neall v. Blair, 261 Ill. 
App. 470; Streeter _v. Hutrickhouge, 261 111. App. 557, decided 
respectively in the third and second district of thie state, are 
relied upon by defendant in support of this contention. In the 
O*Beall case the declaration charged negligence in five counts and 
contained two additional counts alleging wilful and wanton conduct. 
Trial was hed on all the counts and the jury rendered a general 
verdict for plaintiff. Defendunt made » motion to set aside the 
verdict and for a new trial, which was denied by the court. Helying 
on the case of Grinestaff v. NeYoG. Bhs GO,, 255 Lll-App. 589 
the court held that since plaintiff had not made out a case of 
wilful snd wanton injury, the verdict could not stand, because as 
they said, the injury could not have been oaused wilfully or wantonly 
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and negligently et the same time. In the Streeter case, supra, 
where # similar situation existed, the court refused to direct a 
verditt on the wilful and wanton counts, motions to that effect 
having been made st the close of sll of the evidence. in discussing 
the question whether = general verdict may stand where the evidence 
fails to support the wilful and wanton counts, the court likewise 
quoted from the Grinestaff osse, supra, and held that the verdict 
being general, and there being no evidence to suppert the wikful 
counts, the judgment should be reversed. In the ease before us, 
counsel for defendant tendered sn instruction at the olose of all 
the evidence to find the defendant not guilty. this was refused 

by the court, Ko general motion for s directed verdict was made at 
the close of plaintiff's case, nor did defendant meve the court to 
withdraw the wilful snd wanton counts from the consideration of the 
jury. Insofer as defendant's counsel failed in this proceeding to 
make a action, to withdraw the wilful and wanton count, or to 
tender an instruetion requesting the court to find the defendant not 
guilty as to the wilful and wanton count, but contented himself 
with a general action accompanied by an instruction to find the 
defendant not guilty, we believe the osse may be distinguished from 
the Grinestaff case. in feott v. Parlin & Orendorff Oo, 245 111.460, 
the court held that « defendant who had not asked the court to 
instruct the jury that recovery could not be had under certain counts 
because they were not supported by proof, would not be in ® position 
to complain of 2 general verdict because some of the counts were 

not susteined by the evidence. Moreover, in this proceeding no 
instructions were given the jury on the subject of wilful and 
wanton ¢onduct. All of the instructions desling with the law of the 
ease had to do with the question of negligence of the defendant and 
Que care on the part of plaintiff. The case was thus presented to 
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the jury upon the sole theory of negligence and not of wilfullness 
or vantonness. %e must assume that the declaration was not 
subaitted to the jury, because under the well established rule in 
this state, pleadings in civil actions are not sllowed te be taken 
by the jury when it is sent out to consider of its verdict. 
kerette v. jisector Generni, 306 [ile 348. Since the question with 
reference to wiiful and wanton conduct was not submitted to the 
jury by instructions, and we are to presume that they did not hove 
the pleadings in the case, we think there was no error committed by 
allowing the general verdict te atend. It was so held in 
Ginocerly ve Cormeck, 258 Lil. App. 593, in a ease which involved a 
situation precisely the same as in the inatant proceeding. In 
iozgeo isiiweya Company, 318 Ill. 570, the third and 
fourth counte of the declaration charged defendants in error with 
failure to ring = belli or sound a warning. These counts were not 





withdrawn, nor were any instructions based upen them given to the 
jury. fhe counts to which references were made in the instructions 
were those which were recited or explained in the instructions. 
There was nowhere any reference to the failure of defendant to ring 
@ bell or sound « warning. Neither did it appear in that proceeding 
that the jury had any information concerning the allegations of 

the third or fourth counts. fhe court held there that in the 
absence of an affirmative showing, it will not be presumed that the 
jury had any knowledge of the allegations contained in the third 
and fourth counts. The decision in the O'Neall and Streeter oases, 
supra, are based upon the principle that an injury cannot be caused 
wilfully or wantonly and negligently «t the same time, and therefore, 
& general verdict based upon the allegations of both negligence 

and wilfullness or wantonness cannot stand where there is no 
@vidence to sustain the charges of wilful or wanton conduct because, 
as the court stated in one of those desisions, "negligence and 
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9 
wilfuliness are as unmixable as oi] and water." However, it does 
not appear from either of those decisions whether, as in the instant 
Gase, instructions were offered and given to define wilful and 
wanton conduct so as to place the consideration of thet question 
before the jury. Certainly, in this proceeding the instructions 
given did net touch upon the cuestion of willfullness or wantonness 
in any respect, and since thst cuestion was not submitted to the 
jury, the reasoning upon which the O'Nealland Streeter cases, supra, 
is based, appears to be inapplicable te the ciroumstances of this 
o28e. 

Some Contention is made that the verdict is excessive. 
Under the statute, the aaximum compensation allowable in case of 
death is $10,005. Plaintiff's intestate was a young man 34 years 
of age, apparently in good heslth, married, and with many years of 
life and usefulness before him. According to the evidence, he had 
made arrangements to go into business shortly following the date of 
the sceident. All of these considerations were presented to the 
jury, and we find nothing of record which would justify us in 
holding the verdict to be excessive. 

We believe the trial wae substantially free of error, 
and for the reasons stated herein, the judgment of the Superior 


Court will be affirmed. 
AFFIRMED. 


HEBEL, P.J. CONCOURS. 
WILSON, J. DISSENTING: 

I am unable to concur in the main opinion. The 
declaration contained » count charging wilful and wanton negligence 
which was permitted to go to the jury, although «a motion was mde 
to direct a verdict at the close of ali the evidence. 


& 
geob #2 atoveroHh "rete base ite an eldemiany se ot een LeftLts 
tactent ad? nt oe ,tedtode eaiotndoss coudt te wedtte wort 10090 ‘fon 
baa Lntiie enkteb et nevhy bas betstic oven ono be must esd soon 
polteasp tad te moitetebienso edt eonkg ot Bs oF toubaoe nedacw 
enoltoyrtani: edt an dbsaaozg aig Ri ,Yiaintred een ete oroted 
aeenmetacw re ceentlutliiw to meltesup sift doe dairoe fou bib asvhs 
oft of tetjeinees Jom ecw wokizeyp dedi sents dan etoagues was aa 
argue ,wéend tatoortd Bas Mbek'9 oft Moide angi gatmouner dd crew 
ekid to Reoastemuenso ot of eonmanens ad oF oxmeqge bone et 
vane 
sevigeeoxs ef en edt teAt chew ef motsavtdor Beat gees 
| te seed at eldewolla tortsenonmen mamixan ex outers ods rab 
| eres] A men ghwoy 4 aan esetuedar s*¥titaiel? 00 08 ef disor 
«Ye eteey Yaw dttw hen .beltran .déleed doog m2 vdworaqqe «292 to 
—eaet ond ,sorekive sdt o¢ uniixones kd sxoted eventstoes bas whee 
to oteb edt gxteotlet yftrode secniend ofat as of efasmognores ebews 
oMd of Hetaretrq oven savitarebieance eaedt to {1A .taebhooe edt 
“a ew Yiitont Bivow doite brosen To yekdven bait ow due yyxwt 
sevinesoxs od of fotbzay ont parbied 

- terre to cork eUleitustedus sav taint 64% ovetiog ov 
wolroqe? sit to tnompbut odt } ates Beteto anogner ont rot tue 
sbewtitts ed SLkw #2000 


——— 


oORMAIYGTA 


»BHYVOMGD obo dRHRH, 

«OE TRASORIN ob QhORLTE 

wat monica ates o43 mt rupaee of eldems me T is 
“ponegiign money bun LitLiw gutyrade taupe s hentetwor cottoratoob 
sham aay cotton x dywmdtin «tel odd of oy of Dettluxec gow doddy 


ccsoue 4 BOAR et thn 20 onakD96) £m tOARKON, n FOORLD OR 


Be 


The accident happened about 6:30 on = December morning. 
The evidence shows that it was dark and that there was a heavy fog. 
The motor tractor with two trailers owned by the defendant was not 
proceeding over 20 miles an hour. It was a situation whish would 
require care on the part of both the driver of the motor car and 
the tractor. There was no evidence in my opinion of wilful and 
wanton negligenee and the count in plaintiff's declaration charging 
such, should have been withdrawn from the jury. It was error to 
permit this question to go to the jury shen there was not sufficient 
evidence to support it. iI do not believe that the rule that one 
good count ia sufficient where the declaration contains » count of 
wilful and wanton negligence is applicable, unlese there is evidence 
to sustain such count. Grinestofiiv. Hew York ventral Nels Uo, 
253 Ill. App. 589; O'Heall ve Sleiy, 261 Ill. Apps. 470. 
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MG. JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT. 

Plaintiffs brought an esetion in the Municipal Court 
of Chicago to recover from defendant « balance of $1,345.39, alleged 
t@ be due on a trading secount for the ourehase of securities on 
the atock exchange from October 1, 1929, te Ootober 31, 1930. There 
was attached te plaintiffa® stetexent of claim an itemized account 
of the transactions entered inte between the parties during the 
period in question. 

Defendant filed an effidavit of merits averring that 
the “transactions set up in plaintiff's statement of claim were 
intended when the contract was made by both parties thereto not to 
be bona fide sales but merely optiona to be settled by the difference 
between the curchase price and the sale price and agreed that such 
a@ifference should be settled in money and not by the receipt of the 
Coamodity, that such transactions were gambling and void and not in 
accordance with the statutes of the Btate of Illinois." 

Upon the hearing of the cause by the court, without 
& jury, snd under the pleadings, defendant admitted the trading 
account between the parties ond the existing deficit, and that the 
itemized account attached to plaintiffs’ statement of claim sub- 
stantially represented the transection between the parties. This 
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2 
constituted = prima facie case ayainet defendant and then the burden 
of proving the defense interposed rested upon defendant. 

To sustain this curden, defendant testified thet in 
March, 1928, one Lewis introduced him to ir. Sridgen, who was employed 
in the capacity of salesman for plaintiffs; that defendant told 
Sridgen he would like to play the market, “the market up and down, 
but I don't want the stock, just play up and down", to which Bridgen 
replied, "Yes, you can do thet*; the ourties thereupon diseussed the 
Marginal requirewents and defendant was told by Sridgen thet under 
the rules of ths stock exchange » marginal deposit of 35% would be 
required. UGefendant further testified thot during the period in 
question, he never received any stock, but that all transactions 
were settled on margins, He also admitted thet he had no conversea- 
tion with any sember of raine, ‘iebver 4 Sompsny, plaintiffs, nor any 
person other than fridges. 

Robert J. Lewis corroborated defendant's testimony 
3 by stating thet he wee « bond salesmen employed by Paine, “ebber & 
Company during the period in question; that he introduced defendant 
to Bridgen and heard the ensuing conversation whieh was substantially 
as related by defendant. 

Plaintiffs thereupon vroduced Vernon Tarava, an 
employee of plaintiffs’, who testified that whem an erder is received 
for the purchase of stock, it is telegraphed to the plaintiffe' order 
clerk in New York, who in turn commissions plaintiffs' floor repre- 
sentative of the liew York Stock ‘xchange to execute the order; that 
subsecuently when certificates representing the stook purchased are 
delivered to plaintiffs, they hold the esame for the customer as 
security against his sccount, unless the stock is paid for in full, 
in which event the certifiostes are delivered to the customer. He 
also testified that when » customer pays the balance on his sccount, 
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3 
the certifioates are delivered to him, and thet plaintiffs pay for 
the stock which they buy hen they execute the customers orders. 
By this witnese, plaintiffs’ ledger sheet and account showing the 
transactions with defendant was also identified ond explained. 
Jeseph Sentore testified that he was employed as 
an order olerk for plaintiffs, charged with the duty of exeouting 
Customers orders when received from plaintiffs’ salesmen or 
solicitors; that upon receipt of an order it becomes his duty te 
Communicate the same by orivate wire te pisintiffs’ New York house, 
where it is ‘phoned to the stock exehange for exeoution; thet when 
sm order, whether it be = purohase or asle, is consummated, the 
New York House wires baek to Paine, “ebber 4 Gompeny, notifying the 
local sslesman of the result. ‘entere further testified that plein- 
tiffs actuslly pay the money when they receive the stock. 
For hie defense, defendant relies solely upon 
Chapter 36, Section 120, Gahiii'’s evised State. of Illinois, 1931, 
and decisions construing the same, which held thet when parties deal 
in commodities with the understanding between them that no deliveries 
are to be actually made, but thet purchases and sales are to be 
adjusted by the mere settlement of diff«rences in price, such trans- 
astions are in the nature of gambling contracts, and therefore, void. 
From o aareful examination of the record in this case, 
it appears that the defende interposed reste solely upon the brief 
conversation alleged to have been had between defendant and Sridgen 
in March, 1928, when this trading account was initiated. fhe evi- 
dence discloses that Sridgen wes a salesman for plaintiffs, and 
nothing more. His name does not appear among those of plaintiffs 
who were doing business os Paine, vebber 4 Company, and his reistion- 
ship to them is slluded to by defendant simply os one who was *buy- 
ing and selling." Defendant made no investigation to determine 
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the nature and scope of his authority, nor to aseertain whether 
Bridgen had authority to bind plaintiffe to the alleged unlawful 
agreement, Under the clear weight of authority, the burden rested 
upon defendant to prove not only the agreement, but thet sridgen 
had authority to bind pisintiffs. This rule is well stated in 

Sh 





223 Ill. 41, wherein the court in the course of its opinion, said; 


"it is to be remembered that persona dealing 
with an assumed sgent are bound, at their peril, te 
ascertain net only the faet of the agency, but the 
extent of the agent's authority. They are put vpon 
their gused by the very fect that they are dealing 
with an agent, and aust, st their peril, see to it 
that the ect done by him is within his power. It is 
their right and duty to ascertain the extent of his 
power, and to determine whether his sect comes within 
the power and is guch ws to bind hie principsal.* 


Mechom in hia work on Agency, (1 Kechem on Acenoy, 2nd ed. paragraph 
743), states the fule as follows; 


"In approaghing the consideration of the inquiry 
whether an essumed suthority exists in a given case, there 
are certain fundementai orineiples which must not be over- 
looked. among these are, as has been seen (1) thet the law 
indulges in no bare presumptions that on agency exista; it 

gust be proved or presumed from facta; (2) that the agent 
cannot establish his own suthority, either hie repre- 
sentations or by assuming to exercise it; (3) that an author- 
i Gannot be established by mere rumog or general reputation; 
(4) that even a general authority is not an unlimited one; 
and (5) thet every authority must find its ultimate source 
in some sect or omission of the principal. An assumption of 
authority to act ss agent for another of itself challepges 

» Like « railroad crossing, it should be in itself 

a sign of 4 and suggest the duty to ‘stop, look and 
listen’. It is therefore declared to be a fundementel rule, 
never to be lost sight of and not easily to be overestimeted, 
t¥at persons dealing with on assumed agent, whether the 
assumed be s general or apecial one, are bound at 
their per if they would hold the princip&a, to ascertain 
not only the facet of the agency but the nature and extent 
of the authority, snd in case either is controverted, the 
burden of proof is upon them to establish it.” 


apparently, the conversation between defendant and sridgen was never 


brought to the attention of HBridgen's employers to charge them with 
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knowledge of the alleged unlawful agreement, and since the record is 4 
silent as to Bridgen's authority to make such an agreement, plain- 
tiffs cannot be charged with responsibility fer the undertaking. 

Moreover, as appearing from the record, the ledger 
sheets show thet plaintiffs acted ag brokers for defendant, purchased 
the stocks indicosted oy defendsnt, for which they received a com- 
mission, thet defendent cut up colkteral and cash in order to 
secure pinintiffs, and that defendant was charged interest on the 
amounts due pisintiffs, Oividends declared on the various stocks 
purchased by defendant and received by plaintiffs were credited 
to defendant's account. Ho charges were made in defendant's secount 
until the purchases indicnted by him had actually been made by 
Plaintiffs. From these fxcts, it would appear thet 211 of the 
transactions between the parties were perfectly regular end not in 
accordance with defendant's cenveraction with Bridgen. So far as 
the record discloses, we sust assume thet plaintiffs had the various 
atocks on hand. efendant concedes that he never paid up his 
secount in full, or demanded delivery of any stock. Because of the 
inconsistency between the cireumstsnees disclosed by these facts 
and defendont's testimony, we believe the court was justified in 
finding for plaintiffs. 

There is another reason, however, why this judgment 
should be affirmed. It appears conclusively by the atetement of 
account attached to plaintiffs' statewent of claim thet on ‘eptember 
30, 1929, defendant had « credit balance of $4,194.46. Pisintiffs 
then had in their possession as collateral an Armour 4 Jompany #500 
bond and 190 Hethlehem Steel Aights belonging to defendant. On 
October 1, 1929, the Hights were sold, and the proceeds credited to 
defendant's secount. On the same day, defendant purchased through 
plaintiffs ae brokers, certnin stocks. Then come the stook market 
orash. On Getober 29, 1929, the stocks so purchased were sold by 
defendant at greatly depreciated prices, On Coteber 31, 1929, 
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defendant owed phaintiffs 955.12. On the some day, accerding to 
the statement of claim, plaintiffs ioaned defendant $1,690.00 in 
cash. this entry is unexplained, but it ia in evidence, and we 
must assume that it was « onsh advencement. This lean made defend- 
ant's debit balance $1,653.13. ‘oupons attached to the Armour @ 
Compeny bond were clipped, sabhed and credited to defendant's 
account. The defendant was debited with the amount of interest 
charged monthly. finaliy, on October 31, 1930, the Armour 4 Company 
bond wes sold for *379,17, which when oredited to the defendant's 
account, reduced his debit balance to 1,345.39, the amount sued for. 
The foregoing facts and figures all appesr on plaintiffs’ statement 
of sccount and are not denied. fhe 41,600.09 loan is included in 
the secount. No subsequent pureheses or aeles were made and, 
Consequently, we believe thet plaintiffs are justified in basing 
their claim on the item of {1,600,909 essh paid te defendant. 
Gefendant by bis reply brief insists thet the case was not tried 
upon the theory of « suit to recover for money losned, but was 
predicated upon a balance due on « treading account and for an 
account stated. Thies might be true if the statement of account 
had not been attached to plisintifis' statement of claim, admitted 
in evidence, and sonceded te be correct. The admissions of record 
should not preclude defendant from denying the validity of plein- 
tiffs’ claim. 

The judgment of the Municipal Court will be affirmed, 


ARF IRMED, 


HEBEL, ?.J, AND WILSON, g. COUGUR, 
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MR. JUSTICE FRIEND DELIVERED THE OPIWIGN OF THR COURT. 

Plaintiff brought an action on the case to recover 
damages for injuries slieged to bave been sustained by resson of a 
collision between an automobile in which she was © paseenger and 
defendant's truck. Trial was had by the court and a jury, resulting 
in a verdict and judgment for (5,000. 

The facts digeclose that about 2:30 a. m. on October 27, 
1928, plaintiff was a passenger in « Chevrolet automobile owned by 
one John MoCarthy and opereted in an easterly direction on 55th Street, 
algo known as Garfield Boulevard. This thoroughfare hes a two-way 
drive, that on the south being provided for eastbound traffic, and 
the north drivewsy for westbound traffic. fisaintiff and MeGarthy 
were riding in the front seat of the Chevrolet and one Walter Hanson 
oceupied the rear seat. The morning was rainy end misty, and accord- 
ing to plaintiff's testimony, MoCrrthy was driving st e rate of 
about 18 or 20 miles per hour. As they approached tiabash Avenue, 
plaintiff was the first to observe defendant's truck with two trailers 
approaching from the north about 30 feet from the intersection, and 
thereupon screamed “look out". Molarthy saw the truck st about the 
game time and turned his cor north into Wabash Avenue in an attempt 
to pass around the rear of the truck. ie cleared the truck but 
struck the rear treiler, damaging the left front fender and left side 
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of his car. fhe truck was equipped with oi] lanterns in the front 
and rear. The trailers had the framework of lanterns hanging under 
each, but there is a conflict as to whether these lanterns were 


lighted, 
The driver of the truck, Jeorge Nelson, and his helper, 


Juliue Hansen, testified that the Chevrelet in which plaintiff was 
riding wae traveling at » speed of about 35 miles per hour; that 
the truck and trailers reached the intersection, came to a stop and 
when they saw the Chevrolet approaching from the west about = bleck 
away started to cross Garfield Soulevard, and hed gotten the last 
trailer about 15 feet onto the boulevard when the Chevrolet struok 
the tear trailer. fhey left their truck and trailers standing in 
the boulevard for some 15 winutes while they investigsted. Their 
front and rear lights were lighted, but the iights on the trailer 
were out, and Hansen testified thet they had evidently been extin- 
guished when the trailer was etruck by the Chevrolet, 

4s a result of the impact, plaintiff was thrown down in 
the front of the car and her left shoulder jammed against the steer- 
ing wheel; she siso struck her chin against the dashboard and 
received other injuries. 

It is firet urged as ¢routids for reversal thet plaintiff 
failed to make out 2 prima facie oase as charged in the declaration 
in that the various counts alleged that the motor vehicle and 
trailers of defendant were caused to and did collide with great 
force and violence aguinst the automobile in whioh plaintiff was 
riding, and that diverse bones of her body were broken, whereas, 
the proof failed to sustein these allegations, resulting in » veri- 
anee, Various cases are cited to sustein defendant's position, but 


Buokley v. Mandel Srothers, 353 Ill. 368, is chiefly relied upon. 
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In that case, it wag alleged that the defendant's truck ran inte, 
upon and against pleintifi, while the proof indicated that plein- 
tiff's motereyele ran into defendant's truck. This presents a 
different situstion from that before us. ioreover, in the latter 
decision, the court pointed out that a variance between the declare 
ation and the proof should be pointed out at the trial se as to give 
plaintiff an opportunity to amend his declaration. Failure so te 
do precludes the defendant from raising the question on appeal, 

It was so held in Garney v. Marquette Third Vein Goal Mining Go,, 
260 Ill. 220, and Jilinoig Life Agsociation v. Nellis, 200 Ill. 445, 
where the court under similar circumstances said that in order to 
avail of a material verisnee between allegations and proofs, the 
testimony must be specifically objected to at the time it is 
offered and the varisnce pointed out. 

It is next urged that the verdict was contrary to the 
law and manifest «eight of the evidence. The question of liability 
in this ease depended upon several conflicting facts as heretofore 
pointed out, relative te the speed of the automobile, whether the 
lights of the trailers were iit and other ciroumstences. The deter- 
minstion of these questions depended upon the eredibility of the 
witnesses whom the court «nd jury had un epportunity of observing, 
and we are not disposed to disturb the verdict on this ground. 

Defendant zlso asserts that plaintiff was guilty of con- 
tributory negligence in thet she failed to observe the truck in time 
to avoid the collision. The evidence discloses, however, that it 
was raining and plaintiff could see through the windshield only in 
one portion thereof where it had been cleared by the windshield 
wiper in front of the driver, and that immediately upon observing 
the truck she called the driver's attention thereto by soreaming 
"look out." This does not indicnte an omission of any reasonable or 
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prudent effort on her part to aveid danger, and the law dees not im- 
pose upon the passenger of an automobile any greater duty than was 
exercised by plaintiff in this case. 

In the course of MeCarthy's examination, he testified 
that he went down to the defendant's place of business on Saturday 
morning following the accident. He waa then asked, "What did you 
do, if anything?" and replied, "I went up there and explained te 
him and he sent me te the insurance company, “ defendant thereupon 
moved the court to withdraw = juror, whieh was denied, Defendant 
contends that this prejudicial error, fhe courts of our state 
have passed upon this question at various times. in Smallen v. 
Arengen, 355 lll. App. 340, one of the witnesses testified that 
“a man from the insurance conmpeny"seratehed certain things from « 
paper concerning which be was testifying, and other questions of 
a similar character were asked and answered. aA motion was there 
likewise made te withdraw 2 juror and refused. - The court in holding 
that this evidence wes not reversible error ssid that from such 
testimony the jury could not find ony foundation for assuming thet 
defendant's liability in the case was covered by accident insurance, 
and if they did, they would necessarily have to draw on their 
imagination, which would be entirely unwarranted.  ‘¢ believe this 
represents the correct rule and do not regard MeCarthy’s answer such 
prejudicial error as to warrant » new trial. 

fhe defendant complains of the size of the verdict. 
Plaintiff's doctor testified that upon examining her six days after 
the accident he found a bruise on the top of her head about an inch 
wide and three inches long, ewollen to the extent of practically « 
half inch; a bruise on the back of her neck from a little below the 
base of the skull down on the left side; a bruise on the left arm 
between the elbow and shoulder and several smaller cuts on her chin; 
that her left shoulder was protruding upward about » half ineh and 
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the shoulder blade away from the back about one inch, and that she 
complained of pain in thot region, By medical tests, he found the 
back of her shoulder to be numb and that there were regular patches 
of numbness and extreme sensitiveness down the arm. This witness 
steted that her ¢ondition did not improve under his treatment, ond 
in his opinion it would never improve, there being an atrophy of 
the muscles holding the shoulder in pinee, caused by the degenera- 
tion of the nerves supplying these auseles. Yo rebut this evidence, 
Gefendant produced the testimony of = physicien who had never seen 
the plaintiff, and beeed his opinion uson a hypothetical cuestion 
containing substantially the facts heretofore stated. It was 

this physician's opinion that these circumstances “simaleted the 
same Gondition we have with infentile paralysis", and based upon the 
opinion thus expressed, counsel argues thet defendant's injuries 
were due to some other cause than the collision in question. It 
apoeare from the evidence thst plaintiff was examined by defendant's 
dector and a epecislist immediately after the accident and before 
her own doctor had exemined her. Neither of defendant's examining 
physicians were produced upon the trial, and it seems to us that if 
Plaintif wished te disprove plaintiff's theory and evidence as to 
the extent of the injuries they might have done so by the direct 
testimony of the physicians who had information based upon something 
other than a hypothetical question. However, the question of 
injuries was one for the jury's consideration, and we do not regard 
the verdict of #3,000 so excessive so as to justify a new trial nor 
remittitur, 


Other points rasied by defendant's brief have head our 
Consideration, but are not of sufficient merit to justify disturbing 
the verdict. 

For the reasons stated, the judgment of the Superior 
Court will be affirmed, 


AFFIRMED. 
HEBEL, P.J. AND WILSON, J. CONGUR, 
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MRe JUSTICE FRIEND DELIVEXEO THE OPINION OF THE COURT, 

Plaintiff brought an action of trespass on the case to 
recover for personai injuries slleged to have been caused by reason 
ef a collision between his sutomoblle and defendant's truck at the 
intersection of 35th Street and “Wentworth Avenue in the City of 
Ghicage, on November Y, 1928, Trisl wae had before the court and 
a jury, resulting in a verdict and judgment for °1,500.00. 

Among the assignments of error, there appears one affect- 
ing the propriety of the court's ruling as to the admissibility of 
evidence, whieh in our opinion, materially affected the amount of 
the verdict. The record, ss spplicable to this assignment of error, 
@isecloses that defendant offered in evidence time sheets showing 
the amount of work done by plaintiff from November 10, 1928, the 
dny following the accident, until December 28, 1929, to rebut 
plaintiff's evidence that because of the injury susteined by him, his 
earning capacity had been materially decrensed for a considerable 
period following the collision. ‘these records were offered by a 
witness, James Overcek, employed by the International Harvester 
Company, where plaintiff worké. Overcek's position was that of chief 
timekeeper. His duties were to go around the plant and cheek up on 
the timekeepers to see that their work was properly done. The 
timekeepers were under his supervision. He testified thet he had 
with him the records of plaintiff's employment starting with the 
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2 
week ending November 16, 1928, and continuing to the week ending 
December 28, 1929. Overeek testified that the manner of making out 
of time sheets was to have clerks prepare them under his direetion; 
that he checked these time sheets with the payroll te see that the 
hours were correctly taken and transeribed on the time sheets, and 
that employees were paid accerding to the time sheet record; also 
that the records were made out at the time of the employment and 
thet the timekeeper made the setusl physical entries on the sheets, 

Je Ae Morrison, calied on behalf of defendant, testified 
that he was chief timekeeper in the foundries of the International 
Harvester Company and had charge of plaintiff's time; thet the time 
sheets produced were made under his direction and the olerk who made 
the entries was working under hia direct superwision. Algo thet the 
time sheets were in the same condition at the time of the trial as 
they were when originally made. These time sheets were offered in 
evidence, Fiaintiff objected te their admissibility and the court 
sustained the objection. Defendant sought by these time sheets to 
show that plaintiff's wages for the period in question were in excess 
of those prior to the gollision, and if this was a fact, it would, 
of course, have « materinl bearing upon the amount of the verdict. 

It is undoubtedly true as stated in Wigmore on Evidence, 
Section 1521, that the mercantile inconvenience of producing all the 
Clerks, salesmen, teamstere or the like who had contributed their 
knowledge on making up the items of voluminove accounts, is by the 
courts generally recognized as = sufficient ground for non-production, 
and that the policy of the courts, so far as it exempts from the pro- 
duction of sll but one verifying person who is fambliar with the 


records, on grounds of mereantile inconvenience, is deserving of 
Common adoptions 
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The courts of our state have recognized this prinoiple 
and given expression thereto in several cases. It appears thet in 


Ghisholm v. 
time slips for labor performed. The foreman examined the time slips 


160 Ill. 101, that workmen made out 





and checked them. The bookkeepers of the company entered the time 
slips in time books provided for that purpose and checked and 
corrected ¢rrors throughout, The vookkeeper testified at the trial 
as to the correotnesa of the books. The foreman testified at the 
trial as to the oorredtness of the slips, but the workmen who act- 
ually made out the time slips were not produced, The court held, 
nevertheless, that the books were admissible. The time slips 
excluded in this preeeeding seem to us less distantly removed from 
the person who made the actusl entry than they were in the Chishola 


C2abee 
In Gooke v. beople, 231 Ill. 3, the trial court admitted 


in evidence the books of s bank which had been verified by «a cashier 
who had not himeelf mede the entries therein. In Sieherdgen v. 
Seymour, 235 111. 319, the delivery book of « tug boat captain was 
admitted in evidence where it was shown that wheelbarrow loads de- 
livered to the boat were checked off by the captain “or by someone 
elise," the original delivery books liaving been lost or destroyed. 

E winnati ica. ‘2 Low. ail dv. Shicago, 
242 111. 178, the lonade contained on certain freight cars which had 





been destroyed, wes = question in issue, The court admitted in 
evidence reports of themmrrival of these freight oars, which were 
made up in part from the report sheets of severol employees and 
verified by the clerk who entered the reports, and by conductors 
who submitted the original report of srrival. 

When the time sheets in this proceeding were produced 
upon the hearing, plaintiff made no objection to the testimony thet 
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they related to the employment of plaintiff, Hawkins, The sheets 
were of consideravie evidencisry value and would have helped the jury 
to detersine one element of damage claimed by plaintiff. Plaintiff's 
brief contains seversl citxtions to suppert the court's ruling in 
excluding these documents, Upon examination of these citations, 
however, we find them inapplieeblie fer various reasons. In Mo De vid 
v. Eiidge, 78 Ill. Appe 361, there woe involved the question of the 
best evidence rule. Although the original was in poseession of one 
of the parties, he offered copies of the document. In Griffith v. 
Sanitary District, 174 111. App. 100, the entries had been copied 
several times before they were finally entered in the book, produced 
in evidenee and vere excluded on that ground. Upon due consideration 
ef the question involved in this sasignment or error, we believe that 
the court improperiy excluded these time sheets. This question 
being quite material to the issue, aa heretofore stated, evidently 
had considerable bearing upon the verdict, and for that reason, the 
judgment cannot stand, 

The principal issue involved is one of fact relating to 
the manner in which the collision occurred, the question of the prox 
imate ecsuse, contributory negligence, and the ultimate liability, 
if any, to defendant. inasmuch 2c the cause will have to be retried, 
we refrain from coumenting on the evidence. 

For the rensona stated, the judgment of the Superior 


Court will be reversed and the cause remanded. 
AEVERGED AND THE CAUSE R#®MANDED. 


HEBEL, ?.J. AND WILSON, J. CORGUR. 
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Opinion filed June 15, 1932 

MR. JUSTICE FRIENDS DELIVESED THE OPINION OF THE CoURT, 

Plaintiff brought suit against defendant in the Municipal 
Gourt of Chicago for damages sustvined te his automobile by reason 
of a Collision with defendant's car at the intersection of Elmhurst 
and Elgin touds, about eight miles west of Ivanston, [liinois. The 
Cause was tried before the court and » jury, resulting in » verdict 
and judgment for 5300-006 

Briefly atated, the evidence discloses that plaintiff 
was being driven north on blmhurat “oad in an automobile operated 
by his wife. As he approached Bligin Sead, his car either slowed 
down or came to a fuli stop. There is some conflict in the evidence 
upon this question. Osfendant was driving his ear slong Slgin, or 
Seeger Road, at « rate of speed varying from 30 to 50 miles an hour, 
according to the testimony of various witnesses. figin ‘oad is a 
through atreet, and there were stop signs for traffic on Slmhurst 
Road where it intersects the main highway. Plaintiff's car had 
proceeded to about the center of the main highway when defendant's 
automobile struok it, cousing considerable damage to plaintiff*s 
Gare The evidence is conflicting us to the manner in whioh the 
eCollision occurred, but because this cause will have to be re-tried 
we refrain from commenting on the testimony. 

The court instructed the jury as to the rule of law 
pertaining to the right of way in four or five different ways, and 
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3 
with reference tc the duty of the respective parties to stop at the 
intersection. the gravamen of these instructions was that plaintiff 
hed the right of way, the court evidently relying upon Chapter 95-A, 
Section 34, Cahili's Illinois Aevisdd Statutes, 1931. This section 
of the statute reeds «xs follows: 

"Exeept as hereinafter provided, motor vehicles travel- 

ing upon public highweys shall give the right of way 

to vehicles approaching along intersecting highways 

from the right, ond shail have the right-of-way over 

those approsehing from the left." 
One of the exeeptions to the foregoing provision is Sub-Section 49 
thereof, which provides thet where « street or other thoroughfare 
in cities, vilisges and towns, which has been designated and marked 
vy the Department of Public Yorks ond “uildings to extend or connect 
such roads, the vehicle should come to a full stop as near the 
Tight of way line as possible before driving on the paved portion, 
and regardless of direction, shall give the right of way te 
vehicles upon said highwey and at all intersections of highways 
where, by the provision of Sub-section $2, a stop is required before 
entering upon the intersecting highway. Under the provision of this 
sub-section, the defendant had the right of way, and consequently, 
the ingtructions were erroneous and mislesding. 

Because of this error, the judgment will be reversed 
and the cause remanded. 
JUOGMENT KEVERSED AND. THE CAUSE REMANDED. 


HEBEL, P.J. AND WILSON, J. CONCUR. 
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MILY ARMOUR, i) 
(Plaintiff) Appellee, } APPRAL FROM SUPERIO! 


Ve } 
THE PONNSYLVANTA RATLAQAD OC } 
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OOK COUNTY 
PAY, « Corporation = 
(Defendant) Appelient. 2 6 €i.4. 6017 : 
Opinion filed June 15, 1932 
BR. JUSTICH FRIEND DELIVERED THE GPINICN cF THe COURT. 


Plaintiff’ »rought on action in trespass on the case to re= 
eover damages for personal injuries, resulting in « verdiet ond 
judgment in her faver for 96,000, 

Briefly stated, the facts disclose that on November 26,1927, 
about 8:50 p.m., plaintiff and her hisband were driving an sutomobile 
in an gesterly direction on 79th Street over the tracks of the 
Baltimore & Ohio ond Pennsylvania Reailresds, which run parallel in a 
northerly «and southerly direction md are about 8 feet apart ot the 
intersection of 79th Street. Plaintiff's husbend was opersting said 
automobile end brought the same to «a atop before proceeding over the 
Baltimore & Ohio Ralirosd tracks. He then prooeeded over the short 
space separating the latter right of way from the Pennsylvania tracks 
and came to a stop to th: north of the flagmm's shanty, ond then 
proceeded to cross the Pennsylvania tracks when « eollision ensued 
between the locometive of « freight trein coing in « northerly diree- 
tion and plaintiff's oor, causing the injuries complained of. ‘The 
main portion of defendant's brief is devoted to a discussion of the 
eufficiensy of the evidence to sustain the verdict, it being eon- 
tended that plaintiff was guilty of contributory negligence in feil- 
ing to obeerve the oncoming freight train where the view toward the 
south was unobstructed «nd under circumstances showing that plain- 
tiff could have avoided the collision by the exorcise of reasonable 








ho » Gees 

eon O28 N ian ett ot one: A 

eRe O sopra sort geet Be Llagy Tidet s i a 

| a i) a i fs ee hag 

[ ee st a aiken "Gare 

| ys ty ie Ya 48 Heo vothee aay Be 
a ES got cau boii sac ty 


Cc ko Se TN MARAE Le eS 
be ot of oan0 wit so aseqeett af aw ien ahs ‘tikgirond Laauiass? 
baer dp dh esr EEE ee . 
4000 09 “co wove tout int recat 

f Poh thors am dae ono donss ste betate qiiakxa 
nbd TQGAS 9 a9 gakvish oxow madesdt wd. tinw issuance: Natt ‘thstite 
\ ad? to adecth eit eve feasts dd2) ao gokteoths ylumtaud sy mt 
i a sh Kairsog mt Mean Rise eds cyaaim< pen ORO oom 
edt ts Proms $00 OB Aiods oa Sms sks wake “¢Luctfines es ‘ebmatftn 
(Phat yakiomes caw Analomd et Yibintest teeny FOP Xe aoldood mint 
| edt 1010 puldoooers omoted quis «OF sone odd daiONE Red efhconntim 
| tyedn odd seve debeovoug todd oH .eioutd heonkted otf) & erence tee: 
elem eineesyenss ot soxk que to tiie xoeese with Ratkowengtt a ’ 
Hed? fey ,ohode etpragalt odd to seem owt er gota OF oa ies 
| Homme wiakilor © Rede eam stuwiynan® wf aero of hebesoory 
| sont veaitron © mt gatog akerd dilptor’t o to wwkeomeoed axe tewted 























ot to mofenyvelS « ot hotoveh al teiud a inabneted to aoteroq akan 
—moo gated si ,tokivrey et atatyen of sonebive sit to pos 






i odd buswot wotv exit oredr teed fityhewt gatawene wit 
fi ~akete fait outros seoutuments webs ba 


ett «te Serttatgoos eetamtai elt Aa aeo y28e OITiabedg hac sole ee 


Se 

Carée Plaintiff end her husband wore the only oscurrence witnesses 
to testify for plaintiff. Defendent produced seme seven or eight wit- 
nesses to rebut plaintiff's evidenee upon the salient questions of 
fact rele tive to such matters ss the speed of the train, the sounding 
of warming signals, «nd the perfomence of the flagman's duties et the 
crossing iumediately preceadin: the accident. 

Plaintiff asserts, however, thet defenient hes wetved its 

right to challenge the sufficiency of the evidence to support the ver- 
dict, since it did not assign as error the overruline of its motion 
for a new trial. The record disloses that defendont made a motion for 
& new trial which wee in writing end specified some 16 points relied 
upon. This motion warn demiel. The asaigment of errers upon the 
resord is substantially © dupliicste of the motion for a new trial. 
The motion for a new trial, together with the exception to the ruling 
of the court, is incorporated in the bill of exceptions and set forth 
in haes varba in the abstract of record, but no error is assigned on 
the ruling of the trial court in denying the motion. 

In MoConkey vy. Penney lvonis Go., 251 Ill. App. 299, 
we held under precisely the same circumstances that the denial of the 
motion for a new trial mist be assigned as errer. This doctrine has 
been uniformly followed by our courts in both early ond recent de- 
Gisions. Munger y. 7 64 Ill. App. 661; Ghieago G.W. Ry. Go-, 
Me Gitohell, 95 111. App. 1; Liggett go. v. strum, 245 Ill. App.S76. 
The onse of Yorber v,. Shioreo & Alton Ky. Coe, 255 Ill. 589, disclosed 
at length the origin ani history of the motion for « new trial. It 


was there pointed cut thet the right to have the action of the trial 
Sourt in overruling « motion for « new trial reviewed ws statutory, 
but thet the statute did not heve the effect of chonging the practice 
with reference to questions brought inte the record by bills of ex- 
 +septions, end that the review of the court's rulings during the 

| ‘Progress of the trial, such as odmitting or exoluding evidence, giving 
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and ‘refusing instructions, was fully preserved by a bill of exeep- 
tions without the meking of « motion for a now trial. Based upon the 
authorities hereinabove cited, we soneus in plaintiff's eamtention oni 
hold that defendent's failure to assign as errer the overruling of its 
motion for a new trial constitutes a waiver of its rights to challenge 
the sufficieney of the evidence to support the verdict. 

Defendant also contends that the court erred in permit ting plein- 
tiff's husband to testify <t the trial, asserting that he paid $250.00 
to Dr. H. J. Worthington for professional services rendered in attending 
Mrs. Armour while she wac in the hospitsl, and wpen her return home, and 
was, therefore, to that extent interested in the result of the suit, 
rendering him incaupetent as « witness in plaintiff's behalf. No ease 
is recited te support the emtentiam. Mr. end Mrs. Armour lived together 
as husband and wife, «nd sither or both were lisble for the family ex- 

| penses. Ths physicim could have maintcined »o suit against Myr. Armour 

hed he refused to pay the bill. In meeting this expense, Mr. Armour was 

_ merely é@iseharging on obligsetion which the law imposed upon him ond is 

- not indicative of such interest in the result of this proseeding as to 

| @isqualify him under the ividenoe oct. 

; The only other ground assigned for reversal relotes to the 

| giving of Instructions Nos. 15, 17 and 24, offered at the request of 

Plaintiff. The principal criticism directed against these im tructions 

} is that they refer to the negligence charged in the decloretion without 

, informing the jury a8 to the preciee nature of the nogligense charged. 

While it is true thet the courts of tiis state in cammenting on similer 

_ instructions have stated that the prmctice of meking such reference, 

| “while not infrequent, is not to be commended,” (I. 0+ Nelle Gos ve King, 

at) TLL. 91,) ond that the instructions should in « clear concise and 

: ve manner inform the jury a2 to what material facts mst be 
to resover or defeat recovery «nd not leave the jury to construe 
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the pleadings, (Kriogor v. is ¥» & Ul. Reh. Gow, 242 Ill. S44.), we 
find ne decisions in whieh instructions of this ¢haracter were alone 
made the basis of reyersal, «nd counsel in effect emmoesdes that there 








SPO@ ROMs. 
Finding no reversible error ond for the reasons stated, the 
judguent of the Supsrior Court will be «ffirmed. 


APPEL RMD. 


HEBEL, F.J. ond wed, J. concur. 
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FRANK J. JACOBSON, 
(Plaintiff), Avopelisnt, 


) Appeal from Order of Municipal 
Court of Chicago, setting asid 
Ve and vacating judgment entered 
NATHAN COHN, ) ster trial and verdict by 
(Gefendant) Appellee. bei xe re) C 1 .A. 5 O lV 
Opinion filed June 15, 1932 | 
MRe JUSTICES FRIEND DELIVERED THE OPINION OF THE GOURT, 
This appeal presents for review an order of the Municipal 
Gourt, setting aside a judgment in favor of plaintiff for $219.15, 
together with interest and cost, rendered upon the jury's verdict 
on an @x parte hearing had more than 30 days prior to the entry of 
said order. 
The judgment appealed from was rendered June 5, 1931. 
The order vacating the judgment was entered August 20, 1931. The 
record discloses thet on february 20, 1931, plaintiff instituted his 
suit ageinst defendant, claiming the principal sum of 9219.15, toget- 
her with interest thereon, alieged to be due for legal services; that 
defendant filed his appearance, demand for trial by jury, and affi- 
davit of merits, bringing the cause to issue on April 15, 1931; that 
thereafter on May 6, 1931, the clerk of the Municipal Court published 
a civil jury triel oslendar of 211 cases transferred for jury trial 
between February 14, 1931, and April 30, 1931, which was made 
available for distribution to the Chicago Jnr, and the customary 
announcement of the issuance thereof was published in the Daily 
Municipal Court Record for the purpose of bringing the announcement 
of the calendar to the attention of attorneys, and advising them to 
watoh for calls of cases then pending therein; that the first announces 
ment in the Osily Municipal Court ‘ecord appeared on May 5, 1931, and 
eontimously thereafter, daily, until Mey 12, 1931, and edviesed 
attorneys thet there would be » first call of such calender on May li, 
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1931 et 2 o'clock, st which time 150 eases thereon would be oslled, 
and thet thereafter at 3 o'clock there would be a further call of 
150 cases, and announcing the same procedure for May 12, and 13, 
1931; that in addition toe this general announcement further notice of 
such first calis of the jury calender appeared in the Daily Municipal 
Sourt Seoord under the cali of Judge Sonsteby, Chief Justice, giving 
the branch of ssid court and the mumber of his courtroom for the 
days of May li, 1% and 13 at 2 o'clock in the afternoon; that on 

May 12, 1931, this case, which appenred as No, 392 on said civil jury 
triel calendar, was reached on the first coll and set for trial 

dune 3, 1931, and assigned te jury courtroom No. 1112; that thereafter 
said cause sppeared and was gublished in the Daily Municipal Court 
Record in the onll of cases to be heard on the following day in 

Room Ne. 1112, presided over by Judge James fF. fardy, as the 25th 
ease on the eaii; that plaintiff appeared and answered said call, 
announcing himself ready for trial, but that said cause was not 
reached on June Srd, and was theresfter held for trial for the follow- 
ing day, June 5, 1931; that on June 4th said cause appesred and was 
agein published in the call of cases to be heard on June Sth in the 
same room and before the same judge as the 7th case on the call, and 
was reached and called for trial on the afternoon of June Sth; that 
defendant did not appear on either of seid dates, or at any of the 
sessions of said court, and when said cause wes called for trial, 

® jury wae impanelled, evidence introduced by plaintiff in support 
of his statement and affidavit of claim, » verdict returned thereon 
by the jury in favor of plaintiff ond judgment entered nccordingly 
on ssid date; that thereafter on July 10, 1931, defendant onused 
execution to issue ageinst defendant; thet on July 2lst, defendant 
gave notice to plaintiff that he sould thereafter on July 24th appear 
before Judge Sonsteby, Chief Justice of said court, and present « 
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motion to vacate said judgment and in support thereef would present 
his petition and affidavit. 

Defendant's petition and affidevit overs in substance 
that there was agsocisted with him = young attorney named Pelohar, 
whose duty it was to keep check on dotes for which various pending 
eases were set for trial inciuding this proceeding; thet on Mareh 
36, 1931, sffiant inetructed said felohar to inouire at the office 
of the Chief Justice of said court when the next jury calender would 
be issued, and that ssid felchar thereafter informed sffiant that 
he had made inquiry of « clerk to the Chief Justice, whose name is 
not disclosed in the affidavit, and wes informed that no further jury 
calendar would be issued until late in the suumer for distribution 
in the September term of said court; that theresfter said cause, 
instead of being postponed to the September jury calender, was set 
for trial on June 4, 1931, without defendant's knowledge, and that 
more then 20 days had elapsed before affieant was aware of the entry 
of ssid judgment. The petition further alleges foets purporting to 
constitute a meritorious defense. 

The sole cuestion presented for reivew is whether the 
court had jurisdiction under Section 21 of the Municipal Court Act 
(Gahill's Ill. Kev. Stats. 1931, Ohhp. 37. Par. 505), to set sside 
the judgment. The law is well settled thet the Municipal Court of 
Chieago has no jurisdiction to set aside and vacate « judguent after 
the expiration of 30 days from the rendition thereof, except by 
petition either in the nature of « writ coram nobis, setting forth 
errors of fact in the record, or in the nature of « bill in equity, 
setting forth such equitable grounds or circumstonces as would justify 
@ court of equity in granting relief. MoGord v. Sriggs 4 Turivas, 
338 Ill. 158, 
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It must be conceded, of course, thet attorneys are 
charged with diligence in following the various announeements of 
court Galle and calendars prepared for the purpose of apprising the 
bar of the pendency of cxses. otice of the preparation of the 
civil jury caliengear appeared in the Deily Municipal Court Necord for 
several days in May, 1931. Furthermore, this proceeding was twice 
published in said record under Judge Padden's trial call, designating 
the branch of his court «nd the court room in which he presided. 
Ordinary diligence would have called the pendeney of this ease to 
counsel's attention, and he should not now be heard to complain 
because the matter wes overlooked by him or his associate, who was 
charged with thet responsibility. Therefore, we do not belheve the 
court was justified in vaexnting the judgment on equitable grounds 
or circumstsnces such as would have justified = court of equity in 
granting relief. 

Defendants rely chiefly on the cease of Jzzi ve Jalongo, 
248 Ill. App. 90, wherein Clmer J. Sehneackenberg, an attorney repre- 
senting defendant, filed = petition to vaeate « judgment under Section 
21 of the Municipsl ‘Court Act, alleging that the cause therein had 
by agreement of all parties been generally continued by the court end 
that no notice for setting of the couse for trial was thereafter 
served upon the petitioner who was attorney of record for defendant; 
that Sohnackenberg visited the office of the Clerk of the Municipal 
Court and inquired whether a calendar of cases had been prepared to 
inolude his proceeding; thet the olerk thereupon handed the attorney 
a list consisting of 15 typewritten sheets, which did not contain 
said cause; that Sehnackenberg thereupon called the clerk's attention 
to the omission and was told that the only way to have said cause 
heard would be to serve notice upon the opposing counsel, unless he 
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desired to wait until the next typewritten calendar of non-jury 
Gases was made up for the ensuing year; thet there was no printed 
Galendar made and petitioner first learmed in June, 1926, that 
judgment had been rendered upon an ex parte trial in November, 1925, 

These circumstances present an entirely different 
situation from that before us, In the instant case, a civil jury 
calendar had been vrepsred which included this proceeding, due 
announcement was made on severni suecessive days, end in addition 
thereto, the cause was trice published on the trial exnlendar of the 
judge who entered the judgment. in our opinion, Section 21 has no 
application to a situation of this kind, ond for the reasons stated, 
we believe the court exceeded its jurisdiction in vacating the 
judgment after the expiration of 3% days. 

The judgment of the Municipal Court will, therefore, be 
reversed and remanded with directions to expunge the order vacating 
the judgnent «and to allow the judgment as entered on June 5, 1931, 
to stand. 

REVERSED AND REMANDED WITH DIRECTIONS. 


HEBEL, Pede AND WILSON, de GONCUR. 
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CHICAGO LAW PRINTING COMPANY, a 
Gerporsation, 
(Defendant) Appellant. MUNICIPAL COURT 
ORI LOLLI ET 
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CHIGAGO LAW PRINTING COMPARY, a 

Cerporation, 


(Defendant) Appellant. 
Opinion filed June 15, 1932 

MRe JUSTICE FRIEND DELIVENED THE OPIRION OF THE COURT. 

This case, consolid-ted with No. 36664, represents two 
separate proceedings instituted by Mary Dupre and Angela Benvenuti 
respectively, in the Municipal Court of Chicago against the Chieago 
Law Printing Company, based upon claime for unpaid wages and for 
overtime. The two oases were tried simultaneously under « satipu- 
lation that the evidence in the Oupre cage should also be considered 
as the evidence in the senvenuti proceeding. Both cases were tried 
before the court without a jury resulting in findings and judgment 
accordingly in favor of the plaintiff Dupre in the sum of (1,350, 
and the plaintiff Benvenuti for 2,005. 

In each instance the onuse proceeded to trial on an 
itemized fourth amended statement of claim, alleging verious items 
of overtime and salary shortage aggregating in excess of §4,500. 


Defendant's affidavit of merits admitted the employment in each instan- 


ee, denied te indebtedness alleged to be due, denied that plaintiffs 
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had worked overtime without compensation, denied any shortege in 
salaries for the period stated, ond alieged the payment of salaries 
in full each week during the employment and the seceptance of checks 
representing such payments. 

it appears from the evidence that in September, 1928, one 
Erick H. Hart, who had recently organized the defendont company, was 
preparing to engage in the lew printing business in Shiengo; that 
pisintiffs and Hart hed sreviously been associnted with the firm of 
Hawkine and Loomis, law printers, Hart as solicitor and vice president, 
abd the plsintiffs in the oapseity of proof readers and revisers, but 
that plaintiffs had left the employment of Hawkins and Loomis before 
Bort severed his connections with that company, 

in September, 1328, Hart, accompanied by his wife, visited 
the plaintiffs in their apartment and discussed with them the prepo- 
sition of becoming associated with the new company. As a result of 
this sonference, the plaintiff, Senvenuti, commenced work for defend- 
amt as proof reader on October 1, 1928, and Misa Dupre assumed her 
duties in like capacity on October 15, 19238. oth plaintiffs oon- 
tinued in the employ of defendunt until January, 1931. 

Miss Dupre was caid for her services the sum of $40,090 
per week and Miss Senvenuti received $45.00 per week until February, 
1929, when their respective salaries were voluntarily ineoreased by 
defendant to $45.00 and £50.00 per week respectively. Another in- 
crease of $5.00 per week was given to ench plaintiff on June 1, 1929, 
and a similar inerease on July 11, 1929. thereafter on September 
1, 1929, both plaintiffs received « still further increase of §5.00 
per week, making their respective salaries as of thet date 960.00 
and $65.00 respectively. This seale of compensation continued for 
68 weeks until December 19, 1930, when beonuse of business conditions 
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their salaries were reduced to #45.00 and 50.00 per week respectively, 
and these sums were paid thew until January, 1931, when they left 
defendant's employ. 

During the course of their employment, plaintiffs frequent=- 
ly worked overtime, hed vacations with pay, were compensated for 
days off because of iliness and other causes, and no record of their 
time was kept on an hourly basis. ‘hen plaintiffs worked overtime 
or after busgineeas hours, they frecuently game to work late on the 
following day. 

In September and Sctober, 1939, plaintiffs each purchased 
500 worth of steck in the defend-nt company, gave their respective 
notes for part of the sourehase price, and made cash payments for 
the balance from time to time until the purchase price had been fully 
paid, 

It also appears of record that plaintiffs maintained 
living quarters with one Yearl Wilkins, defendant's bookkeeper, during 
most of the time that they were employed by defendant. In May, 1930, 
Plaintiffs engaged the services of an attorney named Grundman and 
requested him to drew up » written contract covering the employment 
of plaintiffs and of Pearl Wilkins by the defendant company. At that 
time defendant wae considering a propesal te amalgamate his business 
with another law printing concern. The decument prepared by Grundman 
was submitted to Hart just prior te the annual stockholders meeting 
of the defendant in September, 1930, but Hart refused to sign it and 
the contract was never exeeuted by any of the parties. 

The gourt disallowed «11 claims for overtime and no 
assignment of error is made on this ruling. The judgment of the triel 
Court represents an allowance of $65.00 per week for Miss Dupre and 
875,00 per week for Miss Benvenuti for the entire number of weeks 
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4 
that @ach remained in the employ of the defendant, giving eredit for 
the weekly salaries paid them during the 118 and 121 weeks respect- 
ively thet they served defendant. It is not entirely clear whether 
these judgments are based upon the theory of an express contract or 
upon & guaptug peruit. It appeers from the record, however, thot 
counsel for plaintiffs stote¢ to the court during the process of 
the triai, that they were proceeding on the theory of « contract, 
and the gravamen of plaintiffs’ teatimony in both instances is that 
Hart engeged thea upon an express ornl agreement to pay $65.00 per 
‘week to Miss Dupre and £75.00 to Miss Senvenuti. 

the fourth swended stetement of claim, filed ae late 
as May 89, 1931, slleges that plaintiffs' elsim is for money earned 
as wages while employed by defendent during the peried in question, 
for services rendered defendant at its special instance and request. 
Plaintiffs now aszert by their briefs thet they had om express oral 
contract with defendant and insist thet they established the terme 
of this contract by the manifest weight of evidence, but they say 
that even though they may not be able to maintain their claim based 
upon an express oral contract, nevertheless the judgments are amply 
sustained by evidence of the rexsonable value of their servicea. We 
gannot agree with this proposition, however, for two reasons: (1) 
where plaintiffs :rely upon an express contract, as they evidently 
do in this proceeding according to the statement of counsel and the 
coneession made by plaintiffs’ brief, evidence of the reasonable 
value of their services is immaterial; it was so held in Jilsen_v. 
Wileon, 125 111. App. 385, and Sart v. Broadway, 201 Ill. App. 82; 
and (3) a quantum meruit recovery must be based upon actus] working 
time and the burden of establishing the claim rests upon plaintiff 
and cannot be thrown upon defendant. yokoff v. Taylor, 13 4. Yo 
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5 
App. Div. 240. the reeerd in this proceeding fails to diselese the 
exact time which olaintiffs actually worked, and there is no con- 
petent evidence to sustein this judgment upon the theory of a 
Quantum meruit. from ail the facts and clroumstances in evidence, 
based upon 2 careful examination of the record, it clearly appears 
that both plaintiffs were employed on a weekly salary basis and 
that no pretense wes ande ot any time to base the rate of their com 
pensation upon any other consideration. 

The question xt isque, therefore, resolves itself inte 
a gonsiderstion of whether plaintiffs established an express contract 
by which they were to receive [65,00 and 975.00 per week respectively 
during the entire veriod of their employment, ond whether they are 
entitied to receive the salary shortawe representing the difference 
between the amounts actusliy reosived by them and the alleged stipu- 
lated salaries agresd uwoon. ‘Aa we view the case, the trial eourt 
was not justified in entering » judgment based upon an express con- 
tract. Various considerations enter into this conclusion, Plein 
tiffs received their weekiy satipends by cheek each week, together 
with raises voluntarily paid to them by defendont from time to time 
during the entire sericd of employment. So protest was mode by 
either plaintiff as to the amount paid and the checks received by 
them were regulsrly cashed and the proceeds thereof retained. A 
careful examination of the evidence shows that Miss Dupre, herself, 
was not certain as to the alleged oral agreement made with Hart. In 
one inetanse she testified that she wos to begin at $40.90 » week 
and later she stoted with equal ceftainty thet the sum was 960.00 
per week. Miss Benvenuti testified that in October, 19239, Hart stated 
that he hed offered her much more than he could afford at the time 
and asked her to state the least that she and Miss Dupre would sccept 
at the beginning, to which she replied that Miss Dupre would have to 
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have $40.00 and she, Miss Benvenuti, 945,00. In December, 1930, 
plaintiffa were notified of » reduction in salary of $15.00 per week, 
Thereafter for sbout four weeks until the termination of their em 
ployuent they continuad to seeent the lesser amount. At about this 
tine, Migs Senvenuti tendered her resignation to defendant, stating 
her reasons therefor, tut making no reference whatever to any balance 
due her for salary, back pay or overtime. This letter was written 
at a time when, according to plaintiff's statement of claim, she 
considered defendant indebted to her for over 94,900. Another 
circumstance tending to rebut the existence of an express agreement, 
under which there wes 4 continuing shortage of salery, arises in 
Sonnection with the ocurchase of stoek by both plaintiffs. If they 
really believed thet part of their salary was being withheld from 
the beginning, and that defendent was indebted te them for » portion 
thereof during each week of their employment up to the time that 
they purchased defendant's stock, it is indeed strange that they made 
the installment payments in cash instead of at some time or other 
requesting defendant to apply the beck salary alleged to be due them 
on the unpaid purchase price of the steok. Still snother circum 
stanee is the fact that Hiss Wilkins wae bookkeeper for the company, 
roommate of both plaintiffs and very friendly to them. It does not 
appear from the books kept by Miss “ilkins, or from fimancisl state- 
ments of the company that any of these alleged salary shortages were 
Garried on the books of the company as a liability. Moreover, both 
plaintiffs attended stockholders mestings accompanied by their 
attorneys apparently at - time when they were giving some thought 
toward reducing the agreewent to writing, but these unpaid wages 
were never mentioned by them at any meeting of the company, nor was 
any protest made as to the financial statements of the company which 
failed to include these items among its liabilities. 
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The decisions in this state are numerous and the law is 
fairly weli settled that the seceptance of regular salaries during 
a period of employment without protest during any of the period or 
at final settlement is « circumstance entirely inconsistent with a 
Glaim for back wages, and should be looked upon with suspicion. It 
was so held in lobiason v. jeber, 25 Il]. App. 570, Lowe v. Marlow, 


4 Til. App. 420, Mitohels v. City of Yhicago, 259 Ill. App. 30], 
and Levi y. Reid, 91 Ill. App. 430. ‘to be sure, the circumstances 


in these various cases are not precisely the same as in this pro- 
ceeding, but are in many veapects similiar, fhe general principal 
to be deducted from the decisions is that it is net reasonable te 
believe the existence of sueh an agreement as is here contended for 
where frequent settlesents axe had during 2 long course of employ=- 
ment without protest. Such conduct is not in secerdance with the 
rational conduct of persons and is inconsistent with their claims 
made iloeng after the slieged agreement is supposed to have been made, 
The circumstance of this e=ase indicste that thefe were many occasions 
when plaintiffs might heve registered their protest in no uncertain 
terms against defendant's failure to pay these salary shortages, and 
to assert their claim in sowe manner conristent with the position 
that they assumed upon the triel of this eause. The fact is fairly 
evident all through this record that no such protest or complaint 
was made, and the acceptance of weekly salary cheoks during the 
period of more than two years, under all the circumstances of the 
onse, is in our opinion fatel to plaintiffs’ position. 

For the resgons stated, the judgment of the trial court 
will be reversed with findings of feet here. 

REVERSED WITH FINDINGE OF FACT. 

WEBEL, Pe Je AND WILSOH, J. CONCUR. 
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AGS OF Fact. 


We find as a matter of fact that plaintiffs had no 
express agreement with defendant for the payment to them of 
$60.00 and $65.00 per week respectively; that the terms of their 
eaployment were left unoertsin and indefinite and largely within 
defendant's discretion; that they received esch week the full 
amount of their salary during the entire period of their employment 
by defendant; that there is no competent evidence upon which a 
judgment could be entered in bheir favor on o guantum meruit; 
and that there ia ne liability on the part of defendant to plain- 
tiffs for any sum whatsoever. 
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(Defendant) appeliant. 00] 
Opinion filed June 15, 1932 

MR. JUSTIGE PREIEND DELIVERED THE OPINION OF THE COURT, 

This cause was consolid» ted upon appeal with oase No, 
35663. The faote and issues involved in both proceedings are 
substantially the game and our conclusions in this proceeding are 
governed by the opinion filed in oase Ko. 35663. 

The judgment of the Municival Court will be reversed 


with findings of fact here. 
REVERSED. 


FINDINGS OF act 


We find as « matter of fact that plaintiff herein had 
MO @xpréas agreement with defendsnt for the payment to her of 
$65.00 per week during the entire period of her employment by 
defendant; thet there is no competent evidence on which a judgment 
in quantum meruit may rest; that plaintiff has been paid her full 
compensation for services rendered to defendant and thet defendant 
ie not liable to plaintiff in any sum whatsoever, 
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QHARLES £, CHAMPLIN, APPEAL PROM 
(Plaintiff) Appellee, | 
Veo 
) 


GHIGAGO LAW PRISTL&G COMPANY, 
a Corperstion, 





(Defendant) Appelisnt. 
Opinion filed June 15, 1932 

BR. JUSTICK FRIEND DELIVEXED THE OPINION OF THE COURT, 

Charles —,. Champlin, ag plaintiff, recovered a judgment 
in the Municipal Ceurt cf Chicago against defendant in the sum of 
$313.66, *9 Commissions for printing seowred by him for defendent. 

The esuse was tried before the court without a jury. 
Plaintiff's statenent of clnim consisted of nine items, the first 
eight of which represented claims alleged to be due for the salary 
shortage and overtime. Item No, 9 is for commisions alleged to be 
due under a verbal agreement with defendant. The court disallowed 
the first eight items, but entered judgment upon « portion of item 
Ho. 9. 

Two principal grounds are assigned for feversal: (1) 
that the evidence clearly discloses that there was no agreement to 
pay Commissions in addition to the weekly salary paid to plaintiff; 
and (2) that there was a bona fide diapute ot the time of plaintiff's 
discharge, upon which » full settlement was made and socepted by 
plaintiff, which constituted an accord and satisfaction of plain- 
tiff's claim. 

The facts disclose thot in September, 1928, Frick li. 
Hart orgenized the defendant company to engage in law printing and 
employed plaintiff as solicitor. From the beginning, plaintiff 
received » salary of $50.00 per week until July 1, 1929, wee then 
paid £58.00 a week until October 1, 1929, 167.00 a week from 
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2 
January 20th to April 1, 1930, and 665,00 a week from October 1, 
1930, until the terminetion of his employment in January, 1931. 

Inasameh as the court disallowed plaintiff's claim for 
salary shortage and overtime, and no error is assigned as to that 
ruling, it wili be necessary to consider only the cuestion of 
commissions covered by item No. 9 of plaintiff's fourth amended 
statement of claim, upon which the judgwent ie based, 

Plaintiff contends that he was to be paid a commission 
upon certain printing secounts secured for defendant, and so 
testified. His teatimony is corroborated by that of Mary Dupre, 

a former employee of defendant, who is plaintiff in a companion 
proceeding here pending, wherein she likewise instituted suit for 
salary shortage and overtine. Hart denies thet he had any conver- 
sation or agreement with plaintiff relative to commissions. We have 
éxamined the record earefully, and while there appears to be a 
conflict as to this question of fact, it seems to us that plaintiff's 
salary was intended primarily to cover the solicitation of eccounts, 
and thet no arrangements for commissions, such ss is here claimed, 


existed. 
However, we are of the opinion that defendant's second 


contention, namely, there was an soocord and satisfaction, is con- 
trolling of the issues involved. The facts upon which this question 
rests disolose that plaintiff claims not only salary shortege and o 
bonus, but commissions as will, and thet a bona fide dispute existed 
between him and defendant as to the amount due him. This dispute 
arose in January, 1931. According to Hart, plaintiff then claimed 
shortage in salary and - bonus. Defendant denied both of these claims 
and told plaintiff that he would pay him, and at the same time, gove 


him notice of the termination of his employment. Defeniant thereupon 
drew two checks, one Ho. 10554, upon the back of which was endorsed 
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the words “Salance of salary in full to date, Shicago Law Printing 
Company,” and cheek N@e 10555, upon the baek of which waa endorsed 
the words ‘Sonus in fuli to date, Chieago Lay *rinting Company". 
Defendant accepted both of these cheeks, took them to his lawyer 
who affixed « qualified endorsement thereon stating that cheek Neos 
10554 was “accepted only on account of salary” and that check Ne, 
10555 was “accepted only on account of wages." Defendant affixed 
his signature to both cheeks by way of endorsement, cabhed them and 
retained the proceeds, «¢ believe thet under the well settled rule 
in Illinoia and ¢lisewhere, this constituted an accord and aatise 
faction. The euthoritiecs hold thet where there is a bona fide dis- 
pute se to how much is due, « payment of the amount claimed by the 
destor to be in fuli settlement, if secepted by the ereditor, is a 
satisfaction of the claim, oni.it makes no difference thnt the ered- 
itor protests, if he secepts the payment. Under such circumstances, 
the creditor must either accept what is offered with the condition 
upen which it is offered, or refuse it. A qualified endorsement 
made without the knowledge or suthority of the debtor does not alter 
the situation. a re ftatote unningham, 311 Ill. 311 Janoi v. 
Sepy, 287 Ill. 359, Snow ve Griesheimer, 220 Tile 106, Ostrander v. 


Seott, 161 lil. 339. 
Some contention is here made thet plaintiff's qualified 





endorsement was 2n secceptance in full of only bonus and salary short 
ages, but not of the amount claimed by plaintiff for commissions. We 
gee no merit in thie contention, however. Plaintiff and defendent 
had some difficulty in January, 1931, when pleintiff's employment 
terminated, and according to the evidence, as well as the dooument- 
ary proof contained on the bsok of the two cheeks given plaintiff, 


peyments were made in settlement of all disputed claims, end under 


the authorities constituted on accord and satiefaction. 
For the ressons stated, the judgment of the Municipal 
Gourt will be reversed, 
REVERSED. 


HEBEL, P.J. AWD WILSON, J. CONCUR. 
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ELLA RASMUSSON, ) Ps f 
APPRAL FROM / 
Ve SUPERIOR COURT, 
THE BOSTON STORE, a ) 
vorporation, _ _ SOOK SOURTY. 
og &7 A, f 
Appellant. wee 1 Ae O Q 


Opinion filed June 15, 1932 

MR. JUSTIO“N WILSON OLLIVEA’D THE OPIRION OF THE COURT. 

Pisiatifl, flia Aasmusson, brought her action against 
The Goston Store, a corporstion, and & §. MeGuire, a police officer, 
for false arrest, fxise imprisonment sand malicious prosecution. A 
verdict of the jury was returned finding the Heston Store guilty, 
assessing plaintiff's damages 1¢ the sum of $25,000 and finding 
MeGuire not guiity. 4 motion for « new trial by the defendant, The 
Boston Store was overruled and judgwent entered on the verdict from 
whieh this sppesl was prayed and allowed. The defendant MeGuire is 
no jonger in the ease. 

it appears from the facts that the defendant, The 
Boston ftore, wae a inrge department store located in the City of 
Ghiosage and employed « nusber of clerke and assistenta. It had a 
eontract with a private detective ageney by the neme of MeGuire é 
White, under which Motiuire 4 White agreed to protect the defendant 
against shoplifters and thieves ond to furnish detectives for that 
purpose. The defendant paid to cGuire 4 White so much per dey for 
each detective so furnished, but MoGuire 4 White retained control 
and superintendence over these detectives ond hed the sole power 
to employ and discharge them. oGuire 4 White agreed to indemnify 
the defendant for any damages that might be recovered against it by 
Treason of any acts done by their employees. Among the detectives 


and operatives employed by the detective agency and stationed at 
the defendante store were Unrie sarbear and George ‘iedder. Each 
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3 
of these produced a certificate of sypointment from the department 
of police of the city of Ghicago, designating them as special 
patrolmen. They received ne pay from the city ond performed no 
services other than such as were designated by MeGuire & White. a 
special room wns srovided by the defendant for the use of the 
operstives furnished by Yovuire 2 *hite and it was im this room that 
shoplifters and thieves were examined when first teken inte custody. 
According to the testimony of the plaintiff she was 
a public scoountant and hed been at the atore the night before her 
arrest and had made some purchases which she wanted te heave wrapped 
for mailing, and s@ it «ss late she was asked to check them until 
the next morning. This she did end returned early the next morhing. 
when she entered the store on the following morning she had in her 
poss¢asion tro hand bags; one which she carried regularly and 
another whieh she had surchased some days before at Meandel's. She 
was on her way to the check room for her psaekages when she was stopeed 
by a woman and foreed te an elevator snd tuken to « room on the 
sixth floor. The women who forced her to go to the sixth floor was 
the private detective, warie Sarbear. ‘hen she renched the room 
on the sixth fioor she was charged with having stolen the pocket 
beok or hand bag and was searched by Wiedder, The manager of the 
defendant company, Hart, came into the room and wented her to sign 
& release and stated thet if she did so, she would be permitted te 
leave. This she refused to do and she was detained umtil lete in 
the afternoon. She was then taken in a patrol wagon to the police 
station where she was placed in custody without a warrant and 
detained until the following day. A complaint was then signed, 
December 14, 1929, by one E. S. MoGuire, a regular police officer 
of the city of Chicago charging the plaintiff with the theft of one 
purse. This E. %. NeGuire, who was made » defendant to the original 
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proceeding, was « brother of the MeoGuire of weGuire & White, but 
wag not connected vith thet concern in » business way. He appears 
te have been connected with the so-called "State Street Squad", and 
was Galled in by the verious stores after arrests had been made by 
the apecisl officers. 

it appears to have been the theory of the defendant, 
The Soston Store, thet the fact that the complaint was signed by a 
reguiar police officer, would sbsolve it, The Sosten Store, from 
liabiiity. 

Marie Sarvear, on behalf of the defendant, testified 
that ske observed the pisintiff near the pooket book céunter. Her 
attention wis called to the claintiff because she, the plaintiff, 
wae tearing es tag from 2 puree; that at the seme time she wes trying 
te hide it behind another ourse she waa corrying; her actions were 
suspicious; pisintiff exlked towsrd the Searborn Street entrance 
and wee just going to go through the door rhen the witness testified 
she s¢ized her. | 

At the hearing ot the police court witnesses from 
Wendel Brothers testified they handled the same kind of pooket books 
aa the one which plnintiff had end which she claimed she had purchased 
at that store. Befandant sleo introduced testimony to the effeot 
thet similar pocket booke were sold by it. The testimony on both 
sides wis voluminous and, in view of the fact that this cause will 
have to be tried agein, it will answer no good purpose to set it 
forth in great detail. It is sufficient to say thet in our opinion 
the evidence adduced on behalf of the plaintiff was ample to require 
the submission of the swuuse to the jury. 

Upon the hearing of the issues in the Municipal Court 
before the Honorable Wiliieam 4. Fetzer, a judge of thet court, s 
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finding was had by the court against the defendant, plaintiff here. 
It was found by the court that the defendant was guilty of larceny, 
as charged by the complaint, and sentence was entered upon her, 
directing that she be confined in the House of Correction for ea tera 
of 30 days. Upon an appeal to this court thie finding was reversed, 
the cause remanded and the aandate filed in the Municipal Court. The 
cause being docketed in this court, the state's attorney confessed 
error in thet it speeered that the Municipal Court had refused to 
grant the defendant a jury trisl although repeatedly requested so 
to do. @ are at a iess to understand upon what pessible theory 

of the law the judge of the Municipal court could have proceeded te 
trial and entered «= finding ageinst the defendent, plaintiff herein, 
when she was clearly entitled to » hearing and trial by a jury. fhe 
proceeding oan net be explained in our opinion on eny legal eround 
and it was fitting thot the atate's attorney should have promptly 
confessed error as wes done when the proceeding wae reached in the 
Appellate Gourt on apvesl. Under such circumstances the judgment of 
the Municipal Court was invalid and without effeet. The court had 
jurisdiction of the subject-matter, but did not have the ri ht te 
compel the defendant, plaintiff herein, to go to trial without a 
jury and without « jury weiver. 

It is insisted on behalf of the defendant that this 
eonviction of lareeny in the Municipal Court is conclusive that the 
prosecution was upon probable cause, With this we are unable to 
egree. The judgment of the court wes a nullity. People v. Kamm, 
242 211. App. 14. The court had no jurisdiction te try the plaintiff 
without proceeding in the manner presoribed by law. The constitution- 
al provision that a defendant is entitled to a jury trial ean not 


be so lightly disregarded as ws done in this oase. In other words, 
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5 
there wae no trisl and what was done by the Municipal Court ean not 
be Considered as conclusive evidence of prebable cause, 

A @onsiderable pertion of defendant's brief is 
devoted to the proposition that Syrbear and Yiedder, the two 
operatives of the MoGuire & White Seteetive agency, were not servants 
of the defendant and therefore the defendant is not liable for their 
acts. It is alse insisted that they were police officers of the 
Gity of Shiesgo and acting within the seope of their authority in 
the reguiar performance of their duties as such police officers. 
4g to the first vropesition it eannot be said that a contract between 
the doGuire 4 White Seteotive sgenoy and the defendant is, in our 
epinion, binding upon plaintiff in this proceeding. Moreover, 
the evidence shows thet these operatives were furnished with a room 
leeated on the premises and, without doubt, the Soston Store would 
have the power, under their agreement with the MeGuire 4 White 
Ageney, to require the withdrawel of eertein operatives and the 
substitution of others in the event they did not cenduct themselves 
upon the premises in « propem and fitting manner. While the eslaries 
were paid by the ecGuire 4 White Deteotive agency, nevertheless, 
indirestly the money that paid these operstivea was paid by the 
Boston Store. Neither can we ace any force in the argument thet 
they were police officers of the City of Thiesgo, as they were not 
paid by the city nor does it appear that they were subject to the 
orders of the police department; they were hired by the McGuire 
& White Detective Agensy and coud be diachanged ©t eny time by 
thet agency. fhe defendant can not ond should net be allowed 
to hide behind this subterfuge. oth of these questions have been 
passed upon and considered before in the onse of Komoroygki v. 
Boston Store of Chiesgo, 263 Ill. App. 98. fhe facts with reference 
to these two particular questions are almost identiesl with the 
facts considered in the case cited. 


a 
ton ane tivod Ingtoiaw® edt yi each enw tadw bas iedxt on oew eset 
Semen aidadorr to sonebive erievlonoo om boxobianos ed 
ed teltd a faetasteb to noktres aligatehi sags n 
ont edt ,xobbor® fas tesdaet test aeitieeqere att ot betoveh 
- abaerass tom st6y o Wainy s eritesdet etidd & otodex ett te eovitarage 
| ghee wot eidali ton ab tusbae tab axe eroterat? Baa daabadteb oad te 
ed? te eteettte sbilog tin Bt dant Setedens oni ed te. atos 
at ylrodtws thedt to ecors odd akddiw satéos bees egeoksd te ‘uit 
.orpoi?te eotivg dows as eedteb xtedd to sonamtotesy reduget ‘edt 
assated fostiaes « dod Hise o¢ tome #2 noitinogory dank odd of wh 
two af .ci Saebnete oft hac YomDys oviteste ovtiy & outwodi hee 
.sevOsTOK sanibsoootg sidd mi Phivateig aoge yathnte nek 
‘woot s aiie pedasorst sre sethantes bl 
bingr exoe% noteos od? .tdish twoddiv bas aoetusny xf wo bisnood 
odidi 3 ottupo odd dein samneanc ‘tied? rabav yaewoe od? owas 
‘edd ban eaves oteqe alates to Lewaxbdtd to ods oxlupsr et evomeg) 
eovinameds saubres pou ‘bab yous fuers of? ai exedto to “gotdut. as 
aoteaton add sLbeit sraanse ganeeit bas wecoTH mh eee dmens odd mace 
weeolodtenved 2 roa avisqared sate ‘A oxkuoow eit Ww bing ores 
ad? yo bheq enw sev itarege owas bing tee yanon ‘jab yates 
tek? trommgte edt at omrot yar coe er ann wdétet .exetO moteot 
ton oxee yout a yaqeoldd to yIs0 oilt To eMBedTYD sotiog oon yess 
edt of Poetdun ever yads ‘rede vosuge * ato vam Yio edt Ww bteq 
oxigen odd \d Dents exer YOR? jSummtrayew eothog ect Yo eroie 
we ome ye 16 bagsadandis 0 bliver tae qonegs evieoose4 obkotw & 
hewsile oo tan Siveds bas fom axe datarbot oat .yoneye tuilt 
need ovad anoitesur seedt to dito _sopufeenasive enilt hades’ obkd of 
“o7 BManerases Ye 2000 dad 00 aphprevs enoe bas accu beeen 























soconster fin efnat os 088 sta efit 
edt Athw Looktaebs teenite Wii 











View 
rartny, 





4 Gonsiderable portion of defendant's brief is 
devoted to the remarks of the court during the progress of the trial 
which, it is claimed, were prejudicial and unwarranted and hed 
considerable bearing upon the verdict rendered in the case. Upon 
the oral argument of the cause in this court, however, it develoved 
that these remarks were not mede in the presence of the jury and 
we have been asked to disregard that vortion of the brief. 

4% the conclusion of the evidence and before the 
argument, instructions were offered on behalf of plaintiff and beth 
defendants. The defendant, The Soston Store, requested the court 
to give 24 inetructions on its behalf. The court stated to counsel 
that in his opinion 15 instructions were sufficient and handed them 
back and refused to mark the same "given" or “refused”. None of 
said instructions offered on behalf of the defendant were given te 
the jury. We agree with the court thet 15 instructions would have 
been sufficient to have covered the issues in this case. 

Section 74 of the Practice Act, hevever, provides: 

udge can MA Rg Pa yp ag: geen ey Maven ON 

he word ‘refused’, and such aa he approves he shall write 

on the margin thereof the word 'given'* * **, 
This section has been passed upon and held constitutional in the 
ease of The People v. Kelly, 347 Ili. 221. Courts have repeatedly 
condemned the practice of requesting a large number of instructions 
as it dees not tend to help a jury in the considerstion of the 
iseues snd pleees an extra burden upon the trial court. ‘ome lawyers, 
however, still persist in so doing. ‘Such conduct is not, as a rule, 
followed by attorneys for the plaintiff as it is to their partioular 
interest to keep the record free from error. VUounsel for defendants, 
horever, are more concerned with the immediate result of the trial, 
that the future decision of the proceeding upon om appeal. ‘*e have 
been unable to find « case, however, holding thet the court may 
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7 
arbitrarily refuse to give instructions when handed up, even though 
numerous. The Supreme Court of this state in the ease of Ghicago 
Gity Ry. Oo» v. Sandusky, 198 111. 400, held that it was improper 
to confine the giving of instructions to a limited number, although 
recognizing the propriety of the court in requesting counsel to keep 
down the number, as far as possiblic, eo as to aever the sotual issues 
involved. It was also pointed cut in that ease that the court should 
not wait until the conclusion of 211 the evidence in order to deter- 
mine the number which would be sufficient. “e are of the opinion, *)» 
that under scotion 74 of the Practice tot, the court should not have 
arbitrarily refused to have given any of the instructions tendered in 
this proceeding, but should have considered them and selected those 
which tended te present the defendant's theory of the case and 
marked them “given” and wurked the others *refused". Kepperly v. 
Ramsden, 63 Ill. 354. ‘te are of the opinion that the court erred 
in refusing to give any of the instfuctions offered by the defendant. 
The abstract filed in this proceeding has violated 
the rule of this court which pvrovides that the evidence shall be set 
out in narrative form. it is replete with questions and answers of 
witnasees and objections thereto. The brief filed on behalf of the 
defendent contains 29 different points under different headings and 
sub-headings. The brief of the plaintiff ettempts to make a statement 
of fact, but this statement consists purely of argument atretched 
out to great length. 

We feel, as the trial court evidently did, that the 
instructions offered on behalf of the defendant could have easily been 
condensed within the number indicated by the court. e are of the 
opinion, however, that under the seotion of the Practice Act already 
referred to, it became the duty and obligation of the court to have 
considered the instructions and given those which the court considere 
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8 
necessary and marked them in accordance with the statutory 
Provision. It was error to refuse then 4p toto, especially as 
it appears that counsel for defendant was not given further time 
to prepare them in sonformity withthe views expressed by the court, 

For the reagons stated in this opinion, the judge 
ment of the Superior Court is reversed and the onuse is remanded, 
for a new trial, 

JUDGHEST AEVERSED AND CAUSE REMANDED, 


HEBEL, PJ, abl FRIEND, J. conouR, 
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SANKEY B, WASHINGTON, et al, 4x x 
(Complainants) Appellents, } Lrwaue 
) APPEAL FRO 
be ) SUPERI 0 
LUCY C, JErrERcON, COOK COUNTY, 
(Sefendent) Appellee, | wOeél.A. 607 9° 


Opinion filed June 15, 1932 


WR. JUSTIC’ WILSON delivered the opinion of the court. 

Complainants’ amended and supplemental bill of 
complaint charges that on the 16th day of June 1925, complainants 
entered into an agreement with the defendant, Lucy ©, Jefferson, 
for the purchase of cert#in real estate in the City of Chicago; 
that the purchase price wae 712,000, of which $1,500 wae to be in 
Cash, the ascumption of a mortgage in the sum of $3,500 and the 
balance payable at the rate of $75 per month, together with interest 
at the rate of 7 percent per annum; that numerous paymente were made 
under said sgreenent, but not promptly; that the complainants had 
made several improvements, the same being a store and smaller 
kitchenette apartments and plumbing, thereby increasing the value 
of the property; that eubsequently complainants defaulted in their 
payments and a suit for possession of the premises started in the 
Municipal Court and judgment entered thereon; that after the entry 
of said judgment, on divers timer and occasions, the defendant here 
accepted various payments upon seid agreement, but refused to give 
receipts for the same snd entered into negotistions for settlement 
of the difference between the parties, as # result of which an 
agreement was entered into between the parties and the forfeiture 
waived; that subsequently after said egreement had been entered into 
end payment accepted, the defendant ordered and caused to be placed 
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in the hends of the bailiff a writ of reatitution growing out of 

gaid judgment in the Municipal Court; that the compleinante are 

ready and willing te pay whatever sum ie due, but are unable te 
ascertain what amount is due without the seasistence of the defendant; 
that the complainsnte are ready and willing to pay in court whatever 
the court finde is due «nd owing and preys for an injunction restrain- 
ing the defendent from proceeding further on the judgment in the 
Mynicipal Court, thet the forfeiture may be declared canceled and 
held for naught, and for an accounting; prays for such other and 
further relief as the court may find neceersary. 

January 10, 1931, a temporary injunction issued es prayed 
for and a bond filed, subsequently, defendent filed a petition in 
support of a motion to dissolve the injunction which was allowed on 
the ground thet the bond was insufficient and leave wae granted com- 
plainants to file a new and good bond, 

April 18, 1931, uoon failure of the complainants to file 
the proper bond an order was entered dissolving the temporary injune - 
tion and the cause was dismissed for want of equity. From thie 
order complainants appeal, ‘The order dissolving the injunction for 
failure to file the bond was proper, but the court was in error in 
Giemiesing the bill for want of equity. An answer Was On file and 
no evidence was heard. 

It is insisted thet the facte set forth in the bill did 
not warrent relief, but with this we are not concerned, The proper 
way to have raised thie question would have been by o demurrer to 
the bill, ‘The court had jurisdiction of the subject-metter and 
while the bill may have been imperfect and indefinite, nevertheless, 
#0 long as an answer was on file, the court was without power to 


Giemiss the bill without » hearing. Eichelberger_v. Robinson, 
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233 Ill. App. 579. 

For the reasons stated in this opinion the judgment 
of the Superior Court is reversed and the cause remanded, 


JUDGHTHT REVERSED AND caver R®MARDED, 


HEBEL, P.J, AND FRIEND, J. CONOUR. 
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f a) 
THEO. WIELKE, 
a, 


} AP PE Aj PROM 
(Plaintiff) Appellee, ; : > 
) 


MUNICIP oouU 
Ve 

RAYMOND MEYER, 
(Sefendsnt) Appellant. 


OF CHICAGO. 


PS oa> — 


Opinion filed June 15, 1932 
BR. JUSTICE WILSON OFLIVERED THE OPINION OF TRE COURT. 


Plaintiff brought his action in the Municipal Court to 
recover damages sustained by reason of a collision of his automobile 
and that of the defendant on August 9, 1920, at the interseotion of 
Milwaukee evenue and Vempster road, two interseeting highways in 
Seok, County, Iliinoia, 

The cause was tried by the court without a jury and 
resulted in a finding in favor of the plaintiff and the damages 
were asséeesed at the sum of /151.65 and judgment entered on the 
findings 

It has been pointed out on this appeal that there was 
no evidence in the record uoon which the court could have entered 
his finding for the amount of $151,865. e are of the opinion that 
the defendant is correet in this contention. ve have examined the 
abstrect and find no testimony whatsoever as to the amount of the 
damages sustained by the plaintiff by ressen of the collisione 
Plaintiff teatified that he had his car repaired and paid for it, 
but he does not state how much he paid nor is there any receipted 
bill for repairs in evidence. We have gone to the record to 
confirm the judgment, if possible, butthe record is silent on 
this question. 
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In view of the fot that the cause has to be 
remanded for = new trinl, we refrein from expressing any opinion 
as to the question of negligence, 
For the reasons ststed in this opinion, the 
judgment of the Municipal Court is reversed and the cpuse remanded 
for » new trial. 
JUDGMENT REVERSED AND GAUSE HEMANDED. 


HEGEL, Peds AND FRIEND, J. COHDUH, 
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LYDIA GOODMAN, ) f } 
(Plaintiff) Appellee, /Papkanirnon 
Ve ! : 
J. wWITTLES, ) MUNICIPAL COURT 
(Defendant) | 
On Appeal of JACK WITTLES, — | 
(Defendant) Appellant. mm O 6 1.002" 


Opinion filed June 15, 1932 

WR. JUSTICE WILSON OSLIVEREO THE OPINION OF THE COURT. 

On September 4, 1950, iydia Geodman, garnisher in 
this proceeding, secured » judgment by confession on a lease for 
the amount of £76.50 against “J. Wittles", ‘Subsequently, the 
Ogden National jank of Chicago was served as garnishee and filed 
ite answer showing funds on hand sufficient to cover the judgmuent 
ana costs. On October 4, 1930, one Jack Wittles procured leave 
of court to become a party to aoid proceeding ae an intervening 
petitioner and filed his petition setting forth that he was never 
indebted to the plaintiff ond that the benk account garnisheed by 
the plaintiff belonged solely to him. ‘The bank account shows that 
on October 26, 1929, the sum of “1061.00 was withdrawn by J. Wittles 
and the account closed, and thet the same amount was at the same 
time deposited in the same bank in the nome of Jack Wittles, the 
son. From the evidence it appears thet the son had never before 
had s bank account. He testified that he lived with his father, 
and had earned the sum of $1061.00, although he was a minor during 
the period of time during which he claimed to have earned the money. 
The previous rent accounts were paid with the son's check out of 
this fund on deposit. 
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The trial court heard the evidence and saw the 
witnesses and was evidentiy of the opinion that the money on 
deposit in the name of the son wes, in fact, the money of the father, 
The facts snd cireumatances in evidenes are eufficient to bear out 
the sourt’s interpretation of the conduct of the parties in the 
transfer of the saecount from the father te the son, namely, thet 
it was done to avoid the payment of debts. fhe general rule that 
a judgsent creditor in « proceeding in garnishment accuires no 
greater rights against the garnishee than the judgment debtor has, 
and therefore oan only recover such indebtedness as could be recovered 
by the debtor in an action of debt, or indebitatug assumpsit, is 
subject to exception in cases of fraud affeoting the rights of 
judgment creditors. Grane ve. lilinois Merchants Qe 238 Ill. 





Appe 257. 
Where money or personel property of «a debtor has been 


transferred by him for the purpose of defrauding credhtors, the 
transferee may be held liable for the money or property so conveyed 
or ite proceeds. Grane ve Ili Se, SUDrA, and 
eases therein cited. 





Where the property conveyed is personal property, it is 
not necessary to resort to a court of equity in order to have sub- 
stantial justice, 

Under the facts in this case we are of the opinion that 
the court properly found in favor of the plaintiff and, for the 
reasons stated in this opinion, the judgment of the Municipal Court 
‘sdepommaaen JUDGMENT AFFIRMED. 


HEBEL, P.J. AND FRIEND, J. CONOUR, 
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HERMAN H. HETTLER LUMBER CO, — ) /. 
a corporation, a 
) 
Appeliant, 
SUPERIOR couRT,/ 
Veo 
GITY OF CHICAGO, a municipal 
corporation, COOK COUNTY. 
Orr Tr 
Appellee. ) wD 6 Lele Ug 


Opinion filed June 15, 1932 

WR. JUSTICE WILSON DELIVERED THE OPINION OF THE CouRT, 

The Herman i, Hettler Lumber Co., plaintiff, filed 
its declaration April 26, 1931, alleging that one Albert Kaddatz 
while in its employ was injured July 14, 1927, as a result of an 
accident arising out of and in the course of his employment by 
the plaintiff; thet said Kaddatz was injured by reason of the 
negligence of the defendant, City of Chicago, a municipal corpora- 
tion, while he, Kaddatz, wae driving as wsgon of the plaintiff over 
and along one of the streets of the defendant, City of Yhicago. 
Plaintiff oharges that on August 18, 1927, 2 stetutory notice of 
said injury was served upon the City of Chicago according to law. 

By an amendment to the declaration it is further slleged by the 
plaintiff that the aggregate amount of compensation to be paid by 
plaintiff to ita said employee Kaddate was, on April 22, 1929, fixed 
and determined by the Industrial Commission and thet thereafter 

on April 22, 1929, plaintiff paid to snid employee the sum of 
$2,956, which together with the payment previously made aggregated 
$4,216, and that the plaintiff also paid for medical and hospitel 
services. 

The defendant filed its plea of the general issue 
and a special plea of the statute of limitations. A demurrer to 
the plea of the statute of limitetions was overruled and the plain- 
tiff electing to stand by its demurrer, judgment was enterod against 
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2 
it, from which judgment this appeal has been taken and perfected 
in this court. 
Chapter 70, paragraph 5, section 1, of Gahill's 
Illinois Revised Statutes of 1931, being an act concerning suits 
for personal injuries against cities, villages and towns, provides 
as follows: 
“No suit or action at law shall be srought or 
commenced in any court within this State for damages 
against any incorporated city, village or town by any 
person for an injury to his person unless such suit or 
injusywas feocived or the cause of action accrusd. 
Pleintiff contends thet ae beth the plaintiff and the defendant are 
subject to the provisions of the Workmen's Compensation Act, that 
Kaddatz, an ¢mployee of the plaintiff, having been injured by 
resson of the négligence of the defendant, - his employer, the 
plaintiff in this case, becomes entitled to all the rights of its 
employee Kaddatz against the City of Chicago, the defendant, for 
injuries occasioned by the negligence of the defendont, after having 
paid in full the amount determined by the Indust&fal Commission 
of Illinois. 
Plaintiff concedes that under the construction of section 
29 of the Workmen's Compensation Act, by the Supreme court of this 
state in the cases of Friebe]l vs Chicago City Nailwoy Geo, 280 Ill. 
76; and Gones v. Fisher, 286 Ill. 606, suit cannot be commenced by 
the employer against the negligent third person until the emount of 
the compensation payable by the employer to the employee hae been 
fixed or determined by agreement or award. 
It is insisted, however: 
First, that the action is not one for personal injuries, 


but is = new cause of action granted plaintiff by reason of section 
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29 of the Yorkmen's Compensation Act and which seecrued to it after 
the payment of the award fixed by the Industrial Commission: 

Second, thet even though it may be » suit for personal 

injuries, the action is tolled by paragraph 24, section 22% of the 
Limitotions Act, which previdee as follows: 

"then the commencement of an action is stayed by 
injunction, order of a judge or court, or statutory pro- 
hibition, the time of the sontinusnee of the injunction 
or prohibition is not part of the time Limited for the 
commencement of the 2ctions." 

As to the first proposition *¢ consider that it has 


been settled adversely to the contention of the plaintiff. The 


Supreme Court of this state in the case of Sehlitz Brewing Go, vo 
Ghieage Ryse Con, 207 lil. 322, in its opinion ssid; 
“te think it must be regarded as settled by our 

decisions thet the right of action conferred on the em- 

ployer by section 29 is the same right of action the em- 

ployee had before the adoption of the act, transferred to 

the employer, and the sane Statute of Limitations applies 

to a suit by the employer which applied te the employee." 
The court in the case just cited, stated thet the construction given 
to section 223 in many instances might defeat - recovery by the 
employer because of the facet thet the total emount due had not been 
finally fixed or determined within the statutory period, but refused 
to modify its ruling on that account. It is suggested, however, in 
said opinion that the remedy, if any, should be provided by the state 
legislature which had enacted the law known as the Workmen's Compen- 
sation Act. 

Counsel for plaintiff urge in suppert of their position 
under section 23 of the Limitations Act, that section 29 of the 
Workmen's Compensation Act amounted to 2 statutory prohibition agains! 
the commencement of the action within the meaning of section 25 of 
the Limitetions Act. It is insisted that this question has not been 


passed upon by the Supreme Court and if its «ttention were called 
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4 
to this particular provision, it might be that it would construe 


it in connection with section 29 of the “orkmen's Compensation Act 
and hold that the statute wea tolied. There is considerable foree 
in this contention, but in view of the fact that the Supreme Court 
has so definitely decided that the cause of action is transferred 
to the empioyer and is subject te the same limitetions in the 
employer as it was in the employee, we do not feel that we should 
do ether then follow the Supreme Gourt. It may be assumed that 
section 23 of the Limitstions Act was before the court when its 
decision wes rendered in the case of Schlits Brewing Go. VY. Ghieago 
BvS2_ 2G.» SUDTAs 

For the reasons stated in thie opinion, the judgment 
of the Superior Court is «ffirmed, 


JUDGMENT AFFIRMED. 


HEBEL, F.J. AND FRIEND, J. CONCUR, 
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(Defendents Below) Appellees. 
Opinion filed June 15, 1932 


OF OHRICAGO, 


MR. JUSTICE BILSON DELIVERED THE OfSINION OF THE COURT. 

Clifford Share, =» defendant below, recovered a judgment 
in the Superior Court fer 76600 szgainst Fred F, Seberts. An execution 
issued and was levied upon «1 suieck ambulance and Gsdillse hearse 
used by Soberte in his business as an undertaker. flizabeth Roberts, 
wife of fred ¥. Roberts, brought »« right ef property action in the 
Municipal Court against Ciifford Share and fm. 0. Meyering, Sheriff 
of Gook County, claiwing the property as her own. A jury trisl was 
hed resulting in a verdict in favor of Share and Meyering and against 
the plaintiff. 

During the trisl pisaintiff attempted to show that the 
Buick ambulance and the Gadiliac hearse belonged to her and that she 
had leased these to Roberts, ter husband, under an oral agreement. 
The question of ownership was properly left to the jury under facts 
whieh warranted its submission. fhe fact that fred foberts had 
the sutomobiles in question in his possession and used and opersted 
them under his own nape, is 2 strong presumption of ownership. On 
the other hand, if the property in question was purchased by his wife 
out of her individual funds, there is no fraud as a matter of law in 
permitting the defendant to operate them for a consideration. 

Under the circumstances in this case, however, it was 
necesaary that the jury should have been accurately instructed. Among 
other things, the court instructed the jury that it had the right 
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2 
to take into cansideration: 


*the facet thut the testimony partioularly within 
the control of the plaintiff in this oese, and whieh 
he Could produce, has not been produced, in determining 
the issues in this case.” 


We presume that the court used the expression “whieh he could pro- 
duce" when it waa intended to be "whieh she could produce," as 
Elizabeth Hoberts was the plaintiff snd not Fred Moberts. A more 
sérious objection to thie part of the instruction is, however, the 
fast that the testimony of the plaintiff ig singled out and partie- 
ular attention attached to the fect that she could, if she desired, 
preduce evidence which would have materially essisted in determining 
the issués in the case. irom this the jury covld well determine 
that the court was of the opinion that the pleintiff not having 
produced this testimony, there as insufficient proof te determine 
the issues in her favor. 

The Supreme Yourt of this state in the onse of Moore v. 

Sright, 90 lll. 470, in its opinion says: 

*Both instructions given for piaintiff are objection- 
able and ought not to have been given. fhe first of the 
series directs the attention of the jury to certain princi- 
pal facts upon which plaintiff relies, and tells them, if 
they believe, from the evidence, such facts have been proved, 
they wili find for plaintiff. This instruction is wrong 
as it only presents » partial view of the facts. ‘it is the 
duty of the jury to consider o1i1 the testimony in the case, 
a8 well that which mekes for defendent ae for plaintiff, and 
for the court to direct them to consider certain facts is 
to give undue importance to them, «nd is serious error. 

fhe second instruction is still more objectionable. 

It was a personal privilege, that defendant could avail of 
at his election, whether he would become « witness in his 
own behalf, with which the Pa had nothing to do, and it 
was not proper for the court to onll their attention to 


the subject in any way. it may have prejudiced defendant's 
cause." 


What the facts within the control of the plaintiff were 
we are unable to determine. The jury could not help gather the 
opinion from the instruction that the pleintiff wes withholding 
certain information which would have had » moterial bearing on the 


ar Sey at 


SF nce IO i. eg SE COO AL GOAL ELE, ng a, lt Ng PIs OO Sg Tg tay, Ny I Pg LG Lie NIL EIN EE 


Se 





& 
ifeltesehisaog ofd edad of 
= Bg oy imng oft teds toast ef8%.. 25,28 bP 

~ ate of fon. ned ait Yo lovésos edt 

ostlaans My etbon meas soubesy biveo en 

ig 5.80 gh ai eaupei edd 
~ers bives ad apse” gvianeiiie edt heuy tune odt tad omuaong eH 
f as "soubor, Biuee Sau dotde* 9d od Debastcl eéw #2 made "woud 
stew 4 sgtrodys bevl gos ne Betetedy ait sen adredet ddecaxkia 
adt ,revewod yai soitountent alt te aes eidd oF aoievetdo evbtes 
~olines Res tuo beigaie_ef Uhddaiadg ads ts yremitead edt sadt reat 


sbarieed ode ti ,bivoo ede tadt- amet aif? of todesree sottaette tale 


_palved dey Yittahalg edt tad? motareo sdf te ave drugo ode dat 
exiwteteh of leotg sasieittusai sow oredt ,yowltes? sist beoubeng 
SOTst ted af eeuasd ede 

“¥ sat te. PERG ste. ai atete aide to towel owstaet off = ooo To 
: payee aginkge eth ad OT? 2125 06 athe 

~noiseeige or tet oe or aevig Re pr gy: stoke * id ia edd 


ton siigwo daz aide 
a... «My Hee itaetde s4% eteguih asiies 
“Si qmeds bliss hes. seks sites tat dele oan 0a og 
sei Crate or. steal stil as <0r 308 balk ite Gi 
* We fed 
sete tit aT wonitens od? bees sete oat A log 
tnabastah xot iiew we 80” 
ak t tivtees tobianes of mand et Srueo od? tot 
etexze avoliee ef bar yeed? of aubay evdy @F 606. 


etldassiseejde srom ~ ge ah es Sasticmenk bessee eit 
te itavs Biyoe tachasteb salt abaelty dasoessg a amet 00" 


ny St xeentio 6 + nog Be gene vd meee aid de , 
pad dsany fared gee 6040 
** yaa lotecta aieat ilae py Sams setts ton gaw 8 
et tnabmoteb benibulerg aeved yom 31 s Yow yore nd bie. waite one 
| eat te ame 
brow Ttttstala 2d¢ te Lovtae edt nade by stant odd teste Pe 
nie RMI 


edt xedtey qied ton binge veut ott “seninrot0d oF eideau ona ow 
RUA Ts 


publonitin vw Yettatela et tod? woltourtont | ot next ro hats 






ite a pabenne Kade tam a hed ovad bivow dette mete. 


ant 64% Seliieten) tenes ott merad a * 


3 
Case. We believe the court erred in singling ovt the pleintiff 
in the failure to produce evidence, in the giving of this 
instruction to the jury, there wos wanifest error. 
The judgment of the Municipal court is reversed and 
the oause remanded for « new trial. 
JUDGHENT REVERSED AND GAUSE FEMANDED. 


HEBEL, Ped. AND FRIEND, J. SONCUR, 
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Ge FRIEDMAN, trading as » # 4 a 


SAFEWAY FINANCE COMPANY, 7 APPEAL plow 
(Plaintiff) Appellee, xX f 
Yo WURLOLPAL COURT i 
GLARK STREET GARAGE, a Orr 1 < 1h 92 
sorporation, fi \P © teolLie UU 


GF GHIGAGO, 
(Sefendant) Aprellant. 


Opinion filed June 15, 1932 

MR. JUSTICE WILSON DELIVERED THE OPINION OF THE COURT. 

Plaintiff, Ge Friedmsn, trading as Safeway Finance 
Gompany, brought his setion in replevin to recover possession of 
a Ford sedan. flaintiff's oleaim is based on a note and chattel 
mortgage given by the owner of the oar to.the plaintiff ond upon 
which chattel mortgage there had been = defavlt. The property not 
being found the aotion «as changed to trover. the defendant pheaded 
a garage keeper's lien, which it was claimed amounted to (95.75. 

At the time the note and chattel mortgage were given, 
the car wes in the possession of the owner; the plaintiff examined 
it and took the note and chattel mortgsge while the car was in 
front of the offiee of the plaintiff on Lagalle Street in the 
City of Chicago. 

It ig not denied that the owner was silowed to 
use the car and tock it cut of the garage whenever desired, The 
value of the automobile was established at $275 and plaintiff's 
Glaim was proven to be the sum of 9260.04. 

Upon a hearing by the court without a jury, Wolf, 
manager of the Clark Street Garage, testified thet the car hed 
been stored with them since January, 1929, and that the owner was 
allowed to take the onr out every day and on some oecasions kept 

ss Att out over night. He testified that the owner owed them $95.75, 
for storage. io books were produced, the witness wae unable to 
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2 
state how he arrived st the figure of $95.75, and did not appear 
to know what period of time was covered by this claim for storage. 
Wo explanation was gade as to why the ear was not still in the 
possession of the defendant, nor was there any explanation as to 
what hed become of it. 

The note and chattel mortgage were dated February 
25, 1931. fhe affidavit of replevin was dated June 16, 1931. The 
testimony in support of the claim of the defendant as to the amount 
of the atorage due «as not impressive and the court was justified 
in rejeoting it. The books of the company, which would have been 
the best evidence, were not »roduced and the testimony of the 
witness was indefinite and uncertain, The car was in the poosséssion 
of the owner at the time the chattel mortesge was given and there 
was nothing in the record to indicate that the plaintiff had knowledge 
ef any prior lien. Go Ve Paoific Bank, 170 N. Y. 
Se Be. 





The judgment rendered in this case by the Municipal 
Court, however, was for the fuli value of the property instead of for 
the amount due under the chattel sortgsge. *e are of the opinion 
that the judgment should have ween for the sum of ©860.04, being the 
amount due on the note and mortgage. Thies amount is undisputed and 
is less than the amount of the judgment entered. Nat'l. Bond and 
Inyestment Co. v. Ghirra, 255 ill. Avp. 415. 

For the ressons stated in this opinion the judgment 
ef the Municipal Court is corrected as to the emount, and judgment 
is entered here in favor of the plaintiff for the sum of $260.04, 
together with the costs of this proceeding, 


JUDGMENT AFFIRMED AS CORRECTED. 


HEBEL, Ped. AND FRIEND, J. CONCUR, 
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Opinion filed June 15, 1932 


MR. JUSTICE SILSON delivered the opinion of the court. 

Plaintiff, Hardy-Ryen Abstract Company, brought ite 
action in agsumpeit on certein promissory notes secured by a 
firet mortgage on real estate owed by the defendont, Frank L. Hume, 
The defendent filed @ plea of the cenersal issue and certain affi- 
@avite setting up special me@tters of defense, «nd among others, 
the dutense of condition®l delivery. At the conclusion of the 
trial the court directe< = verdict in favor of the plaintiff and 
judgment was entered on the verdict in favor of the plaintiff, 
from which judgnent this appeal ie taken, 

From the facts it appesre that the defendant obtained 
the real estate covered by the mortgage from one Emil H, Bauch 
and at the came time ascumed s mortreage ageregating 910,000.00, 
upon the property. He paid part of the interest due on the note 
from time to time and in the spring of 1926, Bauch called upon him 
with regard to a renewal of thie mortgage and there appears to 
have been an extended conversation between them with regard to 
the procuring of a new note and « new mortgage in place of the 
then existing note and mortgage. The defendent testified that 
Beuch said he hac been sent by the Hardy-Ryan Abstract Company 
(the plaintiff in thie proceeding) and wanted to know what he, 
the defendant, was going to do in regard to the mortgages and that 
he told Bauch that he did not intend doing anything; that Bauch 
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thereupon stated that the Abstract Company did not «ent to see 

the mortgege foreclosed because it wae held by « client of that 
company, but thet they would take a new mortgage back on the land; 
that defendant answered thet he did not want to do that because he 
Gid not wieh to pay the mortesge and that if a new one was made he 
wouid be obliged to pay it; that Bauch said if the company would 
undertake to get defendent a deal, by way of exchenge or vale, 

that would yield enough to pey for thie new mortgage, would he 

(the defendent) make the deal, and thet the defendant stated that 
he might do that if he wae not expected to pay the new mortgage 
until the deal had been obtained; that Bauch left, to return several 
weeks later with the new mortgage papers and that he, the defende 
ant, examined and signed thew anc handed them to Beuch and said, 
"Ur, Bauch, you know the arrangement is that I am not to pay any 
part of the principel or interest of this new mortgage until the 
Hardy-Ryan Abetract Company gete for me «a deal that will permit 

me to do that." That Bauch seid thet was the arrangement and 

thet it would work all right; thet later on Hardy-Ryan Abstract 
Company sent him the old morteerve and the papers releasing it. 

Bauch testified on behalf of the plaintiff that he did 
gee the defendant in regard to making e new note and mortgage, 
but denied that he ever stated at any time to the defendent that 
he, the defendant, would not have to pay the note until the property 
was sold. 

The point ie made in support of the judgment that the 
plea of the defendant wae not verified by affidavit and that, 
therefore, the defendant should not be permitted upon the trial 
to deny delivery. It siso appears from the facts in evidence 
that after the exccution of the new note and mortgage, part of 
the property covered by the mortgage was sold by the defendant 
with the consent of the mortgagor and the proceeds applied upon 
interest due on the mortgage and thie is claimed to be a waiver 
of defenéant's position that there wae # conditional delivery 
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a3e 
inasmuch ag the defendunt requested the mortgagor to consent to 
this sele. 

In our opinion, however, the principal point raised is 
whether the facte in evidence indicate a delivery of the note and 
mortgege upen condition, or whether it wae an unconditionel delivery, 
coupled with an arrangement as to payment. The defendent appears 
to have teen mistaken in hie testimony to the effect that he had 
not assumed an obligation sc to the prior note and mortgage. When 
this prior mortgage was introduced in evidence, it clearly appears 
that the defendent had ceeumed its caywent. The real estate, of 
course, was subject to the mortgege, and the plaintiff in the pur- 
Ghase of the property, directly asrumed that obligation. If it 
should develop that the old note end mortgere was released @nd a 
new note end mortgnge given conditionelly, the plaintiff would 
have lost its security anc the defendant would have received the 
sole benefit of the transection. It ia not reasonable to assume 
thet the plaintiff woud have consented to such an agreement. The 
note and mortesge were clear and unequivocal in their terme and the 
burden of proof was upon the defendent to shor otherwise. 

Defendant relies upon the case of Bell v. MeNgmeld, 408 Ill. 
329. In that cage the notes were given ar collateral security 
only, and their complete delivery wae depend:nt upon the condition 
that the maker would fail to pay over money collected by him @s 
representative of the payee. It was there held that evidence 
was admissible for the purpose of showing that the inetrument was 
not to take effect as ea valid obligation until the happening of 
some future contingenoy. The genersl rule is thet parol evidence 
is not permissible to vary the terms of a written instrument, but 
the court in the case cited held that such evidence did not vary 
the terms of the instrument, but wae admissible for the purpose of 
showing the manner of delivery. in the case of Bell v. MeDonald, 
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mo Consideration was received by the maker of the notes at the time 
they were delivered, In the cane at bar there was a consideration 
in that there was an extension of time and » release of the old note 
and mortgage, 

This court in the case of Handley v. Urum, et al, 237 Ill. 
App. 587, had ocossion to consider the question on facts very 
similar to those involved in this proceeding. It appears in that 
case thet notes were given in part payment of certain sheree of 
ateck of the Eagle Bettery gales Corporation and it was stipulated 
between the parties at the tiwe that the note was not to take effect 
until such dividends hed been paid upon the stock as would amount 
to the face value of the note vith interest, in the instant caee, 
sccording to defendant's own terctimony, he wae not to pay eny part 
of the principal or interest until the Nardy-fyan Abstract Company 
procured a deal for the sale of the property sufficient to pay 
defendent's obligation. ‘following the resgoning in the case of 
Hanley v. Drum, we are of the opinion thet thie did not amount to 
@ conditional delivery, wut wee an agreement as to the wanner of 
payment. Tegtmeyer v. Nordlund, 259 111. App. 247; Hinedale State 
Bank v. Lytle, 262 Ill, App. i161. 

A note secured by 4 mortgage is a solem undertaking 
and agreement, and every intendwent should be indulged in favor 
of ite validity. If defencent's contention were correct, the note 
and mortgege sued upon would be incepable of collection in the 
event the payee could not procure a purchaser for the property. 

From the facte in evidence we believe the trial court 
Was warrented in directing the jury to find a verdict in favor of 
the plaintiff, and for thie reason, the judgment of the Cireuit 


Court is affirmed. 
JUDGMENT AFFIRMED, 


HEBEL, P.J.AND FRIEND, J. COMOUR. 
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RUTH KANIEF, ) eohRORAL rod 
(Complainant) Appellee, _ \ . 
Ve GIROUIT COURT 
PAUL WILLIAM KANIEF, 26¢ 1.A. 60 2 i 
(Defendant) Apyeliant. ) COCK COUNTY. | 


Opinion filed June 15, 1932 

MR. JUSTICE WILGON DELIVERED THE OFINION OF THE COURT. 

The compisinent, uth Kanief, filed her petition in 
the Cireuit Court charging that the defendant Paul William Kanief 
was in default in the payment of slimony as previded in the decree 
entered in the Gireuit Court April 21, 1324, end praying that he be 
ruled to ahow enuse why he should not be held in contempt of court 
for failure to comply with the provisions of the decree, 

From the facts it sppears that the original deoree 
found the issues in favor of the complainant in the divorce pro- 
ceeding and the defendant was ordered te pay ®30 a week as alimony 
for the support of the defendant and her teo minor chiidren. The 
decree further provided thet upon the elder of said children reaching 
the age of 18 years, the payments should then be reduced to $15 per 
week, which was to continue until and unless the complainant should 
remarry. The payments appear te have been made up to and ineluding 
August 25, 1930, at which time he was required to pay only the 
sum of $15 a week. No further sum whetsoever hed been paid by the 
defendant up to the time of the filing of the petition on September 
23, 1931, and there appears to have become due the eum of $8256 
The defendant appears to have remarried and his present wife was 
earning between $50 and $57.50 a week at the time of the heering. 
The defendant was paying rent for an apartment ot the Belden- 
Stratford Hotel at the rate of #150 per month and owned a» Suick cer 
. which was purchased in 1927. He was » dentist by profession. Prior 
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to August, 1930, it appears that the defendant had been earning 
approximately $300 per month, tut testified upon the hearing that 
his ineome had gredually decreased end thet his average monthly 
income from August 1950 untii September 1931, had amounted to approx- 
imately $57.50. It alse appears from the evidence that there vas 
a room in the aparteent which wea used es 2 studio by his present 
wife for the purpose of carrying on her business or occupation. 

He did not pay garage bilis for his Buick cer, but parked it on the 
street and the upkeep was not te exceed 50¢ or GO¢ a week. His 
earnings as « dentist appsesr te have beoome greatly decreased, 
although it appeara that he has between €1,000 and (1,200 due on 
outatanding accounts which are good and collectible, 

The enly question involved is one of fact as to whether 
or not, under the circumctancee as shown by the proof, the defendant 
head shown an inability te pay any or sil of the smount cleimed or 
whether the refusal to pay was vecsuse of on unwillingness to comply 
with the decree entered against him. the burden of proof was upon 
the defendant to justify his position. It would have been sufficient 
to have shown that his disobedience had not been willful, but solely 
because of his inability to pay ond this would have been sufficient 
to have required his discharge from the rule. Nevertheless, the 
court hed » right to and probably did consider the fact that no 
payment of any kind whetseever hed been made during a period of over 
one year and no effort was made on the part of the defendant to 
obtain a modification of the decree. 

¥rom the facts, there is nothing which shows any attempt 
on the part of the defendant to in any way conform to the order of 
the Circuit Court during » considerable period of time and there was 


sufficient evidence to justify the chancellor in his opinion that 
this amounted to 2 willful disobedience of the order providing for 
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the payment of alimony. ‘te fully realize the feet thatthere has 
been a substantial change in the financial structure of the world 
and that prices have dsereased ond collections made difficult, but, 
at the same tige, it is to be borne in mind that the first wife 
hag met with the same conditions as the defendant in the ease et 
bar, If the defendant had hed any concern for her welfare it would 
have required but littie effort on his part to have provided some- 
thing, if not ali, of the required payments. Upon an application 
by the defendant to have the decree modified, under the existing 
Circumstances, the court probebly would heve recognized the condition 
of the defendant and tghanged the situation. It may have been thet 
if the cage had been before thie court in the first instance some 
provision might have been wade for future payments, provided the 
defendant evidenced « wiliingnesas to comply with future orders 
without resorting to the extreae penalty, but this was e matter for 
the chsnoellor and we are unable to any that his ruling was such 
as to justify = reversel of the cause. The burden of proof was 
upon the defendant and the petitioner had no means of disputing the 
proof offered. Any payment would have indicated willingness to 
conform to the decree. fleen v. Bloomer, 191 Ill. 416; Sheffner v. 
Shaffner, 191 111. 492. 

The chaneellor had an opportunity of seeing the 
witnesses and observing their demeanor while upon the stand. We 
ao not feel that we should substitute the judguent of this court 
for that of the chancellor. 

For the reasons stated in this opinion, the order of 
the Circuit Court is affirmed. 

ORDER AFFIRMED. 


HEBEL, P.J. AND FRIEND, J. OONCUR. 
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SOUTH PARK COMMISSIONEaS, ApPLAK WROW 
(Plaintiff) Aopeliee, ra 
MUNICIPA.. COURT 
Vo 
HARRY VESTED, OF CHICAGO 
) by £2? r f 
(Defendant) Appellant. ) 2H ¢ | A. BY 4 


Opinion filed June 15, 1932 
Ma. JUSTICE WILSON DELIVERED THE OPINION OF THE COURT. 


The statement of claim filed in this cause charges 
that a certain lamp post belonging to the plaintiff and loeated 
at or near the intersection of the Outer Drive and 24th Street 
in the Jity of Shicsgo was damaged by reason of the negligent 
operation of « motor wehiele driven by an agent or servant of 
the defendant. Uefendant filed an affidavit of merits denying 
that he, or his agent or servant, drove, managed or opereted the 
car at the time of the alleged damage to the lamp post in question, 
and denied that the defendant is indebted to the piaintiff in any 
gum whatsoever. The cause was tried by the court without «a jury 
and the pjaintiff's damages asseased at the sum of ©S1.60 and 
judgment entered against the defendant for that amount. 

The defendant testified that he wes not driving the 
Gar in question at the time of the alleged damage to the lamp post, 
but that the car was being operated by his son tho wes not at 
the time engaged on sony commission or business for the defendent 
but was driving the vehicle for his own plessure ond for no other 
purpose. There is no other evidence in the record concerning this 
particular question. A parent is not liable for the tort of his 
minor child merely because of that relationship, nor is the owner 
of an automobile who permits any person to use it liable beceuse 
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of the negligence of such other person in its usee White ve 
Seite, 342 lll. 266. This rule is too well settled in this state 
to require the citetion of numerous sauthorities. 

There being no testimony in contradiction of the 
facta testified to by the defendant, and there being no attendant 
circumstances tending to prove any other or different fnets, the 
eourt should have directed « verdict for the defendent,. 

For the reasons stated in this opinion, the judgment 
of the Municipsi Court is reversed and the cause ia remanded for 
® new trinl. 

GUDGWERY REVERSED 48D CAUSE REMANDED. 


WEBEL, Po Js AND FRIEND, J. ONCUR, 
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THE PROFLE OF THE STATE OF ILLINOTS; 


Sefendeant in Error, } 


Ve 


JaCk KRAL, 





Plaintiff in Error. 
Opinion filed June 15, 1932 

MR. JUETICE WILSOE delivered the oninion ef the court. 

Jack Krel, the defendant, was arrested September 4, 1931, 
at 2:40 o'clock in the morning} wae tried in the Criminal Court of 
Gook County by the court without « jury: was found guilty under two 
counts of the indictment, convicted and sentenced to one year in the 
House of Correction upon each count, the sentences to run consecutive- 


ly. 
The firet count of the indictment is whet is known as 


Section 1 of the Deadly *Yeapone Act, Cahill's Illinois Revised 

Statutes of 1931, Criminal Cede, paragraph 141, The second count of 

the indictment was & violation of Section 2-4 of the same Act found 
in paragraph 141. 

Officer English, on behalf of The People, testified thet 
he was a member of the Oek Park Police Department and that on Septem- 
ber 4, 1931, he and another officer named Jensen were in a squad car 
when ‘they noticed two men get out of « parked automobile and they 
intercepted them; thet he and the other officer demanded that they 
halt; that the two men ran down « passageway in the rear of certain 
buildings. The officers followed them and found the defendent lying 
on 8 ladder underneath a stairway leading to the second floor of one 
of the buildings; that he, English flaehed his light on the defendant 
and sew the revolver in question lying almost directly under the 
defendant; that the defendant denied owning the gun; that the witnese 
English observed thet the numbers were not on the gun, and that the 
hammer had been filed off. 
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Upon the trial a ballistic expert testified that he 
hed examined the revolver, which was an exhibit in the case, and 
that he found the original serial numberg had been removed, but 
that underneath a panel in the hendle there was un additional number 
placed there by the wanufscturers, 

Defendant contends thet the evidence is not sufficient 
to support the ocunt in the indictment charging him with carrying 
& concealed weapon, on the ground that the weapon was not actually 
upon his person at the time of his arrest and thet it may have been 
placed where found by some other person, 

he ose of The People v. Kiemoth, 322 111. 61, holds 

that if a’firearm is cerried in such @ manner as to give no notice 
of ite presence or in such proximity of the socumed as to be within 
@asy reach, it is eufficient to satisfy the stetute, See also 
Brown v. United States, 30 Fed. (2d) 474, 

The proposition advanced that the weapon may have been 
Placed where it was, underneath the body of the defendant by some 
other person, is highly improbsble, ‘The facts are, in our opinion, 
sufficient to have justified the trial court in finding thet the 
weapon belonged te the defendant and that it must have been upon 
his person just prior to his arrest, The practice of criminels 
of throwing away gune just before arrest, in order to oreate @ 
doubf in the mindsof the court and jury, is too well recognized 
as a regular practice to carry weight with a court, particularly 
under such circumstances as those in the instant care. 

Section 2-4 of the Dendly Weapons act, already referred 
to, provides that &t shall be « criminal offense for any person 
to change, alter, remove or obliterate the name of the maker, 
model, manufacturer's number or other mark of identification on 
any firearm. The same eeotion aleo provides that the possession 
of such a firearm with the number or maker's name obliterated shall 
be prima fecie evidence that the alteration or removal of the 
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maker's name or number wae done by the one in possession of the 
firearm. This section of the etatute is unembiguoue snd wae passed 
by the legislature for the evident purpose of protecting e system 
in foree whereby euch deadly weapone could be traced and identified. 
The possesrion of the deadly weapon in question by the defendant 
created a prima facie case avsinst him unter the Act. The fact 
that there was an additions] number upon the revolver, which was 
diselored by removing # panci in the handle, ia no defense, 

Under the etetute, the fect that the defendant had 
poesession raises 2 presumption thet the removal of the serial 
number was done by him. ‘his was one evid ntly for the purpose 
of removing the evidence of ownership. The fect that there was 
another number on the weepon dover not relieve him of Liability. 
Thie fect was, in #11 probability, unknown to the defendant. The 
power of the legielature to provice sgainst the removel of serial 
numbers, where they sare intended sa « weang of identification, is 
recognized by the Supreme Court of this State in the case of 
The People v. Biliardelio, 317 [1]. 124, Thet case considered 
the question of the obliteretion of the serial numberre upon an 
automobile and recognized the power of the legislature to enact 
laws with reference to the protection of such serial numbers on 
automobiles by providing « penalty in the oase of obliteration or 


removal. 
The trial court found the defendants guilty on both counts 


of the indictment and, for the reasons stated in thie opinion, the 


udgment of the Criminal Court is affirmed, 
' JUOGHUENT AFPFIRWED, 


HEBEL, P.d. AND FRIEWD, J. CONCUR, 
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HBRKAN LEWIS, ALEX WAGHKRBERG and 4°" 
BDRUKD G, ELSKER, Bxecutors of the 





} 
Eetate of S&S. cwick, } 
appellees, 4 
ve, “a 
} 
UNIVERSAL CARLOADING & DISTRIEUTIRG =) 
CORPARY, a Corvoration. : 
: ' O671.A. G04 
} fw \d 6 Lefle UV { 
} 


BR, PRESIDING JUSTICN O'CONNOR 
DELIVERED THe OPINIOS OF THE GOURT, 

R. Swiek brought sult sgainst the Universal Garloading & 
Distributing Company, a corporation, to reeover $790.24, clalming 
damages om seceunt ef the negligence of the defendant in trans. 
porting a certain quantity ef iron wipe fittings from Gt. Leuie te 
Chicage. There wae a trial before the court without a jury ond a 
Finding end Judgment im plaintiff's faver for 3466.96 and the de- 
fenzant appeals, j 

During the pendeney of the ruit an order wae entered sub- 
stituting Leris, Eachenberg ond Elener ap exeeutore of the estate 
er R, “wick. Septexber 22, 1930, a bill of lading was signed by 
the defentant, om a blank ferm of a bill of lading of the dew York 
Central Railresd, which recites that the Aadlroad company reeeived 
at St. Louis, wo., frou A, Wolff Corporation, 12 barrels, 9 kege 
and 9 sacks of iron pipe fittings comaigned to &, Zwiak at Chicage, 


and further recites: "Received *4* at St. Louis, ko., from A. 









Wolff Corp. the property described below, in apparent good order, 
except as noted, (comtents and condition of contents of packages 
unknown, )* 

Apparently the gcoda were shipped by autosoblle truek and 
there is some slight evidence that the truck en route tipped over, 
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thereby caucing some of the barre}s te be broken and eome of the 
bags and sacke to be thrown, so that the irom pipe fittings were 
somewhat mixed up and some dirt got inte them. Within » few days 
after the pipe fittings were reevived at St. Louis they were dee 
livered to plaintifY in Gaicage. Complaint waa made that eome of 
the barrels were broken; that sume of the Pittinge were rusty and 
that dirt had got imate some of the bags or barrels, and a claim was 
made by plaintiff for 4399.26 tur dasages on account of this. 
Afterward plaintiif's claim was increased and upen defendant's ree 
fusai to pay thie ault foliewed. 

There ie samie argwaent in the triere that since the bill 
er lading, which ia in evidesee, atated tiat the goods had been 
reesived in good erdar at St. Louls, and that they were damaged 
when they arrived in Uhivage, plaintiff made « prima Sacte case of 
liability against the defendant. Ye think that this weuld not make 
a gring facis case becuuse the bill of lading recited that the 
goods were received in “agparent good order” except that the "con- 
tents and condition of contents ef packages unknown." Obvicusly 
the defendact in issuing its bili of lading did not knew the cone 
dition of the pipe fittings in tne barrels, kegs and sacks because 
it could not see them; and plaintiif, before he could successfully 
contend that the geoda were in good condition when delivered to the 
oarvier in St. Leuie, would have te show this by other evidence, 
whieh he attempted to do by calling a witnees who testified that he 
had seen the pipe fittings in &t. Louis about ten days before they 
were delivered to the earrier. ie describes the pipe fittings ae 
"“wealiesble iron pipe fittinga;” that they were “tees, elbows, 
street clbows, reducers, a variety of fittings." This witness 
further testified that several days after the goods were received 
by plaintiff in Chicage he saw the pipe fittings at plaintiff's 
place of business; that they had “rusted, ruet had set in, and 
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they were ali mixed up, taey weren't sorted out.” 

Other witnesses called by plaintiff testified in substance 
that the fittings would huve been worta frem 18 to 20 conts s& pound 
if they Had not been damaged and that in the desayved condition they 
were worth from 5 to & cents a pound. 

During the trial of the case the lewrned trial Judge stated 
that it was obvicus that counsel jor eacti side had not properly 
prepared the case. ine court furtuer aiated after practically all 
of the evidence was ia, "Lt is evident iat this is one of the most 
Weird sages i have ever listened to, vague, misty, and that applies 
te bots sides too. i never saw a cane Like thia before in my life, 
mever.* ‘“e think the court #as sntirely justified in these state- 
ments. 

We are unable to couprenend hew iren pipe fittings ceuld 
hevs been waterially dawaged on aecount of tae truck tipping over 
With the result as indicated aveve. the rugt that accumulated on 
the fittings within twe or threes dwys must have been slight and 
the fact that there waa soue dirt mixed with the Sittings and that 
they were wore or leas mixed up would warrant only the allowanee of 
@ very emall sum te coupanisate the plaintiff. There is no evidence 
that the rust was eecasicned by the tipping ef the truck. 

Counsel for the defendant cosplain that the court was prejue 
@iced againet the defendant. We huve exmuined the entire record in 
thie case and are clearly of the opinion that such contention is 
wholly unwarranted. A grent sony frivolous objections were made by 
Counsel for both sides. Instead of letting the witnesses tell their 
Stery eo that the court could get some idea of the facts, there were 
@luost constant objections, most of them being wholly without merit 
and the court was warranted in brushi then ontde.'" an endeavor 


earn its of the controv ° 
a ans of the Municipal court is reversed and the 


i. 
: , aay REVERSED AKD REMAMDED. 
q MeSurely and Watchett, JJ., comour. 
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GRORGE A, KANES, } ra 
Appellee, ) ee 
) APPSAL FROM MUNICIPAL COUR 
vs. } 
) OF CHICAGO, 
THOKAS Kh, DELIGIANLS, ) 
Appe@liant, ) 
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MR. PRESIDING JUSTICE O'CONNOR 
DELIVERED THE OPINTIOS OF THR COURT. 


Plaintiff, the payee of a prowlssery note, caused judgment 
to be entered agalinat the defendant, the waker, Yor the Suge of the 
note, intesst and aticrmey's fees, tetaliing $300.28. Afterward, 
on motion ef the defemiust, the judguent was opened up and he wae 
given leave to defend, 

the defense interposed was that the defendant had paid the 
nete. The defendact alse filed a plea of seteoff claiming $531.25, 
being three paymante wade by im to the plaintiff aggregating $425, 
whieh plaintiff was to turn over to an ineurance company in pay- 
ment ef defendant's prewiune, tut that the plaintiff! failed to doe 
so. The baiance of the set-ori was wade up of interest. 

There was a trial by the court witneut a jury, and a finding 
im favor of the plaintiff that on the day of the confession of judg- 
Bent there was due from tue defendant 9300.28 and a further finding 
againet the defendant on his cet-off, Judgment was entered on the 
finding and the desendant appeals. 

A great deal is eaid in the briefs ond a number of proposi- 
tions of law are made, supported by a number of authorities, ase to 
what is the proper procedure where a judgment by confession has been 
opened up, none of whieh has any bearing on the situation before us 
because the plaintiff introduced the note which made ao pring facie 
@ase, and the defendant later teatified that he signed the note. 

The defendant and a witness testified that on September 9, 1925, 
@efendant paid plaintiff the face of the note in controversy in 
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currency, Put that plaintifY did not have the note but promised 
to send it to him later on. Another witness, called by defend. 
ant, testified that on a later date he heard the defendant ask 
plaintiff why the note had net been returned and the plaintirr 
said he would leek for the note and either return it or send 
him a receipt. Lnintiff denied that he had been paid any our- 
reney by the defexdant fer the note, 

The eccurt found in fover ef the plaintiff on this ftasue 
and without detailing the evidence we are elearly of the oninion 
that the court was warranted in this finding. It is eertain that 
we would not be warranted in overturning the finding of the court, 
who saw and heard the witneuses, on the ground that it was against 
the manifest weight of the evidence, There was aleo conflict in 
the evidence in connection with defendant's set-off. Some of 
the paysents made by the delendent were admitted by plaintif?r and 
the evidenee was to the effect that he had turned this money over 
te the ineurance cowpany., All of the questions for the eourt to 
decide were questions of fact, and we think his finding was 
warranted by the evidence, 

The judgment o1 the Municipai court of Chicago is affirmed, 

JUDGR ERT APYIRRED, 


‘MeSurely and Matchett, 7/., conour. 
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WR. TUBTICK BEBUHELY DALIVERED THE OPINION Of THR COURT, 


Plsintisf breught an action against the defendant to 
xeecover damages fer perecnal injuries claimed te have been 
gueteined by Bia through tha negligenee of the defendant in 
4riving his autevobile aguinnt plsintiir's wagon. ‘here wae a 
jury trial and a verdict and judgment in defendant's fevor and 
plainti?? appeals. 

The record discloser that about seven o'clock on the even- 
ins of Sovember 9, 1930, plaintiff was driving his team and wagon 
north in Haleted etreet, sou dietonece south of Narvey, iliinoie, 
which 4 located seuth of Chicage. At this place Haleted street 
rune through the country and there vere no street lights. The road- 
way wae conerete und tacre were four lanes lor traffic, two for 
southbound and two for northbound traffic. Plaintirr was a farmer 
sbout 55 yeare o14, and om the dey before the accident had been 
plowing for another farmer near Jeecher, Lilinois, whieh le some 
sixteen miles souta of flomewood, waere plaintiff lived. Plaintiff 
Lefthis plow at the farm near Boscher and the neat morning, Sunday, 
he hitehed his teax to the wagon apd drove out to get his plow. 
He put the piow in the wagon with tae handles turned toward the 
Year and abtuched a lantern to the round between the plow 
handles, Setween one ani tvo o'cloek in the afternoon he started 
home, driving north on Maleted street, and at tae time of the 


accident he was about four milee south of darvey. He was driving 
his team and wagon straddling the pavement between the tvo north- 


bound traffie lanes, 
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The defendant wae driving a six-cylinder Durant automebile 
going about 25 miles an hour and traveling in the east lane of 
Haleted street. “ie brother wae riding with him. ‘hey testiried 
that they were looking aiiead but did net see the farm wagon until 
Just before the collision; that when defendant saw the wagon he 
turned to the right in an attempt te aveld a collision but wae un- 
able to do so. The west side of ithe automobile struck the cast part 
ef the wagon, smashing it, throwing plaintiff forward, and the 
horses became frightened and ran away with part of the wagon hitehed 
te them. The evidence ia further to the etreet that defendant and 
his brother got out of the autexebile to see if plainfiff was in- 
jured and the plaintiff endeavored to evertake his horsee; that 
later the defendant and his brother dreve north toward “arvey in- 
tending to go to the police station at that town to report the ac- 
cident, defendant being acquainted with a Harvey policeman; that 
when they were about two blocks from the police station, which was 
some four miles from the place of the accident, they were estopped 
by two policemen who had followed then in an autooobile north in 
Halsted from the pluce of the accident, and went back with the two 
policemen to the place of ths accident and looked over the situa- 
tion and were then taken to the police station. Plaintiff recovered 
his horses. tis nephew came to the scene of the accident in search 
of him and took him te the hospital. 

The evidence is uncertain as te whether the lantern on the 
plow was lighted at the tine of the accident. Plaintiff testiried 
that he tied “the red light, the red lantern” to the plow at the 
baek of the wagon. “Y. And did you have any other lights on your 
Wagon? A. Yes, I head wa flash light." He testified that ten 
or fifteen minutes after the accident, after he got his horses, he 
Went back to the wagon which was smashed, and the lantern was still 
on the plow and was lighted. Objection to this question and answer 
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Was made by counsel fer the defendant on the Ground that the anewer 
tended to show the condition of the lantern about a half hour after 
the sccident, Gvojection was overruled. On plaintiff's redirect 
exanination he was asked by counsel: “When did you light the 
isntern?" Cbjectionsto this question were sustained as being bad 
in form. Plaintiif was then asked: "ho lit the lantern?” and 
answered, “I did." Objection was made and the court said, "I think 
the pisee and time ought to be before or after; *«* the question 
ie not proper in form.” ‘there waa other teatineny on thie ques- 
tion to the effeet that some tiwe after tae accident when some of 
the devris had been removed to the weut gide of the pavement, 

the lantern wae on the west side ef the pavement and was Lit at 
that time. Defendant and hie brother testified that they saw no 
lantern on the wagon pricr te or at the time of the accident; that 
their eyesight was good. The evidence is further to the effeet 
that plaintiff Left Seacher te return to nis home with the plow 

en the wagon between one and two o'cleek in the arternoon, and he 
testified he 414 not get out of bis wagen from the time he left 
Beecher until the accident; that se had traveled about ten miles 
and it was then dark. 

Plaintiff contends that the verdict and Judgwent are against 
the manifest weight of the evidence and that there was no evidence 
tending to show that plaintiff was gudity of contributory negli- 
gence. We think both of these questions were for the jury. And 
upon a careful exanination and gouneideration ef all the evidence 
in the record we are unabl« to say that the finding, in favor of 

I the defendant, ie manifestly against the weight of the evidence, 

The evidence ie to the «ffeot that plaintiff wae driving hie temm 
partly on each of the two northbound traffic lanes, There is some 
doubt as to whether the lantern was lighted at the time, It would 


be strange if slaintiff nad Lit the lantern when he left Beecher, 
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shortly after one o'clock in the afterneon, and hie testineny 
might indicate that he did rot do eo alter that time, Moreover, 
the uncontradicted evidence in that the defendant was driving hie 
automobile in the east Lanse, the proper place, end at a reanonable 
rate of speed, about twenty-five oiles an hour; that he had his 
bright headlights on and could see for a diotanee of from between 
one-half bliesk te a bleex; that fust befere the accident the 
driver of a southbound automobile had tuxned dewn his bright 
lights and defendant did likewise, as the law required; that im- 
mediately thereafter the aceident cecurred. The statute (see. 40, 
chap. 9Sm., p. 193%, Cahill‘'s 1931 etatutes) providing that a per- 
eon operating a moter veniole shall, on overtaking a tem of 
horses, pass on the left aide, dees not avply Bere because the de- 
Tendant was not endeavering to pass the team snd wagon; he did not 
see them until « moment berore the collision, when he endeavored te 
aveid striking the wagon by turning te the right, which appears 
to have been the only normal thing he could do considering the 
facet that the wagon on traveling partly on the two northbound 
traffic lunes. ¢ think the question whether olaintiff or de- 
fendant, or either of them, wan sulity of negligence was a proper 
one for the jury and we are unable to aay that the jury's finding 
is against the manifest weight of the evidence. 

Complaint is also made that the court gave erroneous ine 
structions at the reguest of defendant. The inetruotions complained 
of are numbered 6, 9, 10 and 16. 

By instruction 6 the jury was told that one of the de- 
Tenses relied upon was that of “contributory negligence," and these 
Words were then defined; and it further steted that if the jury 
believed the plaintiff failed to exercise ordinary care for his own 
safety, which proximately contributed to bring about the accident, 
the verdict shoul4 be for the defendant, and the word "proximately" 
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was also defined, It iu said thie instruction was bad because 
there was no evidence of any contributory negligenee on the part 
or plaintifT; and further, that it did not apply te the count of 
the declaration which charged wilful and wanton cenduect on the 
part of the defendant. “nat ve have said dispeses of the first 
objection, and we think it alsc appesare that the evidenee was ene 
tirely insufficient te shew any eilful or wanton comduet of the 


defendant, 





ug, 292 Lli. 472. In that 
ense it was said that whet degree of negligence the law considered 
equal te 2 “wilful or wanton act ie as hard to define as negligence 
itself;" that ae @ general proposition the question of negligence 
or contributery negligence ie ome of fact Sor the jury. But there 
are cases «here such questions beceme questions of Law for the 
court, Ke ae, 283 1li. 640, and Louthan 


v. Gity Fy., 19% tll. Ap». 323. In the instant case we think it 





clear thet the conduct ef the defendant in driving his suterobile, 
as @iselosed by the evidence, did not tend to show such a gross 
want of care as indicated a wilful disregard of consequences to 
others. In these elreunstances, we think the inetruction, rhieh 
in effect eliminated the wilful and wanton charge in the declara- 
tion, Was proper. 

hat ve have said in regard to instruction 4o. 6 is in 
substance applicable te instruetion io. 9. 

Instruction No. 10 told the jury thet by the words, “ordi- 
nary care an’ caution,” when used in the instructions with respect 
to the duty of plaintiff, meant that degree of care and caution 
which “a person of ordinury prudence of the same age, intelligence, 
experience, capacity and ability to underetend and comprehend dan- 
gere ao the plaintiff, would have exercised under the same or simi- 
lar circumstances." The objection to tiie instruction is that it 
ie proper to give such instruction only in a minor's case. Ye 


think this contention is sound, but we are unable to see how such 
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an instruction could Have prejudicially alfected plaintiff, a man 
fifty-five yeare of age, who would be held to be guilty ef negli- 
gence where a miner might not be found guilty of negligence. The 
instruction was more favarable to the plaintifY than the law war- 
ranted, 

instruction Se, 16 1g as follows: "If you believe from 
the evidence that due caré on the part of the plaintiff required 
him to have at least one lighted lamp which shall be so situated 
as to throw a red light visible in tle reverse direction from which 
he wae going, ad you believe that the evidence discloses that he 
aid fail to exhibit said light the failure of the plaintiff to ex- 
hibit sueh a light caused or proximately contributed to the hap- 
pening of the accident, wid that the defendant eon or berere the 
happening of the aceident did 21) he could in the exercise of or- 
dinary care and caution te avoid striking the vehicle of the 
Plaintiff, ae soon as it became apparent to the defendant that the 
said vehicle wag in a place of danger, then your verdict should be 
for the defendant." The objection te this inatruction, as atated 
by plaintiff's counsel, is that "It has never been held to be neg-~ 
ligence per se to drive a vehicle with a tall light umlighted. 
265 111. App. 325." We think 





this statement is in accordance with the law. If plaintiff had 
lighted his lantern and the Lantern was in good condition but for 
some unknown reason suddenly went out shortly before the accident, 
Plaintiff would not be guilty of negligence in failing to have the 
lantern 1it, but if the failure of the Lantern to be lit proxi- 
mately contributed to bring about the collision, this might relieve 
the defendant from liability in the absenee of any wanton conduct 
on his part. ‘The injuries would be the result of a pure accident, 
But the main complaint wade against this inatruction ie that the 


jury was told that if the defendant “on or before the happening of 
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the aecident* did all that he could de to prevent the collision as 
soon as it becane apparent to him that the wagon wae in a place of 
danger, then their verdict should be for the defendant, It is said 
that this limited the tine within whieh the defendant should be in 
the exercise of due care to the moment before it became apparent te 
the defendant that there was to be a cgoliielen, and that under the 
lew defendant wae required tc be in the exereise of due care prior 
te and at the time of the collision. We think the contention is 
sound, Hoviteky v. Anickerbocker Loe Uo., 276 Ill, 102, This obe 
jection to the instruction seems to be conceded by counsel for dee 
fendant te be well founded, but they say that under the instruction 
the defendant was entitled te a verdict without showing that he was 
in the exercise of ordinary care at and before the time of the ae- 
cident, the contention being that defendant was entitled to e vere 
diet in hie faver it the jury believed from the evidence that plain- 
tiff was not in the exercine of due care for his own salety because 
he did not have a lighted lnwp as required by lew, provided they 
further believed that such failure orexinately contrbbuted to the 
accident and that the additional requirenent that it muet aleo appear 
from the evidence that the defendant was in the exercise of due care 
aS soon as it became apparent to him that there wae to be a col- 
lision, added another ground that the law did not require, before 
the verdict should be tor the defendant. 

At the time of the accident the plaintiff was required to 
carry 8 red light which would shew frou the rear of hie wagon. 
Seo. 164, chap. 121, p. 2459, Cahiill's 1931 Statutes. If the jury 
believed he did not have euch m light, plaintilf would be violating 
the statute and prima facie this vould show he wan guilty of negli- 
gence, and if the jury believed the failure of plaintiff to have 
such lamp proximately contributed to the aceident, we hold plaintirf 


could not recover, since there was no evidence of wanton and wilful 
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conduct om the part of the defendant, While the inatruction is 
erroneous, we think it was not prejudicial to piaiatirr. 
Tre judgment of the Sunertor court ef Uook sounty is 


affirmed, 
ABE ITREED. 


O'Connor, P. J., and Matehkett, J., eoneur. 
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Appellants. 


BR, JUSTICE KeSURELY DELIVERED THE OPIRIGN OF THE COURT, 


Plaintiff while a passenger on one of defendante' street 
cars was injured through a collision with a truck. Upon bringing 
suit for damages he had a verdict against the defendants for 
$20,600. They appeal from the judgment. 

The accident happened on the morning of November 6, 1928, 
at the intersection of Grand avenue, whieh runs eastward, and 
Paulina street, which ruse northward, in Chieage. The street car 
was going eastward on Grand avenue and plaintiff wae riding upon 
the rear step on the right hand side. While the car wae crossing 
Paulina a truck coming northward on Pavlina threatened to collide 
with the etreet ear at the intersection, and in order to avoid 
this the driver turned his truck eastward inte Grand avenue along- 
side the street car; its rear wheels struck the curb on Paulina, 
stopoing it; its front bumper did mot elear the rear step of the 
passing car on which plaintiff wae standing but struck plaintiff's 
legs, causing severe injuries, 

The question presented ie whether, as plaintiff argues, 
both the motorman of the street car and the driver of the truck 
were guilty of negligence causing the accident, or, as claimed by 
defendants, the negligence was solely that of the driver of the 
truck. Defendants also contend that plaintiff wae guilty of 
contributory negligence in riding upon the rear step. 

The street car in question is the ordinary car, about 49 


feet long, with a vestibule platform at either ond; the right hand 
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Fear door was open with the step,upon which plaintiff was standing, 
down. ‘the car had stopped abcut 170 feat west of the west build- 
ing line of Faulina street; it then proceeded enstward to cross 
Paulina, at which street cars do not atop to receive or discharge 
passengers, ‘The truek involved in the collision was a two and a 
half ton General Xotors truck about 18 feet in length, owned and 
operated by a ’r. Croweock of South Bend, indians, whe was engaged 
in the trucking business with a terminal in Chicago. 

On the day of the aceident a truck driver, Oden Wolf, em- 
ployed by #r. Groweock, drove a White truck from South Bend to the 
General Ketere service station on Pershing Road in Chicago with a 
lead of box motores weighing approximately five and a half tons; at 
the service station this loud was transferred from the White truck 
to thé suailer truck in question, and Yelf started with this load 
for Evanston. It seema to be eonceded that this truck was greatly 
overloaded, Wolf said it was “almest doubly overloaded.” Also 
there is no substantial denial that the brakes were out of order. 
A police officer who interviewed Wolf alter the accident testified 
that Wolf said that he had a very heavy load “and that he knew the 
braken would not hold it.* 

The truck was going north on Paulina near the right hand 
side of the street. Wolf says that when the front end of his truck 
was at the south building line of Grand avenue he saw the street 
car for the first time, and that ite fromt end was around 70 or 75 
feet west of Paulina street; that he thought the street car was 
moving a little faster than five miles on hour while his truek was 
going 18 or 20 miles an hour, If this was s correct statement of 
the facts, it is apparent that if Yolf had continued northward 
he would have had ample time to eroes Grand avenue without incur- 
Ting any danger of being struck by the eastbound car, Much more 
Teasonable was the testimony of Walter Svee, an experienced 


driver, who was at the same time driving a truck north on Paulina 
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street towards Grand avenue alongside of Yolf'e truck; he was a 
Little ahead of Wolf's truck, but when about 100 feet south of 
Grand avenue Wolf's truek passed his on the right going about 20 
or 22 miles an hour; «hen Svee was about 110 fest seuth of Grand 
avenue he saw the street car going eagtward on Grand avenue aerose 
Paulina; Wolf's truek kept going right on after 1t passed Svee's 
truck without alowing speed, but when Li got to Grand avenue made 
& turn with the front end of this truck to the east in Grand avenue 
and the hind wheels hit up sagainet the eurbstone on Paulina, which 
etepped the truck with « sudden jar, making «a loud erash. Svee 
says thet the street car had gotten by Paulina before he, Svee, 
ect te Grand avenue; that the gong om the street car was sounded 
@ll the time while it was Grossing Faulina, 

Other witnesses gave tastisony to the effeet that the front 
or east end of the etrest car was well over the east crosswalk of 
Paulina when the truck turned eastward, One witness testified that 
the front end of the truck got to the street ear track alaost at 


the sane time that the rear of the street car passed that point, 
Another witnesea says the street car was partly past Paulina as the 


truck turned east on Grand, another witness who was driving his 
autemebile east on Grand following the atreet car, testified that 
when the truck was stopped it was mot ever an ineh and @ helf from 
the riser or “kick plate" of the rear step of the street car; that 
the front of the street car nesrest to the truck at any time was 
nearly the entire length of the street car from the truek, and that 
the car had passed the truck before it (the truck) “got up to it." 
A paseenger on the rear ond of this etreet car testified that the 


bumper of the truck hit the street car from the side; that when he 
first saw the truck it was about five or six feet away from the 


street car and that at this time about twothirds of the length of 
the street car was past the truck. 
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The motorman testified that as he cane towards Pauline 
etreet he saw the twe trucks (evidently those driven by Svee and 
Wolf respectively) coming north on Paulina about 125 feet away from 
Grand avenue; that he rang the bell as he crossed the street; that 
he judged the approaching trucks were going ahout rifteen miles an 
hour; that they seemed to be coming "side by side;" that the last 
time he saw them he judged they were somewhere about 110 feet south 
of Grand avenue; that the first he knew of an accident was when he 
reeeived the emergency bell; that at this time the front of his 
car was about 78 fect enst of Faulina street, 

We are of the opinion, after considering the various con- 
flicting bits of testimony, that the decided preponderance of the 
evidence shows that the sole cause of the accident was the over- 
weighted truck of Wolf, going at a good rate of speed, with brakes 
so out of order that he was umable to control it so that the street 
esr might pass without a collision. 

Counsel in his brief concedes that Wolf was negligent and 
it is in evidence that a suit has been brought on behalf ef plain- 
tiff againet Er, Groweock, the owner of the truck, to recover dame 
ages growing out of thie secident. But it ie argued that the 
motorman was aleo negligent in failing te keep a proper lookout 
for vehicles at the street intersection in order to avoid a col- 
lision, and therefore he was neyligent in failing to de all within 
the range of human vigilance and foresight to avoid an accident. 
Undoubtedly this degree of care is required in motormen of vehicles 
carrying passengers for hire, But a sotorman is not required te be 
on guard against the unexpected or against circumstances of which 
in the exercise of the higheet degree of care, he c uld not know. 
The motorman in question had no means of knowing and could not 
have known that the truck driven by Wolf was carrying a weight of 
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nearly twice as much as it was designed to carry, nor that the 
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truck was operated with brakes eo defective tiat they would not 
hold. He was not required te stop his car in anticipation that 
an overloaded truck with defective brakes could not be eontrolled 
as it approached the strest intersection. 

Defendant argues that plaintiff was guilty of contributory 
negligence in riding upon the rear stop. the street car and rear 
platform were crowded. Plaintiff teetified that the crowd en the 
rear platform was pushing and shoving and he found it necessary to 
ge onte the step so he eouid held onte the grab-iron on the side 
of the car. Under such circumstances, whether riding on the atep 
is contributory negligence ia « question of fact to be determined 
by the jury. 
Petersen v. 8. A, & 3.2. o., B58 LLL. 403; h_ v, Chie c 
By. Co,, 243 {12. 114. 


Defendunte argue that frem his position of danger plaintiff 





222 Ill. 364; 


Was obligated to use hie powers of observation an’ should have 
given attention to his surroundings, because to aveid danger under 
such circumstances greater precautions were necessary than would be 
required were he ovcupying a seat in comparative safety; that plain- 
tiff should Rave seen the danger of the approaching truck in time to 
have permitted hin to atep up on the platform und thus avoid being 
struck. Plaintiff says that he was facing outward as he stood on 
the step, not locking at anything in particular; that he vaguely 
Fenewbers seeing a truck about 10 or 12 feet away, but saw it posl- 
tively when 4t was about three feet away, and it was only a “split 
second” thereafter when he was atruck. 
There is force in this point, but we are not disposed to 
hold that under all the circumstances presented the jury was mani- 
+ featly wrong in finding that plaintiif was not guilty of contributory 
 megligence, 
However, the conduct of the plaintis?r and hie failure to see 







the truck in time to avoid being struck, is a very potent reason for 
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exonerating the motorman from the charge of negligence. If the 
plaintiff, whe had am unobstructed view of the truck, was not 
guilty of negligence in failing to observe it, how then could it 

be said that the motorman, at the other end of the ear, atanding in 
an inclosed vestibule with the front end of the car advancing across 
the east crosewnalk, was gulity of negligence in falling te pee the 
truck #0 as to avoid the acetdent, 

Two instructions given on beholf of the plaintiff are 
eriticised; the first (He. 8) is ae follows: 

"If you valieve frou the evitence that any witness in this 
ease hae Knowingly and wilfully aworn fale@ly on this trial to any 
matter material to the issues in this ease, then you are at lib- 
erty to disregard the antire toeticeny of sueh witness, except in 
eo far as it has been corroborated by other oredible evidenee or 
by facts end circumstances appearing in evidence.” 

The eriticiam is diregted agsinat the words ‘or by facts 
and circumstances appearing im evidence.” Famte and circumstances 
“appearing in evidence” include all facts and eireumstances, however 
unbelievable. The instruction might preperly read, "facts and cir- 
Gumstances proved on the trial," or, “eradible facta and elreume 
Stances appearing in evidence." very statement by every witness 
appears in evidence, whether oredible or ineredible. We think the 
instruction improper in tuin reapeet. Peonle v. Purgley, 302 Ill. 62, 

Plaintiff's given instruction Ke. 9 reads: 

“While the law dees not make a common carrier an insurer 
of the safety of ite passengers, that fact does not in the slightest 
degrees relieve such carrier of its legal duty to exercise the high- 
@et degree of care for the satety of its passengers, having in view 
the character and mode of conveyance and consistent with the prae- 
tical operation of the vehicle." 

A carrier is not an inevrer of the safety of the passenger, 


and this is @ limitation on the rule ef highest degree of care. By 






| the use of the words in the instruction, “in the slightest degree,” 
the jury would be encouraged to exten’ the rule requiring the 
highest degree of care beyond the lisitation of the non-insurer rule, 


The words criticised tend to negative the nonm-ineurer rule. This 
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inetruction is improper and should not have been given. 

There have been two triale in this case. in beth the vere 
dicts were for the piaintifr, and it ie argued taat this should 
cause the reviewing court to be reluetant to reverse, citing 
Blaekhurst v. James, 304 lll. 536, In that case, however, there 
were two verdicts with two Judges approving. In the instant case 
the verdict in the fireat trial was set aside, sc that it comes to 
this sourt as usom the fireat review. 

After considering the entire record, we are of the opinion 
that the verdict finding the defecdants guilty is manifestly 
against the weight of the evidence; that the cireumatances clearly 
exonerate the motorman of defendants! car from the charge of 
negligence. ‘The judgment ies therefore reversed and the cause 
remanded, 

REVERSED AND REMANDED, 


O'Connor, P, J., and Matchett, J., comeur. 
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CHAS. LEVY CIACULATING COMPARY, 
a Corporation, 


e x ‘ 
Fi *e 
f Ff 
# rie 
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3: 3 C 
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} 
) 
Appellant, ) 
)° APPEAL FROM MUNICIPAY COURT 
v9, ) 
) GF CHICAGO, 
CENTRAL DISTRIBUTING COMPAKY, ) 
a Corperation, ) 267 | x 
Appell wea, } , dofhe © 0) 5 


WR. PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION GF THE COURT, 


Hovember 12, 1931, the above aiiitied cause having come on 
in regular course for trial, the defendant being absent and not 
Peprevented, plaintiff had a judgment for $267. Subsequently, on 
January 15, 1932, defendant made a motion te vacate same under 
section 21 of the Municipal Court act, which motion was allowed 
and the judgment vacated, Plaintiff appeals from thie order, 

the reeord shows that suit was commenced May 1, 1931, and 
defendant was duly served and appesred by counsel and riled an 
affidavit of merite. July 17th defendant's attorneys withdrew and 
the affidavit of merits wae stricken. Subsequently a rule was 
entered on defendant te file an affidavit of merits which was done 
on September 4, 1951, by another attorney. As we have said, the 
case was reached for trinl November 12, 1931, and judyment for 
plaintiff was entered. 

In hia affidavit in support of defendant's petition to 
have the judgment vacated the attorney for defendant states that 
on September 3rd when he filed defendant's affidavit of merits, he 
went to the Clork’s office and exauined the half sheet and record 
and that on this date the cause was not on the eall in any court; 
that the next he knew of the matter was in the following January, 
when he was notified by defendant that it had been served with an 
execution. 

It is stated by counsel for plaintiff that in the daily 


_ Municipal Court Record for September 8, 1951, there was an 
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announcenent that mo calendar would be printed for the mon-jury 
cases, and that fourth clase cases would be heard in certain rooms 
in the City Halil; again, on September 14th the same publication 
reported that these cases would be called in room 905 and that, 
"beginning Bonday, September 14th, sll cases where no response is 
made by the defendant and a plaintiff only appeard, judgment will 
be entered. Wateh the call.” And in the same publication was 
motice ef the trial of fourth clase non-jury cases in room 906 
City Hall by Judge Bliiott, at 9:30 a. m., and the above entitled 
case with ite Kunicipal ceurt number was in the list of cases to 
be called cn that day. 

We think that the failure of defendant te be represented 
when its case Was called for trial was due to the failure of the 
attorney to keep track of the court calle. As was said in Ghurek 
y. Kuss, et al., 225 111. Apo. 346, "There is nothing in this state 
of facts which would excuse counsel fer net reading the published 
Calls as they vere announced, or otherwise ascertaining the state 
thereof. *** It would appeur, therefore, thet his failure to ap- 
pear at the time the case woes called for trial was due to his own 
lack of diligence and not to any mistake of fact.” 

The original half sheet has been certified to this court 
and it confirms the above recital of facte. We hold that the 
petition of defendant 414 not set up sufficient facts to gustify 
Vacating the judgment, and, therefore, the order of January 15, 
1932, is hereby reversed. 

REVERSED, 


Matchett and O'Connor, J3., concur. 













ctut-uee aid tt bedaing of biver whasico on ‘tad ae sane 5 
a20or Siestes al bises, od bigew vegan texto APO? sastd bne poset 
neizestidug saws Omt MIRL todeedqed ao ,ntwge fal ako adh ma 
_ctasit dua 802 meen at: Rotten of hSvow ‘semen dmedd todd. nodxed 
7 “ad guitoqne: o@ oteMw eoens Ele , 2001 wsedestoe® , yabaod gaknalged® 
iLivw tewoagbhet ,beenqge elas Thivmiaig «2 how Suede ted oct yd sbam 
saw seisscliduq enme end ob faa * ,iieo ont iota® .beredme od 
Fe ; 30% uoet of seaao ¢xuh-ned seals diuaot te leixt sd? Ye eolten 
Bets “edd Lane vei ods on vol oh vbse fe ,sielbiia saber w Link <a#i9 
aa sare te sett ons at anw redaues woo Seige enasth eh sihw eane ea 
ee , eh ducit a mo bec na ee 
Sermastae od et rambse tes to orwite? and fast sakes ov pein 
ods to pw lia’ eas of euh awe fabxs <a? be Liseonew ones. a ‘ae 
ae as bias one sh .eLiao Piwoe edd te dewse anos 03 a oi : 
oiats abd’ wed gatsinen sk oveaii" ohe sod fit one vt 22 8030 a 
Aecidiaua © om gates von net fonawoa oavoxs btuow iolow « oat te 


MED hs F » “rate AS 
it pueons na lwinsds o to sbeonuoane ote vous as 


-oa r etsitat etx ‘tant eretomeds torags bivow i “eo “Nodiens 
a0 eke of au aew inlet tet Deilas eaw oeay oat ous ‘ould ie lo 
« dou te riage ta eas os dos bw own ttte Ye daas 

ttw00 Pye oe bef itzes sand endl tonsa “thas fantg ise ost ee 
oud dadd bios o® Segal te Led ioes eveds add emntnaoe 1 11 hn 
Cisent ot adost taoloitine qu ies ton bib Jushaoted te mods 


ath crsuaat bee Iwhbte ont vonereredd die . foaaamyhan “ott ps 




















“fh i rh 
bootares x efemod val seGL 
AUBARYER mitre 
aan io tase penn 
Say BA q : a . tea ™ oil 4 ‘ 
- supe ad stoned ‘baa ota. 
6 } an Mtoe % aa at) | 
nt a3 ytian ue ne -# ) SR thee ae Perr oe haa “" ee ae ae wt - 


a 6 
-_ yy owe eh; 


Pa” vi 
ao a 
34266 f 


SETH SEIDERS, i 
Appellee, 
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APPEAL FROK MUKICIPAL COUK 
vs, 
) OF CHICAGO, 
CHARLES ¥, HENRY, 
Appellant. ~ 
OL 


Fy f > 


ER, JUSTICE BATCHETT DELIVERED THR OPINION OF THE COURT. 


a, 


Thies case received consideration upon a former hearing. 
Seidere v. Henry, 259 111. App. 427. Henry appeals from a judgment 
in faver of Seiders in the gum of $23,894.72 m.tered upon the find- 
ing of the court. ‘the controversy arose out of a transaction in 
which it was supposed Geiders ugreed to buy and Henry to sell for a 
price of $84,006 a bungalow located on the roof of a co-operative 
apartment building at 201 Sast Delaware place in the city of Chi- 
cago. A payment of 56000 waa made by Nenry on February 5, 1927, 
and on February 15, 1927, another payment of $15,000, and on that 
date a writing with referesce to the transaction was executed, 
Plaintiff sues for the return of the money paid by him and in his 
amended etatement of claim demands judgwent “for said sum of 
$26,000 with intereat thereon from Mareh 15, 1927; for the further 
sum of $1500, being money expended by plaintiff for carpets for 
said bungalow, and the further sum of $150 representing charges 
incurred by plaintiff in moving his furniture to and from said 
bungalow, making the total sum due the plaintiff from defendant, 
exclusive of interest, $22,900, for which sum the plaintiff aske 
Judgment against the defeniant, Charles F. Henry.” 

Plaintiff's onse seems to have been brought upon the theory 
that there was a valid contract between the parties; that defendant 
had breached material terms of it, and that plaintiff was therefore 
entitled te recover the money paid in damages. Defendant contended 
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that plaintiff, not he, was guilty of the breach, and on that 
theory denied the right of plaintiff te recover. Thks court 
upon sn examination of the record was of the opinion and found 
that plaintiff breached material terme of the contract and that 
he was not entitled te recover fer that reason. The judgment of 
the trial courtin hie favor was therefore reversed with a finding 
of facts and judgment in this court in favor of defendant. A 
certiorari wae allowed by the Supreme court, and the judgment of 
thie court was reversed, the Supreme court holding ( Selders vy. 
Henry, 347 111. 467); 

"A review of the record fails te diselese any such com- 
pliance by Henry with all the termes of the contract as was es- 
sential to declare a forfeiture in his favor against Seiders." 

The Supreme eourt alan estates: 

"The contract by ite indefinite terms required further 
agreenents between the parties berore it beeame of binding force 
upon either, and their eubsequent efforts in thie direction failed, 
Under these circumstances the judgment of the Municipal court of 
Chicage for the return of the $20,000 paid by Seiders was warranted 
by the evidence." 

That court therefore directed: 

“The judement of the Appellate court reversing the judgment 
of the Kunicipal court is reversed and the cause ie remanded to the 
Appellate court for the VYirst District, with directions to affirm 
the judgment of the Municipal court respecting the return of the 
$20,000 ta Seiders by Henry, and with further direetiona to de- 
termine whet damages, if any, should be allowed to Seiders because 
ef Henry's breach of the contract. ‘The trial court assessed the 
sum of $3894.72 as a separate item of damages againet Henry, and 
the Appellate court made no finding of facts with reference to such 
damages. The determination of the correct amount of damages due, 
if any, is a fact to be ascertained on a review of the evidence in 
that regard by the Appeliute court.” 

Pursuant to that direction we have exained the record with 
Teforence to the separate item of damages, The record and the 
briefs of the parties fail to disclose the basis upon whieh this 
item of $3894.72 wae cowputed. The amended statement of claim 
dewands interest uvon the eum of $20,000 from Mareh 15, 1927, and 
We presume that such interest was allowed and included in thie item, 


but we find no evidence in the record directed to thet issue, nor 
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is the subjeet mentioned in the briefs, In the absence of an ex- 
press agreenent, interest at common law is not reeoverable. It is 
generaliy recoverable only when authorized by the statute. Sammig 
Me Clark, 13 111. 544; Fowler v. Harts, 149 111. 592; The People v, 

A Ingur Gg., 343 Ill. 336. Section 2 of the 
Interest act (Smith-Hurd's Ill, Kev. Stats. 1931, chap. 74, p. 
1754) directs th what case interest may be recovered. We presume 
the allowance of interest waa made in the trial on the theory that 
the writing executed on February 15th was “ether instrument of 
writing,” as described in that statute. The Supreme court, hovever, 
holds: “The contract by ite indefinite terme required further 
agreements between the parties before it became of binding force 
upon either, and their subsequent efforts in this direetion failed." 
We assume that interest cannot be allewed under a writing which has 
been held not to have binding foree upon either of the parties. 
This item so far as it is based on a elaimw tor interest must 
therefore be disallewed. 

A second item of damages elaimed appeare to have been the 
depreciation ef carpets which plaintiff purchased for use in the 
Dungalow and which were afterwards removed, The brief of defendant 
states that the court allowed $1041.93 on trie claim. The evidence 
@iscloses that Mr, Williams, the agent of defendant, delivered a 
key of the bungalow to plaintiff and that plaintiff on Mareh 3, 
1927, purchased carpets for this bungalow with the knowledge of 
Williams; that Williams, in facet, had introduced plaintiff to the 
dealer and through his intervention secured for plaintiff a whole- 
sale price for the carpets. Plaintiff paid $1934.27 for the carpete 
and the further sum of $179.37 for padding to be used in connection 
with the same, The carnets were laid, but after the disagreement 
between the parties arose plaintiff took the carpets up and atored 
them. All of the carpets appear to have been ultimately used either 
by plaintiff hiseself or by the Rancho Kea Company, a corvoration, ir 
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which plaintiff, hie wife, ond a ir. Hurd were the stockholders and 
of which plainti??’ was president, kre. Seiders vice-president, and 

Mr. Hurd, secretary and treasurer, There was testimony for plains 

titf tending to shew that the depreciation in the value of the car- 
pet was about 50% of the cost price. 

Defendant argues that in attempting to move into the bunga- 
lew and laying earpets in it plaintiff assumed the riek, and that 
he is not entitled to recover fer any such expense, and defendant 
cites cases Acolding tiat a mere contract for the sale of real 
estate does not authorize the entry by the purchaser. Chappell vy, 
Meknight, 108 111. 570; Coleman v. Connolly, 159 1ll. App. 333. If 
@ valid contract existed between the parties it would seem that 
plaintiff had a right io reilance thereon to put the carpets in the 
bungalow and that defendant would thereafter be liable for any 
damages occasioned by a breach ef that contract by him. If, however, 
there was no valic contract between the parties it would appear 
that plaintiff in buying and placing these carpets acted on his own 
responsibility and assumed the risk. Ae we interpret the opinion 
of the Supreme court it holds that there was no binding contract 
between the parties, and it would therefore seem that this item of 
damage should sleo be disallowed, The claim for damages Tor the 


moving and transportation of furniture would be controlled by the 
same rule, 


Following the mandate of the Supreme court we therefore find 
as a matter of law that plaintiff is entitled to recover in this case 
the sum of $20,000, and if within ten days from thie date plaintiff 
will rewit from the amount of the judyment the sum of $3894.72, the 
Judgment will be affirmed; otherwise it will be reversed and the 
cause remanded. 

AFVIRMED UPON REMITTITUR; OTHERWISE 
REVERSED AND REMANDED. 


O'Conner, P. z., diasantes. 
MecSurely, J., concurs. 
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JACCE BLOOK, 
Appellee, (Plaintiff) 





v8. 


PHILIP SCHYARTZ, 
Defendant. 


po FROM dona’ 


On Appeal of JOHN SCHWARTZ, 
(Intervening Petitioner), 
Appeliant, 


Cae are et” a Mert el Scat” “acca St ae Smaart! 


yf rs uy 
ff 6 é - @L LO oO 5% 
BR, JUSTICE MATCHSTT DELIVERED THE OPINION OF THE COURT, 


Jacob Bloom, judgement creditor of Philip Schwartz, brought 
garnishment proceedings summoning the Straus National Bank & 
Truet Go. and others as garnishees. the bank anewered and John 
Schwartz intervened claiming certain notes and property in the 

hande of the bank. The findings were fer plaintiff against the 

i bank as garnishee and against John Schwartz, intervening petitioner, 
with judgment which John Sehwarte seeks to reverse on this appeal 
upon the ground that the judgment againet the principal defendant, 
Philip Sehwartz, is void for want of jurisdiction. 

The judgment against the principal defendant was entered 
March 11, 1926, in a suit upon a provissory note filed on March 
13, 1925. When the cause came on for trial on September 15, 1925, 
it wae diexmiesed for vant of prosecution. Twenty-nine days there- 
after, on October 14, 1925, a motion to vacate the order of dis- 
missal was entered and «et for Geteber 30, 1925. The reeord does 
not show that any notice was served or petition filed in support of 
this motion. On November 6, 1925, an order was entered by agree- 
ment of the parties vacating the order of disniscal and reinstating 
the suit. The record does not disclose any notice of this motion 
OF any petition filed in support of the same as required by section 
21 of the Municipal court act, and intervening petitioner contends 
on the authority of numerous cases construing section 21 of the 






Municipal court act that since sore than thirty daye had expired 
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between the date of dismissal and entry of the order of reinstate- 
ment the court wae wholly without jurisdiction to enter the order. 
Flora v. Fields, 156 111. App. 341; Greenstone Furniture Co, v. 
Oliver, 233 111. App. 184, and Peopke v. Wells, 255 lil. 450, ure a 
few of the cases cited and relied on. It is true, as the interven- 
ing petitioner contende, that garnishcent proceedings cannot be 
maintained upon a void judgment, as wae held in Baering vy. Epp, 247 
Ill. App. 51, and other enses cited. However, the record in this 
@ase discloses that the order reinstating the cause which had been 
diemiened, although entered sere than thirty days after the dis- 
missel, was entered by the sgreeuent of the parties. It is not 
eeontended that the court wae without jurisdiction of the subject 
matter. There is no doubt that defendant by consent could confer 


jurisdiction of his person, and the judgment entered was therefore 


not void. Carroll, Schendetf & Boenicke, ine., vy. ‘inatings, 259 


Tll. App. 864, and Steinhagen v. Trulli, 324 I11. 582, are recent 
cases which are conclusive against the contention of the interven- 


ing petitioner, and many cthers might be cited, 
The judgment is therefore affirmed. 
AFFIRMED, 


MeSurely, P. J., and O'Connor, J., coneur, 
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THE PEOPLE OF THER STATE OF ILLINOIS, PA 

Defendant in Error, ra g 

RRROR TO RURICIPAL gQURT 
ul 


OF CHICAGO, | 


va, 
GUST STELLAS, 


Plaintiff in Srror. Dr aay, ‘ ; 
rt VW & Bell PYVU 


WR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT. 


Plaintiff in error, Guet Stellas, upen a plea of not guilty 
and upon trial by the court, a jury having been waived, was found 
guiity of a violation of an act approved May 26, 1917, ( Smith-Hurd 
Ill. Kev. Stats. 1979, ehap. 33, sec. 255) which provides: 

*That any person whe with intent to defraud shall make or 
draw or utter or deliver any cheek, draft or order for the payment 
of money upon any benk or other depositary, and thereby ebtains 
from any person any money, personal property or other valuable 
thing knewing at the time of such making, drawing, uttering or de- 
livery that the maker or drawer has not sufficient funds in er 
eredit with such bank or other depesitary for the payment of such 
check, draft or order in fuli upon ite presentation, shall be guilty 
of o misdexeanor; and upon conviction thereof shall be fined not 
more than one thousand dollars er imprisoned not more than one year, 
or both. The making, drawing, uttering or delivering of such cheek, 
draft or order an aforesaid shall be primg facie evidence of intent 
to defreud. The word ‘credit’ as used herein shall be construed to 
mean an arrangement or understanding with the bask of depositary 
for the payment of auch check, draft or order.” 

Such was the provision of the statute at the time of this alleged 
offense. The provision has since been amended by an act approved 
July 7, 1932, (See Illinois Lawa of 1931, p. 447; Smith-lurd I11, 

Rev. State. 1931, chap. 38, sec. 255, p. 1027.) The court, overruling 
motions in arrest of judgment and for a new trial, imposed a fine 

of $500 ond costs. 

The evidence submitted by the State tends to show that on 
February 10, 1931, defendant wae conducting a business in the city 
of Chicago and on that date entered into a partnership with the 
prosecuting witness, William Karles, the agreement being that de- 
fendant should put in as his share of the partnership the stock 
‘Sid assets of his businese ond that Karles should advance the 
." 
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tetal sum of $625. Ho articles of agreement or other writing con- 
cerning the agreement between these iwo persons were aver executed, 
Karles says that on April 17, 1931, defendant delivered to him a 
cheek in the sum of $626 (which appears in the record ae the State's 
Exhibit 1) and that he by agreecent received thie cheek in full pay- 
ment for his one-half interest in this partnership business, which 
he had theretofore purchased; that defendant continued thereafter as 
the sole owner of the business; thet relying upen thisu cheek he 
(the witness) gave up his interest therein, Thie cheek appears 
upon its face to have been drawn by defendant upon the Miwwood Park 
State Bank on May 5, 1951, at Simvood Park, Illinois, for $625, te 
the order of William Karlee, and is endorsed ", Karles,* 

it also appears from the evidence that on February 24, 1930, 
defendant cpened an individual cheeking account at the Slmwwood 
Park State Hank; that he closed thie account on February 3, 1931, 
prior to the transaction in question, by withdrawing his balance 
whieh was at that time $3.19. Harles testified that Me deposited 
the check of Stellae in the Reliance State Bank on May 5, 1951, and 
that it was returned marked, “Account closed." On croaa exastination 
he stated that the cheek wae “written in* (filled out) st the time 
it was given to him on April 17th; that he knew that defendant eould 
neither read nor write except to sivn his own name; that at the time 
the check was given to him (the witness) no papers of any kind were 
Signed, He further stated that on that date he retired from the 
business and never went back. ie admitted that it was a commen 
Practice for him and defendant while in business as partners to sign 
and give to each other checks in blank and that these cheeks being 
drawn on a joint account, the partner to whom the check was turned 
over would then countersign it and later when buying produce at the 
| Market would 111 in the amount, 
| Phota Liakos, who defendant testifies “is the sweetheart 
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of Karles,” says that on April 4, 1931, she met defendant at 
Harrison and kergan streets; she said he told her that he was 
gcing to throw Aaries out of business and was not going to pay him 
@ cent; that in another convereation defendant told her that he 
was throwing Earles cut of business and was not going to pay him 
anything because he had made up his mind io do this. She states 
that defendant afterwards called her and asked her to meet him at 
Harrison ond Horgan oatreete, and that he then teld her "that he 
had carried cut his intention to get Karles out of tire business and 
gave him a bad cheek which Karles would never be able to cash." 
Defendant testifies that the State's Sxhibit 1 (the cheek) 
when he gave it to Karles on April 17th, was a blank cheek signed 
by him om one side of the lines, leaving reom for Karles te write 
his name on the tame line, and that the cheek was given to Karles 
to use in purchasing produce at the market to the amount of not more 
than $15 or $20, of that wae the entire balance of their joint ae- 
eount in the bank; that he never heard any more about the cheek until 
May 6th, when Karles telephoned him, "I either want my 2625 back or I 
shell put you in jail;" that he aeked Karles what seemed to be the 
trouble. He saye that Karler continued in the partnership business 
until May 6th; that until that time he had not known that the cheek 
was filled out for $625 and payable to the order of Karles; that he 
mever gave the check to Karles for the dissolution of the partner- 
ship or for any personal purpore; that he did not at this time have 
® personal account in his own name, and that Karles knew that de- 
fendant 414 not have a personal checking aceount in hie own name at 
the time the check was given; that they never talked about the dis- 
Solution of the partnership at any time. He denied the conversations 
to which Phota Liakos testified wni says that he had seen her only 
once or twice in his life when she cume in aid met Larles at the 
_ those of business and then went home with him, 
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Several produce dealers testified that they knew of the 
custom of defendant and the proseeuting witness with reference 
te the execution of eheckes in blank. They corroborated defendant 
in that regard. Other checks also tending to corroborate the 
existence of this custom are in evidence. As already atated, it 
anppeare that defendant could net write other than to sign hie 
name. The bedy of the cheek is made out in o bandwriting which 
ie clearly not hia, and his name ies attached to the cheek in a 
Place that would indicate, in view of the custom, an intention 
that the name of the prosecuting witness waa to be added as one 
of the makers of the check. 

The State argues that we eannet consider the weight of the 
evidence because the certificate to the bill ef exeaptions does 
not expressly etate that if sontains all the evidence. While there 


ie no formal certificate to that effect, it appears, we think, from 


ether parte cf the decument that it is somplete, Stickney v. 
Cassell, 1 Gil. 418; Harris vy. Miner, 28 111. 135; & 5 ¥ 
Rushmore, 28 111. 463; the People v. iienekler, 137 111. 580; Ihe 


People v, Helwon, 320 111, 273; Mullin vy. Jehnaon, 98 Ill. App: 622. 
The evidence of Phota Liakos, we cannot doubt, is fabri- 

cated, and upon the whole we are dispoeed to think the evidence 

of defendant much more probable than that given by the prosecuting 

witness, In a oriwinal case it is necessary that guilt of the ac- 


cused be proved beyond a reasonable doubt. We hold that quantum 
of proof was not produced in this case, Indeed, the evidenee is not 
inconsistent with the theory that the prosecuting witness in this 
case waa attempting to secure the return of the money he paid for 
an interest in the partnerehip by using the process of a criminal 
court, 

Vor the reasons indicated the judgnent in reversed and 
the cause remanded. 


REVERSED AND REVANDED, 


G*Conner, FP. J., and MeSurely, J., concur, 
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HUGO HARTNACK, for use of DR, i j 
HARTRACK EXTERMINATING SERVICE, ¥ < 
Incorporated, a Corporation, f 





Appelice, 
APPEAL FROM CIRCUIT 
vs. 
COOK COURTY. 
THE BOARD OF CHARLITIACS OF THE 
ILLIROIS CORFEREMCE OF THE KV. 
LUTHERAK AUGUSTANA SYNOD, a 
Corporation, 


ee en a cc ee ee te a Se 


Appellant. 


MR, JUSTICE KATCHETT DELIVERED (HE OPINION GF CHE COURT. 


Plaintiff cued in assumpait for compensation alleged to 
be due under contracts partiy orai and partly written rer services 
rendered in the fumigestion ef defendant's building for the purpose 
ef destroying bedbuge and other vermin. Defendant filed a ples of 
the generai issue vith special pleas waich set up that p. aintiffr 
did thie work so negligentiy that he failed to exterminate the 
bugs and tiat several of the occupants lost their lives as a result 
ef inhaling the poisonous gases used. ‘the pleas in form were for 
recouoment and counter claim for danages sustained, Attached to. 
the pleas was an affidavit of merita which averred that plaintiff 
"4i4 not exterminate bedbugs in, on or row said premises and did 
not fumigate said premises, but whelly tailed so to do, and that 
in attexpting to nerform said work 4i4 #0 in so unekillful and 
negligent a manner an4 with such unekillful and negligent workmen 
and with so unsuitable and dangerous materials that neither the 
premises vere fumigated nor the bedbugs exterminated therefrom, 
but that instead two occvpants upon aaid premises were killed; 
that by reason thereof the defendant was obliged to and did expend 
the sum of Five Hundred ($500.00) Dollars to the persons entitled 
thereto by reason of ssid two deaths, and wae obliged to and did 
expend time and labor in cleansing caid premises from the poisonou: 
and deadly gases used by the plaintiff and Dr. Nartnack Bxtermi- 
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nating Service on said premises, and wae obliged to and did expend 
a large sum of money as und for the exterminating of bedbugs from 
said premises." 

The cause was tried beYore a jury, and at the close of all 
the evidence the court on motion of plaintiff struck out evidence 
of defendant and inetructed the jury te return a verdict for plain- 
tiff in the eum of $410.50, The verdict was returned and judgment 
entered thereon, wuich defendant seeka te reverse by thie appeal. 
The controlling queetion in the ease ia waether the court erred in 
@xcluding the evidence and in directing the verdict. 

There ie practically no dispute as te the material facts 
@iselesed by the evidences reeeived and offered. 

Befendant Board ef Charities conducts a nome for aged 
people at 7832-7556 Stony Ilaland avenue in the sity of Chicago. 

Dr. Brandell, a clergyman, vac the superintendent of the Home and 
Ingrid Anderson was the matron or head nurse. The building on the 
premises used as a home beenne infested with bedbugs, and in May or 
Jane, 19233, Sr. Brandell consulted with piaintilf, Dr. luge Hart- 
mack (who wae then conducting His business at 20 Bast Jackson 
boulevard, Chicago) with refsrenee to the exteruination of the bugs. 

Dr. Hartnack was quite experionced in mattera of this kind, 
de had studied entomology and bioclogy in Vienna, was graduated from 
the University in Geisen, Germany, in 1915; was a bacteriologist 
in the Kaiser Wilnelm Inetitute at Eresiau, Gerwany, during the 
World War; made exper!/mente in Russia with poisenous gases for 
the extermination of clothes lice and other versin; had been em- 
ployed by the German government after the war until 1924, when he 
Game to thie country. At first he worked for the Bayer company, 
aspirin manufseturere, and afterwards in the insecticide division 


in the Department of Agriculture of the United States, experimenting 
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with the use of peisonous gases for the extermination of inseats 
and redents like equirrels, gophers and coyotes, ‘Thereafter he 
etarted an exterminating busineea of his own. 

Dr. Hattnack saya he told the superintendent of the Home 
that liquid bedbug treatments were ineffectual but advised the use 
of poisonous gas which had “the advantage of going into every 
erack and crevice and hits every single bedbug in the room, no 
matter where they are, and hite their «gue and kills them." He 
told the superintendent that the gae used wae hydrocyanic gas 
which was very poisonous and that a mumber of precuations would be 
necessary; that they would proceed by sealing up the place, ine 
Cluding the windows, in the serning 30 that the gas would not es- 
cape, would keep the people avay, shoot the gas inte the roomna toe 
be fumigated and leave it there six or eight hours, after which 
men with cae maske would siter and open the windows; that after 
about two hours the men could work in the rooms without gas masks 
but that it would be necessary to keep the windowa open over night 
if the rooms were to be used the same night for sleeping pupposes, 
Dr. Sartnack told the superintendent that he would not advise him 
te do the fumigation while Hiss Anderson was away because precau- 
tions were required, and he talked with her about the matter and 
about the precautione that were necessary. 

On June 15, 1925, Dr. Hartnack was called by the liome and 
told that they were ready to go ahead with the fumigation, and he 
turned the matter over to a ir, Sweet, who was then an associate 
With hin in the business. Dr. Hartnack testified that in his 
Opinion it would be safe under any circumstances for a person to 
occupy o room after three hours of ventilation in o rumigated 
room provided the windows were left open; that under the govern- 
ment regulations for the fumigation of ships, in some cases the 
ship migh: be entered after fifteen minutes, ie described the 
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methods by which the presence of the gas might be detected, A 
test used by the government was to put mice into the hold of the 
ship to see whether they would live. ‘here is also a colored 
paper test which has come into use in regent years. Another method 
of detection is by the odor of the room, Dr. Hartnaek described in 
detail the manner by which in the course of fumigation the hydro- 
eyanic acid gus was developed. 

ky, Sweet also testified as to the details of the fumiga- 
tion, stating that he put up in the rooms danger signs showing 
skulls and cressbones, and warning all pereons to keep away. de 
says that he turned the rooms over to the Home with the admonition 
that everyone must be kegt out; that at the conclusion of the work 
and without tests other than that of smell and a so-called cigarette 
test, he stated that the reome could be occupied the same night 
after the fumigation. 

Defendant ealled ae a witness br. Joraneon, the attending 
physician st the Home, who stated that nu wae called to the Home on 
the morning of June 29, 1924, at about 6:15 a, m.; that he found 
one of the occupants of the Hone, John Helgison, who was about 70 
years of age, in bed and unconselous, Andrew Horine, another occu- 
pant, about 65 years of age, was also in the room, and Dr. Joranson 
gave evidence as te the condition of each of the indicating thet 
they died as a result of cyariotic poisoning. nen the court inter- 
rupted to ask if there wae any dispute as to whether these two men 
died from the effects of the gas thut wan use’ for fumigating. 

The attorney for plaintiff replied that there was a question of 
what they died from, and the court then stated that he would sustain 
the objection of plaintiff te this evidence upon grounds which he 
had stated in chambers, allowed a wotion to strike out all Dr. 
Joranson's testimony and sustained objections to defendant's offers 
to prove by the witness that the men died from poisoning generally 
, 7 
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known as hydrocyani¢c gas or fumes. The court etated: 

"The objection will be sustained because the Court holds 
that in an action in assugipsit for work and labor performed you 
cannot recoup a claim for damages by reason of accidental death, 
Before you can recover for wrongful death you must strietly follow 
the etatute in such carse wade and provided." 

The court thereupon stated that he would hold this testineny irre- 
levant to the igsuee and ravused te receive further evidence of 
that kind and struck out the evidence tending to show when these 
two me died, ond the character und qualities of hydrecyanie gas 
and ite effeets upon human beings. In the course of the discussion 
the court stated: 

"Thies court holds az a mutter of law you cannet reeoup 
dawagea direct or injury by this sort of action because of the 
wrongful death. the peracn whe cam coliect vor the wrongful 
death would be the adminiatrater of the estate and not the 
inetitution or hetel where he lived." 

The court also excluded expert testimeny tending te show the time 
within which a room would be fit rer occupancy after having been 
fumigated by this gas in the manner deseribed, and evidence tending 
to show the expense to which defendant was put in previding medical 
care, funerals, etc., for the yersons who died and medical care 

and attendance for another occupant who became ill. 

Irrespective of whether sll of the dauages claimed by de- 
fendent might be reccvered, we hold that the court erred in excluding 
the evidence terding to show that plaintiff was negligent in the 
manner in which the fumigation was conducted and misapplied the 
law in holding that in an action by plaintif? for coupensation for 
doing the work defendant could not recoup for negligence ef phain- 
tiff. The statute as avended June l, 19 29 (Smith-Hurd's 111. Kev. 
Stats., chap. 110, sec. 47, p. 2200) expressly provides that such 
damages may be set off in actions upen any contract, and independent 
of this statute and prior to ite enactment there were numerous 


_ @ases holding that in a case of this character a defendant might 





defeat the action by showing his right to recoupment. A case 
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éiredtly in point is Holmes v. Hekinnon, 120 Ill. App. 320. Other 
cases which announce @ eiwilor rule are Beau v. 0.0.6, & St. L, 
BR.Ce., 97 I11. App. 24; Ligyd Co. vy, Kanulaeturers' & ierchants' 
Co,, 162 111. App. 582%; Sandow Motor Truck Co. v, Brown, 216 ill. 
App. 163, ‘these casee are all cited in the briefs of defendant, and 
Plaintiff does not undertake te distinguish or argue that they are 
not applicable. The distinction between the right of recoupment 
and e@t-off in an action in aseumpeit for cempensation and the 
statutery right ef action for wrongful death is clear and funda- 
mental. The court erred in failing to recogrize this distinction, 
A case like thie seems analogous te one where o physician saing for 
compensation, having failed te exercise ordinsry skill, may not ree 
cover, 48 Corpus Juris, wes. 177, ». Lidl. 

Defendant aleo contends that since these claims were assigned 
to the corporation by Dr. Hartneack, plaintiff cannot recover because 
the declaration faile to show complianee with seetion 18 of the 
Practice act. Kadison & Kedzie State Bank v. Old Heliable kotor Co., 
236 111. App. 442; HKekinnon vy. Studebaker Sales Co., 245 Ill. App. 
596; Winitt v, Kormblith, 248 111. App. 108; Gallegher v. Sohmadt, 
313 T11., 40, are cited. This case, however, is brought in the 
Meme of the party to the contract for the use of the assignee. 
Section 18 of the statute is therefore not applicable. 

¥or the reasons indicated the judgment iu reversed and the 
Gause remanded for a new trial. 

REVERSED AND HEMABDED. 


O'Connor, P. J., and veSurely, J., conour. 
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OSCAR He HAUGAN, as Trustee, ) INTERL@oUTORY APPRAL 
(Complainant) Appellee, 
a FROM CIRCUIT cou 
z 


; COOK COUNTY. 
GARL THORGERSEN, et al ¥ € | . %, 


Opinion filed June 22, 1932 
MR. PRESIDING JUSTION FRIEND ORLIVERED THE OPINION OF THE COURT, 

This is an interlocutory appesl from an order of the 
Circuit Court oppointing « receiver for premises involved in a 
fereclosure proceeding. 

The motion for the appointment wes supported by the 
bill of complaint and « petition, to which the defendent, Sernard 
Given, owner of the equity, filed un answer. Upon reference te a 
Master in Chancery, proofs were taken on the application and the 
appointment of a receiver recommended and made, 

fhe principal cuestion involved relates to the suffie- 
ieney of the property ss seourity for the mortgage indebtedness. 
The trust deed is in the usual form, pledging the rents, issues and 
profits as secutity for the indebtedness. fhe master heard the 
i testimony of eight witnesses, who testified as to the value of the 

property se improved, and at the conclusion of the hearing filed 
his report finding in effect that the property was insufficient 
_ +seeurity for the indebtedness, 
) As grounds for reversal, the owner of the equity alleges 
(1) that the burden of showing facts justifying the appointment of 
& receiver is upon the complainant, and (2) that the master's 
recommendations were contrary to the weight of the evidence, 

With reference to the first contention, it is conceded 
that the burden of making « showing to justify the appointment of 
& receiver rests upon the person applying for the appointment, 
















4 as 
i a 
| gaheos trorvobana 742 
Ricca wert | am 
“Pegon wooo | Rab 
0 6 Oo Bie i + \' 0 @ re 7 ha esas 
i Be 1° vie 


SSCL .SS amet belit aoiniqo 

(goon BHT Yo HOTA ENT GaNeNIING GesEAY WOrTEUT ci Ta ft tans 
ost te tebxe ao mot? leecgs vtotuenizesat tiL_. 
& x as haviovn! aseiaseg tot xevieoss ¢ gaitatowas tewod ‘Fluor ' 
saukboooeng PERT 
oat we hes teqaum wew Saontaltedqes a1% tok sobtom oct ; 
“baat etasboetee ot? dotdw of ,tottite; « bets tainlamoo te ahd 
* ov sodexst es aeagti sreweceS ae belkh wisps oat. te ‘aetK “ey 
ot has aoktan slags ott no moxet stow atoote ,yxoomad’ | : 
ee rohae Aste bohassna0o7 terisee: * to tuoatatosca 
“0b we ait of eogelon boviownt tadtoous Legenteg ee . 
ssseabsacsbat , eaten ony ror. aetna as “i is “ i a bed 







cag Seta 
















eal bused witai eit cpedaibaepeec aie’ we eign ° a | $it0 
ode to oulsy asta ot aq DedRitess odw semennatle igi Yo met 
bait yotvead edt te wa hewLowoe ond. #6 hae aero oe the 


oe te uae 
dusted Vives Fail drones ant ond tenn a atone * , Y 


eeyolte yehupe ait to temwo eas inexoves aot nbanory oo 
to twemdalegar oat padyrident etoo? yatwods te aeb tis ‘it feat % 
e'xetenn oft tect (6) ome ote te Lgaoo ode Bow ei at 
seonebive att to ddg tow ott ot erste ora aise At. 
hehoonon ef tf ,taisasinos terkt edt of sonoretox Atte 


stan 0 0 ais snr one ate 8 


; 1 
7 en , Ae . . rt 





2 

Erank v. Siegel, 263 111. Appe 316; Bagdonas v. Liberty Land & 
Invegtment Co., 309 Ill. 103. ‘he determination of the second prop= 
osition rests upon the question of fact relating te the vaiue of 
the security and is to be determined from a consideration of the 
evidence adduced before the master and the rules of lew applicable 
thereto. 

The value of the security as testified to by petitioner's 
four witnesses ranged from (£200,000 to $220,000. Defendant offered 
four witnesses whose estimates as te the value of the security 
ranged from £275,000 to §339,000. 

Obviously, the sale contemplated pursuant to foreclosure 
must necessarily be » forced sale. Witnesses for both parties tes= 
tified thet there is today practically no market for real estate and 
thet it is fairly impossible to secure a reasonable price for rel 
estate at a sale in the open market. The witnesses also stated that 
there had been no sales of resl eetate in recent months in the 
vicinity of these premises which would furnish a fair basis upon 
which the mortgaged property might be evaluated. It would seom to 
follow, therefore, that the only two methods of arriving at an 

 @stimate of the property value are: (1) the reconstruction cost less 
depreciation, plus land value, and (2) a capitalization of rentel 

_ Value. The record oontsins evidence of the value of the premises 

_ Based upon both of these methods, the difference in opinion of the 

_ Various witnesses being based principally upon the lend foot value 

of the real estate, the cubic foot cost of construction, less depre- 

@iation and the rental value of the property as improved, 

| We have examined the record c-refully, and while there 

‘appear to be some slight discrepancies in the estimates upon which 

petitioner's values are based, it seems foirly clear from all the 

that the margin of security in relation to the indebtedness, 
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whieh aggregates approximately ©825,000, is so uncertain under pre- 
sent real estate market conditions as to afford no assurance to the 
court that the property wiil yield « sufficient sum to cover the 
mortgage indebtedness. This conclusion is supported by one of 
defendants’ own witnesses, who, while estimating the fair cash 
market value of the land and building at (275,000, alse stoted in 
his opinion that the improved premises are fair security for a loan 
not to exceed £170,000, 

While it is true thet complainant must make « showing 
sufficient to satisfy the court shen spplication for the appoint- 
ment of «2 receiver ia mde, where the principal issue before the 
sourt relates to the value of the security, the requirements of the 
rule ought not to be 26 exnoting as to defeat the mortgagee's rights 
when substentie] defaults have been made under the trust deed, 
Therefore, in determining the value of the seourity in its relation 
to the probable existing indebtedness, the sourt to whom the appli- 
Cation is aade should as one element seek to determine from the 
facts, if there be a hearing, or from the pleadings and affidavits 
where such are relied upon te support the application, whether the 
property is likely te yield = sufficient sum upon sale in the open 
market to pay the indebtedness due under the decree to be entered, 
Where the wargin of security is scant, uncertoin, or doubtful, we 
believe the chancellor should resolve the uncertainty in favor of 
Complainant and make the appointment. 

Moreover, the question of fact presented to the master 
and the chancellor in this proceeding was supported by evidence of 
& conflicting nature, and from an examination of the record, we 
Delieve the master and court may well have placed greater reliance 
upon the testimony of the petitioner's witnesses than those of de- 
fendant. Under the circumstances, we are not inclined to hold the 
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4 
master's findings are contrary to the weight of evidence, and for 
the reasons stated, the order of the Cirouit Court appointing a 
receiver will be affirmed. 

ORDER AFFIRMED, 


HEBEL, AWD WILSON, Jd. CONCUR, 
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A. Je HEHNINGS, Trustee ok oa ” 

Complainant (Appellee), 4 Langgocurom APPEA 


Ve t 


STORY ISLAND STATE SAVIHOS SANK, 
ae Trustee, eteo., et sle, 
Defendant. 





FROM THE CIRCUIT OGuRT 


OF GOOK COUBTY. 
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On Appeal of Foreman-ftate 
National Bank, 
Oefendant (Appeliant). 


Opinion filed June 22, 1932 


WA, JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 
This ie an interissutory appesl by the Foreman-State 
Hationai Sank, one of the defendants, from an order entered by 
} the court on february &, i922, siving other and further povrers to 
the receiver siready appointed. An appesl is provided for under 
i Chap. 110, tc. 123 of the Practice Aet, Gahili's Ill. Rev. Stats. 
f This order entered on februsry @, 1932, se prayed for in a certein 


verified petition of the reoeiver, is in part as follows: 









*On motion of Joseph MeCorusck, solicitor for Hyde-Park- 
Kenwocd ‘ational Sank, Zeceiver, it is ordered that the 
Order of Appointment of seid Neceiver be amended so as 


to add thereto the following: 
‘The said Seceiver is hereby suthorized and empowered 
to institute such suits or other legal proceedings in 
the Municipsl Gourt, or other court, se may be deemed 
necessary or proper by anid eceiver to coilect such 
due and unpaid rents, issues and profits of the property 
e by the Trust Deed under foreclosure herein, #5 
it shall have been unable to collect without resort to such 


suits or other legal proceedings.‘ * 

On July 12, 1930, A. J. Hennings, as Trustee, complain- 
ant, filed a bill to partislly foreelese « first mortgage trust 
deed exeouted by Sidney and Alice &, Haeterlik under date of 
September 15, 1927, seouring “246,000, evidenced by bonds, to which 
were attached interest coupons, sggregeting the principal eum, 
secured by six parcels of real estate, with improvements thereon, 


- deseribed in the trust deed. 
It is further charged in the bill thet oertein defaults 
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were madé in payments due; that certain persone, firms and corpor- 
ations have filed mechanics’ liens and suits to enforce the mechanics! 
diens, and that it is important that 2 receiver take charge of the 
property. The bili names o9 the defendant the Stoney island State 
Savings Sank, and preys, among other things, thet o receiver MAY, 
upon the filing of this bill, be spsointed under the express pro- 
visions of the trust deed, to take immediate possession of the | 
premises, with the usual sowere of receivera in chaneery. 

On July 14, 1950, 5 verified petition was presented 
to the court by the compininent, the charges of which are, in sub- 
stence, the same 2s those in the bill of complaint, and on the same 
date the Hyde fark, Kenwood Ssational Sank was appointed receiver by 
erder of the court; and thereupon, on July 14, 1930, the complain- 
ant's bond was filed and apvoroved by the court. From the record 
it appears that thereafter the above named receiver entered inte 
possession of the premises and has remained in possession since 
that time. 

The defendant vcefore thie court was named party defendant 
by an order entered on April 18, 1931, and after filing certein 
demurrers, which were sustsined, the complainant was granted leove 
to file his amendment to the supplemental and smended bill of com 
Plaint, to which the Yoreman-Stste National Hank filed its newer. 

The defendsnt's position ie that the order of February 
8, 1932, purporting to and in fact and form amending the order of 
duly 14, 1930, in legol effect is embodied and transcribed into 
the latter order, which orested the receivership, ond that this 
Court should now determine from the record the propriety of the 
order appointing the receiver. 

It is clear that the receiver had the power to collect 


the rents of said property under the terme of the order of appoint- 


and it is a reasonsble inference that from this power the 
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receiver had authority to use all lawful means te colleet the rents 
due, ond to enforve the payment of money due for rent from tenente 
by proper legrel proceedings, 

The order eppesled from is but an administrative order, 
and dees not give the receiver other sad further additional powers 
than it hed under the order «ppointing the Hyde Park-Kenwood 
Rational Genk. 

The Legialinture never intended under the facets in the 
instant oese that appellant's appeal would give the sourt juris- 
diction to question the legality of the orler of appointment entered 
on duly 14, 1930, if so, the thirty day iimitation within which an 
appeal from the order of the apsointment of a receiver any be 
perfected would be nullified. 

Other questions have been salied to our attention, but 
in view of the conelusions we have resehed, it will not be necessary 
for us to pass uvon them, and the appeal is dismissed. 


APPEAL OISMISSED. 
PAIEND, Pod. AND WILEOK, J. GOKCTR, 








7 
dae 6¢$ feelioe of saute Lutes! [le sen of ytitodtua bad eereesee 
ie a ae Yner tot ach yeadin te teomyer odd eoeotee of ‘ad (oud 


seqetiaesete Legos Ieaner 

stehte oviteteeisinks ae tit of wert befosane tebre oaf UO 
até Latoltibbs teditet fixe tokto wvisoer od? ovkg tom veoh Bae 

| Roomta tase et waa) ae *ghbeatéeas vébeo ut tolae bed $f madé 

| odes Inaeitat 

edt a2 etoet oat sehad Setuedes tovea etwtetatgel aff 8 OO" 
( mkitet feud att erty River Ldoyor ettasiieqes tedt ease tantent 
berevae taomtaiowes to robe ody te yeiieyei oe? mottesup ef abttorb 
al Seitw nidtiw xpteetimds tab yrobdt ode yor Th ORE OL Twt ae 
caching abeanaiaesie ott To $0880 8d¢ woxt Lesqge 

: ink beRiiiva a — er 

ll lilcililat ee EA aid it adie anny oa tie 
ew a ae diaaretae ds iaieenaae ails 
Halsnth et Laeges Sit tre yrort node eaeq et GH EST 


oes fey tg 





~ 
7 lareorey $ doings Ct 0.0 OWE 
et es DEAS AR PM Ee Fs CR Ghat a Ts ~ foie , eT OUaeeh 


“hie ie ; . Suit Be wade wi i ee AH ‘ Pes: dys . P ta % ‘ fe et 
Mee RY MET Se) « 2a FP a a marty ee ae, + Fit Bey 


aa: ip PAs), Oo grainy TOR of 
Lie: Berk Babs La De an OL af 0h gi eee 
yak Ae Rae Ray eal Be PAS CM ae Rr es ot tag wie 

ete te Weel jones Co: tenga eh weet weieenvah eon bfem tae, 
h y ml Tage RP weg Bea yen ial inthe j 
eteviveer 4% ge kiteiceka ct 
Ts ee 
POOLS OF Korey KER DA REPO aa Lest «andy ed at id 
Bs Py seat me te Tobeo ad’ Bo ammee * dit vials etese are: hes be 
i. , ok :: Fae eaeee.4) Ay 


aos 






36020 / / “pf 


RUSSEL FIREBAUGH, as Trustee, } 
(Complainant) Appeliee, 9 INTERLOCUTORY APPE OM 
SUPERIOR COURT, 


Ve 
COOK COUNTY, 


SAM COHN, et al, 





INTERLOCUTORY APPEAL OF SAM COHH, 
(Defendant) Appellant, 


Opinion filed June 22, 1932 
MR. JUSTICE WILGON delivered the opinion of the court, 


This is an interlocutory appeal from an order entered 
March 5, 1938, appointing a receiver upon a bill of complaint 
filed by Russell Firebaugh, as trustee, representing all the 
bondholders under a certain trust deed described in said bill of 
complaint. fhe bill was filed September 30, 1931, and on October 
23, 1931, after a hearing before the chancellor, a motion for the 
appointment of a receiver was denied. Defendants entered theix 
appearance October 17, 1931 and filed their answers December 51, 
1931, Thereupon complainant filed its petition charging a default 
in the payments due under the trust deed and electing to take possess 
ion of the real estate in accordance with the terms of the trust 
deed and asking that the defendants be restrained and enjoined from 
interfering with the possession of the premises by the trustee. 
Issue being ©))joined on the petition, it was referred to a master 
in chancery for the purpose of determining whether or not there 
were any defaults under the terms of the trust deed described in 
the bill of complaint and with directions to the master to report 


back his conclusions thereon, 
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The trust deed described in the bill of complaint 
provided, among other things, that in case of default in the 
payment of principal or interest of any of the bonds when due, 
the trustee could declare all of the indebtedness payable immediately 
and should have the power to enter and take possession of the 
premises, A provision in the trust deed further provides that, 
upon a default, the trustee, without regard to the solvency of the 
mortgagor or owner of said premises, would be entitled to have a 
receiver appointed for the purpose of taking possession of the 
premises together with the rents, issues and profits thereof, 
An amendment to the bill of complaint described the improvements 
on the premises, together with the rentals derived therefrom, the 
amount of the mortgage then due, amounting to $127,000, and facts 
concerning the physical value of the properties showing that the 
market valuation of the property, based upon rental values and 
its physical condition amounted to approximately $95,000. 
The master's report found that there was a default, as 
charged, March 5, 1938, complainant renewed its motion for a 
receiver, which was granted amd it is from this order that the 
appeal has been taken to this court. 
Tre order recites that the matter was heard, 
"upon notice to the holders of the equity of redemption, 
together with all partiew involved, and upon application 
of complainant for appointment of a receiver." 
The order further states, 
and the Court having heard the evidence and 
considered said report, and being fully advised in 
the premises, finds that it is necessary for the 
preservation of the premises which are the subject 
matter hereof, that a receiver be appointed for said 
premises, it appearing to the court that it is probable 
that there will be a deficiency after sale, and that 
the grantors in said trust deed are unable to satisfy 


same, and that the premises are scant security for 
the amount due," 
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It is insisted on behalf of defendant Cohn that the 
application for the appointment of a receiver was without proper 
notice; that the burden was upon the complainant to support the 
order by sufficient proof; and that the court should have considered 
only the master's report and not additional evidence on the motion 
for a receiver. 

The evidence heard before the chancellor on the application 
for a receiver is not preserved by a certificate of evidence and we 
are only concerned with the question as to whether or not the order 
contained sufficient ultimate facts to warrant the chancellor in 
appointing a receiver, The order recites that notice was given 
to all parties concerned, including the defendant Cohn, and finds 
that the premises are scant security for the amount due. These 
are sufficient ultimate facts upon which to sustain an application 
for a receiver under the bill of complaint filed in the proceeding. 
The evidence not being preserved and the ultimate facts having been 
set forth in the order, this court is bound by the recital in the 
order of the chancellor. Rybakowicz v. Rybakowioz, 290 I11. 550; 
Chandler v. Fisher, 285 111. 57; Alien v. LeMoyne, et al 102 Ill. 








25; Koch v. Arnold, 242 Ill. 308. 
It ig insisted that the court had no right to consider 





the master's report, as the rule is that the court should not 

hear testimony upon the hearing on a master's report, but should 
refer the matter back to the master for him to consider any addi- 
tional evidence, The chancellor, however, did not enter any ruling 
upon the master's report, but the order entered pertains only to the 
application for the appointment of a receiver which was a separate 
and distine$ proceeding. While the order recites that the cause 
was heard on the master's report, it also states that it was heard 
upon the application of the complainant for the sppointment of a 
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receiver, No order was entered as to the report, either confirming 
or reversing it. The only order entered was concerning the 
appointment of a receiver and we assume that the testimony heard 
by the court was sufficient, independent of the master's report. 

We see no reason for disturbing the order appointing the 


receiver and therefore the order of the Superior Court is affirmed, 


ORDER AFFIRMED, 


FRIEND, P.J. AND HEBEL, J. CONCUR. 
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f 
MARY ROLINEK, ) 
(plaintiff de ) 


Appellee » 
APPEAL FROM CIRCUIT COURT, 


COOK COUNTY. 


267 1.4. 607 
PRESIDING 


ME / JUSTICE KEHMEH DELIVERED THE OPINION OF THS count. 


Ve 


SHEMMAN STATA BANK, 
& corporation, (defendant), 
Appeliant. 


ee ee 


November 15, 1928, Mary “olinek sued the Sherman State 
Bonk, a corporation, te recover damages claimed to mo been sgus- 
tained by her by reason of the fraud «nd deceit of the defendant 
im selling to plaintiff geld mortgage bonds of the face value of 
$3,000 Thetewas a trial by §ury, resulting in a verdict and 
judgment is favor of plaintiff for $5,816.75. To reverse this 
judgment ie éefendant appealed. 

The first count of plaintiff's amended declaration 
charged the defendant with selling to plaintiff on June 15, 1922, 
$3,000 par value of bonds of the Polonia ‘Soap Company, which 
purported to be first mortgage bonds on real estate of said Soap 
Company in Chicsgo, Illinois, but in reality was a junior mortgage, 
and alleged that plaintiff, relying upon the statements contained 
dm said bonds that said bonds were secured by a first mortgages 


purchased from the defendant said bonds. The second count of the 


A ements declaration alleged that on July 12, 1921, the Polonia ‘onp 


- Sompany executes a trust deed, dated July 25, 1921, for certain 
a estate in Chicago, Illinois, to secure the payment of on iseue 

¢ $280,000 of bends which, by their terms, purported to be a first 
on the real estates that the defendant meaning and intending 
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to defraud plaintiff, fraudulently represented that the bonds were 
secured by a first mortgage and offered to sell come of said bonds 
to plaintiff; that on June 15, 1922, plinintiff, relying upon said 
false and fraudulent representations, purchased from defendant bonds 
of the par value of $5,000; that the representations made by defendat 
that the erid bonds were secured by a first mortgage upor said real 
estate were false and defenéiant kmev at the time it sold eaid bonds 
to plaintiff that said bonds were not secured by a first mortgage and 
it knew that enid bonds were secured by a junior mortgage upon said 
real estate. To the first count defendant filed the general issue, 
@ special plea of the Statute of Limitations requiring such actions 
to be brought within five years, and seven other special please To 
the plea of the Statute of Limitations, plaintiff’ filed » demurrer, 
which was sustained. To the second count the defendant filed the 
generel ivsve and aise pleaded the Statute of Limitations, requiring 
guch actions to be brought within five years, to which plaintiff 
filed a replication averring that defendant fraudulently concealed 
from plaintiff the freud constituting her cause of action, to which 
defendant filed « rejoinder denying any fraudulent concealment. The 
Gause went to trial on these issuese 
From the evidence it appears that on July 25, 1921, the 
Soap Company made e. $250,000 issue of bonds secured by & mortgage 
on real ditebe im Chicego, Iliinois. The bonds on their face 


- ptated that they were secured by a first mortgage on buildings 
machinery located at 2535-57-39 Austin avenue, Chicago. These 








were not first mortgage bonds but were geeured by a junior 


» there being a first mortgage of $28,000 against the 
» Im July, 1921, Bruno fs Kowaleski was president of both 
Soap Company and the defendant bank which was incorporsted 
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Jenuary 5, 1921. On June 8, 1922, plaintiff purchased of the 
defendant bank the bonds in question through one Mary |. Lew, 
Whe Was then a clerk employed by the defendant bank, who told 
Plaintiff that the Soap Company bonds were secured by a firet 
mortgage. Thereefter, ay the semi-annual interest became due on 
the bonds plainti‘f presented the coupons or interest notes to the 
bank anc received payment until January 25, 1925, when it was dis- 
covered that the boncs were secured by a second mortgage on the 
property. There was « foreclosure suit of the first mortgage, 
te which plaintiff here was a defendent and proved up her bends 
before the master, and on the gale of the property received her 
proportionate share ef the preeceds after the payment of the first 
mortgage. 

The questions sriving upon this record are precisely the 
game a¢ those which srose in Skrodzki ve Sherman State Bank, 261 Ill. 
Appe 16, except that im that cose, the onuse proeecded to trial on 
ome count only, that count being identical with the second count in 
the inetant exee. Im that ease the court held there was no proof of 
fraudulent concealment as required by section 22 of the otatute of 
Limitations end reversed the cause. Our Supreme court affirmed the 
judgment of the Apyelinte court. (Skrodski ve Sherman State Banks 
$48 Ill. 403.) Im the instant ease plaintiff contends thot the ten 
Fear Statute of Limitations applies, which point was not rateed in 
the Skrodzki ense, supra. 

Plaintiff is not suing on the bonds im assumpsit, but has 
_ Wrought an action in ease, and is relying exclusively upon the 
Tietaten contract by which she purchased the bonds, and the 
jon in the bond that it wee a first mortgage bond. The 
contract states only that plaintif’ bought from defendant the 
in question. In arguing for an affirmance, plaintiff's counsel 
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states that all of the evidence was in writing and that as no 
parol evidence was necessary to establish the liability of the 
defendant, except proof that the written representation contained 
in the bond was not true, plaintiff's eause of action wes within 
the ten year Statute of Limitations. We believe the authorities 
under the facts in the instant case are against thig contention. 
Section 155 che 83, “nhill's Ill. Revs States (ctatute 
of Limitations)» provides: “Actions on unvritten contracts, express 
or implied, * * * and ali civil actions not otherwise provided for, 
shall be commenced within five years next after the cause of action 
ecerued.” Section 16 ef the some Act provides in part: "Actions 
on bends, promissory motes, biile of exchange, written leases, 
written contracts, or other evidences of indebtedness in writing, 
shall be commenced within ten years next after the cause of action 


accrued." 
A written contract is one in which all of its terms are 


in writings a contract partly in writing end portly eral is in legal 
effect an oral contract. if parol evidence must be introduced to 
sustain the action the contract ix not in writing under this statute, 
0} Logmiss 142 Llis 56 Oe) 

In support ef plaintiff's contention Jagssoy & Cos y+ Horm, 
64 Ills 379, Sehelucky ve Field, 1/4 111. G17, and Jones ve Mights 
Of Honor, 236 Ill. 113, are cited. ‘e have cxamined these oases 
and find they are distinguishable from the case of bare 


in Japsoy & Coo ve Horns supras /sbe6 cefenconts in 


assumpsit. As evidence of the indebtedness, iiorn introduced in 
evidenve a depositer’s bank book, kept in the usucel form, in whieh 
the defendants as bankers had mace entry of the awounte of money 
| deposited and dram out by Horn. It was held that the account 
"evidenced by the bank book was an indebtedness in writing within 


-. meaning of the statute. 
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Echelucky v» Field, spre, was an action in sssumpeit 
brought by a depesiter of » bank against o stockholder in which 
the court held thet the bank bock issued by the bank ereated a 
liability agains! the bank and that it also created oa written lise 
bility against the stockholder, ami the written indebtedness of the 
Statute of Limitations was held to apply, 

Jones ve "nights of Honor, supya, was aleo an action in 
asaumpsit for recovery on a life inawrance policy payable to the 
wife of the insureds Yhe wife died before the ingured. lm the 
policy was a provision that in thet event the proceeds should be 
payeble to his heirs» The insured having died, the heirs sued 
and introduced eral proof of their heireship. The court held that 
it was a written contract, although it was unecessary to make oral 
proof of the heirship. 

Substantially the identies] argument made by plaintiff's 
counsel in the instant esse was meade im Knight et ale ve ot. Louis 
ds Me & So Bys Coos 141 Tl. 11%, and in disposing of the contention 
“the court said (pe 115): “It is not enough that the evidence by which 
the couse of action ia supported is in writing." 

In Bates vy. Baten Machine Cos, 250 111. 61%) the defendant 
made o written contract with pieintiff agreeing not to assign certain 
patents. Defendant breached the contract by aeaioning the patents. 

Plaintiff sued in case for damages. Defendant filed a plea of the 
| fave yeor Statute of Limitations. Plaintiff, contending that the 
“ten year Statute of Limitations applied, filed a demurrer to this 


f 
- plen, which wee sustained. Our Supreme court revereed the ceune 


Re 

and in so doings snid (pe 621): 

( *?he usual action brought to recover domeges for # breach 

‘ef contract not wider weal is assumpsit, but an action on the case 

lie where, at the time of the breach of 4 written contract, a 
ig alse coumitted upon the other party to the gontract by the 

violating the contract, and in this ease the appellee appears 
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te have wafved ite right to sue im aseumpsit for the breach of 
the written contract and to have elected to bring an action in case 
against the appellant for the wrong committed by the appellant in 
fraudulently and deceitfully assigning and transferring said patents 
te the Consolideted Steel and “ire Company instead of to it, as it 
was averred it was his duty to de by virtue of the terms of the 
written contreect of Janusry 28, 1888. The action was therefore not 
based upon the written contraet, but was based upon the fraudulent 
aets of the appelinnt in making the assignment and transfer of seid 
patents to said Consolidated Steel and Yire Company, and the only 
oftice of the written contract was to entablish a duty from the 
irene to the appellee to transfer to it said patentae Ye think, 
refore, that it cannot be suid, as is contended by the appellee, 
that section 16 of the imitation act, which provides that actions 
upon ‘written contracts, or other “H8s nees of indebtedness in writing, 
shall be cagmenced within ten yoere er the cause of action acerued,’ 
applies in this case, but think, at there is ne specific provision in 
the Limitation act which applies to actions on the case for fraud and 
deceit, the provision found im section 15 of the Limitations act which 
provides thst ‘all civil actiona act otherwise proviced for, shall be 
Commenced within five years next after the ceuge of action accrued,’ 
is the limitation thzt must comtrol in this cases and that the court 
erred in sustaining the demurrer of the appeliee-te seid plea of the 
Statute of Limit: tions.” 


Nowntt ve City of Uhicego, 272 ille BYH, was an action in 
asoumpsit to compe] the defendent to refund money paid to indeomify 
1% against ¢amages for vacating an alley im accordance with the terms 
of a written ordinance.  efendant pleaded the five year Statute 
of Limitctions, to which plaintiff's demurrer was sustained. Our 
Supreme court reversed the trial court, saying (p. 532): “The contract 
is held by the authorities to be am oral one, as to the Statute of 
Limitations, if porol evidence is necessary to show that there ean 


be @ reeovery under the ordinance.” 
We conelude, since the bonds involved in tais case were 


Bet signed, guaranteed or indorsed by the defendant but were the 


fe, 

‘bonds of the Polonia Seap Company and it waa necessary to introduce 
parol evidence to make out a case against the defendant, plaintifi's 
cause of action is governed by section 15 of the Statute of Limitations 


that the action upon it was barred in five years, anc for the reasons 
jkr od zk: » Sh an State Ban 348 Ill. 403, the judgment 
am’ the cause remanded. 
REVERSED AND REMANID: De 


and Gridley, JJe, coneure 
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AVIS & COMP, oe tla 5 


ppellecs, SUPERIOR COURT, 


Ve COOK COUBTY, 


, 2 
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Mise PRISIDING JUSTIC’ KEMWER DELIVERED THE OPINION OF THE com, 


TROY SMITH, (defendant), 
Appellant. 


This was an action in assumpsit by plaintiffs againat 
Troy Smith to recover the value of 90 shares of Sangamo Slectric 
Company stocks Heard by a jury, and verdiet for plaintiffs for 
$2970 ond judgment on the verdict, from which defendant appealed. 
The plaintiffs’ amended declaration consisted of the 
Cormon counts and an affidavit of claim in which it is alleged that 
Plaintiffs’ claim is for $2981.25, the market value of 90 shares 
of Sangame flectric Company coumon stock, by mistake delivered by 
Plaintiffs to defendant. The defendant pleaded non assumpsit 
and payment, and set forth in his affidavit of merits that on May 
9, 1928, he purchased from plaintiffs 100 shares of common stock 
of Sangame Electric Company and that he paid plaintiffa the full 
Purchase price therefor, and that on June 9, 1928, plaintiffs 
Gelivered to him said certificate for 100 shares- No question 
atices on the pleadings and defendant's counsel in oral argument 
stated that defendant relies on only two grounds for reversals 
2 that the court erred in the admission of evidenee, and (2) 









the verdict and judgment ie clearly and manifestly aguinst 


of the evidence. 
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The plaintiffs’ evidence dincloses that they are stock 
brokers, members of the Chicago and New York Stock Exchanges that 
May 9, 1928, defendant gave Arthur Kuhnen, one of plaintiff's 
employes known as a “customers' man," who waited on defendant every 
time he came to plaintiffs' office, an order to purchase 10 shares 
of the common stock of Sangamo Sleectric Company at the market, and 
the order was executed and the stock purchased at 39-5/8, or at the 
net price of $598.25, and « written confirmation of the purchase was 
made to the defendant and iefendent's account charged on May 10, 1928, 
with $398.25, and his accowt was then leng 10 shares of Sangamo 
Electric Company stock. June 4, 1925, plaintiffs had isoued and 
delivered to defendant 100 shares of Sangamo “lectric Company stock. 
During the month of June, 1925, plaintiffs discovered a shortage of 
90 shares of “angemo Electrie Company atock, but until Mareh, 1950, 
they were uneble to trace the error and the delivery of 90 shares of 
the stock to ¢efendants that on Merch 17, 1950, plaintiffs demanded 
of ¢efendant the return of 90 shares of the Sangamo “leetric Company 
Common stocke 

Defendant's version is that May 9, 1928, he ordered the 
Purohase of 10 shares of Samgamo “lectric Company stock and was 
told by plaintiffs’ customers’ man the stock was going up aud was 
advices te buy more of the stocky that he thereupon changed his 
Order and ordered the purchase of 100 sharesg that he did not know 
whether it was Zuhmen to whom he had given the orders that Kulmen 
was not the only man with whom he tradeds thet he then went to the 
‘Bings State Bank, obtained $3400 in thirty #100 bills and the balance 


| in $20 ville from his safety deposit box and gave the money to some 
which 







one at the cashier's window, receiving @ receipt for the $5400, 
100 shares had been delivered 


he destroyed after the certificate for 
| himy that he continued to trace wit 


; & 


h plaintiffs until Ooteber 14, 
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19293 that before he closed his accoumt with plaintiffs he seld 
through them 40 or 50 shares of Sangamo Electric Company stocks 

that after he received the certificate for 100 shares he took it 

to the transfer agent {not plaintiffs) and hed it split up into 

one oertificate of 7° shares, and three ecertifieates of 10 shares 
each, and later had the certificate of 70 shares issued inte omaller 
wnite. The first time he heard anything concerning the matter was in 
Merch or April, 1930, when a man named Lilly came to his effice and 
seid he wae trying te trace the stock and inquired if he remembered 
getting 10° sheres of fiangame “leetrie Company stecky that he 
(defendant) told Lilly he had boucht the stock and paid for it. 

Re Le Glover testified for defendant that in May, 1928, he 
was employed in the Binge ®tate Bank: thet he knew defendant and 
Temembered letting him into the vault in the bank and saw him teke 
some cash out of his boxe 

In rebuttsl John Helsheimer testified that he was employed 
by plaintiffs as eashier in Muy,» 1928; thet defendant had mot paid 
to him on way 3, 1923, or ot any other time $3400. On ecross- 
@xamination he teetified that he bad been in the employ of plaintiffs 
since 1920; that in May, 192%, he had cight assistants and that there 
Were three windows in the eashier*s cage} that he did not work im all 
three cages} that tellers occupied cach cage, but he had supervision 


Over theme 
Arthur J. Lilly testified that he is plaintiffs’ office 


Manager» and on March 17, 1930) at defendant's office he asked 
‘defendant if ne could show how he pai¢ for the stock and he said 
fhe could mot recally that defendant cdmitted buying 10 shares, 
| denied it, and then said he could not remember whether it 


10 or 100. 
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The first contention of deferdont is that it was error 
te admit im evidence the “buy order slip" te purchase 10 shares 
of the Sangamo 5lectrie Company stock. The record discloses that 
the defendant directed Kuhnen to purchase 10 shares of the common 
steck of Sangamo “lectric Company at the market, and thereupon the 
"buy order slip" was written by Kuhnen in the presence of the defendant. 
It was offered in evidence, but before it was received devendant's 
counsel requested, and was permitted, te cross-examine the witness 
and during this crose-exemination inwuired the meaning of certain 
Gates upon the exhibit. t the close of the crose-examination plain- 
tiffs’ counsel again offered in evidence the “vuy order slip" and 
éefendant's Gounsel objected om the ground that mo proper feundation 
had been laid for the whole exhivit, cefendant’s counsel having in 
mine the fact that Euhnen heé no personal knowledge of the two time 
stamps appearing thereen. Im defendant's brief it is eaid: “The 
Plaintiffs refused to put in evidence the twe time stamps om the back 
of the Buy Order, and the defentiant's attorney had the time stamps 
reed in evidence by one of the witnesses for plaintiffs." From this 
state of the record we think defendant is in no position to complain 
of the ruling of the court, nor di¢ the court conmit reversible errore 

Tt if also @laimed that the court erred in admitting 
Exhibit B, “Confirmation,” advising defendant that plaintiffs had 
purchased for his account 10 shares of Gangamo, and Exhibits 0 ani 
“Dy which were ctatements of defendant's cccount with plaintiffs for 
the months of Mey and June. It appears from the testimony of H+ Se 
Green, thet he wae in charge of pleintiffs office ané had supe rvi sion 
| of the clerical depertment, books, records and accounts, notices, 


eonfirmations end statements, and that he had with him in court the 
entry beoke of plaintiffs, including the customers’ ledger 
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and § were mede and checked uncer his direction and supervision; 
thet ell recerds kept in the vegular course ef business were prepared 
By ims thet the original "buy order” is transorived inte a journal 
and from the journal inte «2 customers! ledger, and at the end of the 
month a transcript is mailed to the euntomerg that Lxhivit A is a 
carbon of she original confirmation sent te the defendant in the 
regular course of business on May 9; that Bxhibits ¢ and D are copies 
of statements mailed to defendant. Xxhibit ¢ shows, swong other 
items, the purchase of 10 shares of ‘angome and that there wan due 
Plaintiffs on May 31, 24 cents, and that defendant was leng 10 shares 
of Sangamoe Exhibit > shows thot defendant hed on June 15, paid 24 
Cente, and 1° shares of Songamo had been delivered to him on Jume 4e 
Defendant denied he ever reveived the original of these exhibits. 
Upon this state of the record we are of the opinion the trial ceurt 
@id not err in ite rulings. ‘the main cuestion in the instant case 
is, @id the defendant purchase 10 or 100 shares of Sangamo “lLectrie 
Company stock, and any evidence tending to prove the fect of the 
Purchase of 10 or 100 shares was competent. These exhibits tended 
te corroborate the plaintiffs’ theory and were competent. 

Pinally as ground for revergal it is urged the verdict 


and judgment is not supported by the evidence. The defendant by 


his plea of payment Olaimed that he purchased and paic for 100 shares 

@f Sangemo Zlectric Compamy stock. "ayment wou an affirmetive 

@efense and the burden was upon him to prove it. The verdict of 
jury imports that they did not believe the defendant. Hotwith- 





standing the verdict it is the duty of this court te examine and 
Weigh the evidence and we have onrefully examined the evidence ané 
| Y the record, but this duty does not require nor permit this 
oe to substitute ite judgment for that of the jury on # pure 
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question of fact unless the court can say that the conelusion 
reached by the jury is palpably wrong. (Weleh ve Chic geo liailw 
Soo, 193 Ills Appe 146, 152.) ‘11 the instant case there wag a 
clear conflict in the evidence and under auch circumatanees it is 
the peculiar province of the jury te determine the preponderance 
and eredivility of the evicence.s In Wills & Coe v. Duke, 232 Ill. 
297, 280, the court saids 

“Where the controlling point in the case i¢ supported 
by the testimony of one witnesc and contradicted by another witness 
who, from the reading of the printed page of the records appears to 
be equally credible, a court of review is not warranted in disturbing 
the verdict of the jury, becnuse under the law this court carmot disturb 
the verdict of a jury ullees it is clearly against the manifest weight 
ef the evidence. * * * There sre many things whieh a jury observes on 
the triel in such ense that do not appear from the printed reeord e 
the appesrance of the respective witnesses, their manner of testifying 
amd a great many other cirewistancese They are in a much better 
Position in such case to determine the truth ef the matter in contro- 
yersy tham a court of review." 
See also Eimer ve Nilier, 255 tlle Appe 465, 470, andumses citede 
After exemining the testimony in this case we are of the opinion 


that we vould not be warranted in solding thet the verdict and judgment 


ere against the manifest weight of the evidence. 
Finding no xr eversible error in the record the judgment of 


the Superior court is affirmed. 
APVIRMED» 


Seanlan aud Gridley, JJe, concure 
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JOSEPH CALIGARIS and £ 
Ae CALIGARIS, 


(complainants), 
Defendants in Error, 





Ve 


BARY Ee MARTIN et ale, 
Defendants. CIRQUIT COURT, 


EREOR TO 


i ei lle al 





COOK COUNTY. 


MARY Ze MARTIN and oe T hae b v4 
LILLIAN MARION MARTIN, wOoéiAe OV 
Plaintiffs in “rror. 


4 


MRe PRESIDING JUSTICZ RUNNER DELIVERED THR OPINION OF THE COURT. 


Complainants filed their bill te foreclose a trust deed 
@ated July 1, 1925, executed by linry 1. Martin and Lillian Marion 
Martin, given to secure their note for $6,000. Mary B. Martin 
and Lillian Uarion Martin filed their answer to the bill. Builders 
& Dealers investment Company filed its anewer in the nature of an 
intervening petition claiming « mechanic's lien. The cause was 
referred to a master to toke testimony and report his conclusions 
of law and fact. He filed his report in which he recommended that 
the court enter a deeres to foreclose in favor of complainants, and 
&@ decree granting a mechanic's Lien in favor of Builders & Dealers 
Investment Company. There is no contest regarding the mechanic's 
‘Lien claim of Builders & Dealers Investment Company. Objections to 
' the report were ordered to stand as exceptions, which after a hearing 
were overruled, and on October 19, 1931, the chancellor entered a 
_ in conformance with the findinga and recommendations of the 
The amount found to be due complainants by the cveeree was 
» and to Builders & Dealers Investment Company $162.31. To 
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reverse this decree Mary &. Martin and Lillian Marion Martin sued 
out this writ of errors 
The bill alleges that on July 1, 1925, the plaintiffs in 
error being indebted in the sum of 16,000, executed their principal 
note in that amount, payable to their order and by them indorsed 
and delivered to the defendants in error, and thereby promised to 
pay defendants in orrer seid $6,000 on July 1, 1930, with interest 
at six per cent per amiwa witil maturity, whieh interest was evi- 
denced by ten interest notes, each for 91303 that to secure the pay- 
ment of the notes plaintiffs in error executed « truct deed on real 
estate in Chicago, Illinois, to Chienge Title and Trust Company as 
trustee. The bill further contained the usual allegations of foree 
Gloaure bille and alleged the fuilure to pay the principal cue July 
i, 1950. The answer filed by plaintiffs in error admitted the 
allegations of the bill, but averred that the 66,0900 note was given 
as a part purchase price for the property inmvelved pursuant to a 
written agreement entereé inte prior to the sale of the property, 
in and by which defendants in ¢rror agreed that at the maturity of 
the note it would be reneved, if .eaired by plaintiffs in error. The 
plaintiffs in error had the burden of estoblishing this defense by 
@lear and convineing proof. (Miller ve Mandel, 259 Ill» Sid, 320+) 
The evidence digcleses thet prior to July 1, 1925, defend- 
ants im error were the owners of the property and that on that date 
they conveyed the came by warranty deed to plaintiffs in errors re 
seiving in return therefor $4,000 in cash, the note and trust deed 
involved in these proceedingny, a first Lien upon the property, and 
another note for $6,000 payable in sixteen installments of $100 enehy 
glee secured by a trust decd, a second lien om the property. This 
* second trust deed has been poid and is not involved im these pro- 
eeedings. Mo mention is made in the warranty deed, the $6,000 note 
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or the trust deed now being foreclosed, of any agreement to extend 
er renew the loan of $6,006. 

The plaintiffs in error testified that some time in June 
ef 1925, they signed a contract, in the presence of George Lewis and 
We Ge Schlosser (who it is admitted were the real ¢ state brokers 
instrumental in negotiating the sale of the renl estate), relating 
to the purchase of the premises, and they offered in evidence a cone 
tract which they claimed bears their signatures, but which dees not 
bear the signatures of the defendants in error, in which it is said 
that the $6,060 note ia to be renewed at ite maturity if desired by 
the plaintiffs in error. ‘his contract they claimed is a carbon 
eopy of the original. The plaintiffs in error did not testify that 
they ever saw defendants in errer sign the original contract. George 
Lewis wos deceased at the time of the hearinge “se Cs Schlosser 
testified that he was employed by Lewis ee saslesman in 19253 that 
he saw Lewis make three copies of the contract and that these con- 
tracts were signed by the plaintiffs« in error and defendants in error, 
and one was celivered to the piaintiffs in errore 

Bdward He Neff, an attorney at law, testified that he 
Was present representing defendants in error at the closing of the 
@eal and that there was no agreement to renew the mortgage. 

The defendants in error testified that they never signed 
any papers of any kind regarding the sale of the property except 
those prepared by Neff, their attorney; that they never signed any 
eontract agreeing te renew the uote in question and that nothing 
Was ever said about extending the mortgage. It was upon this state 
‘ef the record that the master found that the defendants in error had 
Rot signed the contract claimed to have been executed. 

When a contract is relied upon as modifying the plain 
‘ané unambiguous terms of a written instrument the evicence must 
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court is affirmede 


A 


aie 


be clear and convincing befere » court will depart from the plain 


language of the written instrument. (Miller ve Mandel, supra. ) 
Here the contract relied upom is mot produced. ‘The plaintiffs 


ia error did not teatify they ever saw the contract signed by the 
defendonts im error. The only witness who testified that auch a 
contract, as is contended for by the plaintiffs in error, wee ever 
signed, wea \+ Ce Sehlosser, who anid that three copies of the 
contract were signed by all the parties and one so signed, was 
Geliversd to plaintiffs in error, yet the contract produced by the 
Plaintiffe in errer does mot bear the signatures of the defendants 
im error. This testimony gees far to defeat plaintiffs in error's 
defenses 

Ce think, after reading the evidence carefully, that 

the plaintiffs in error have failed to suetain the burden placed 
upon them by law, and thot the master's findings, approved by the 
court on the hearing, are fuliy aupported by the evidence and we 
would not be warranted in reversing the decrees ‘The meter sew and 
heard the witnesses. 4 court of review should be slow in disturbing 

the conclusions of a waster upen the facts umless it can be said 
thet his conclusions are clearly contrary to the probative force of 
the evidence. (Union Colliery Coe vo Vishbagk, 299 lil+ 1605 
Gruenenfeldor Lumber oo ve Goldens 260 i11+ Apps 515+) 


Finding no reverwvible error the deeree of the Cireuit 


APPIRMIDe 


Seanlan and Gridley, JJ+, concurs 








stata sid maxk treqeh Lite dxmes = wxoted polonivess ban tooke ¢ 
| (soxouen globus ov t9Aith) »omemndent mertiae eds to ogengmed 
wthidutesg ef? +Se0wbew, goa al mogs belier @aytdaes ed? etoll 
pad Ye Peagte sawtdege sd) mae wows geet qRitaed dom bbe torte mh 
a som dads bebihtest oav seomity vino adit «apes wk xéashae ted 
Tove met a tomes ti attisaindg, ade yd tok bosaeiaes Sh we «tonesaee 
od? to saiqoe eeuts dott tiem orb queneedsios «9 +H pow y emake 
auw gheacie oo ae bee astiaag oad ite qd hemyie exer domddmoe 
aid YS Seewrord ¢oarémes odd doy qtorrs ak oWRintely oF ovtorlied 
eiuwhrstee até to atuasemts ots cand fom eoob sotre ab wPhnbadg 
oteecye ml cVideaiely teteh of to% eavy yaumtieod wit sorts iat 
add «yidtorss eonsbiye wit galssow cette veka ow 0 
hecnig weber’ ed? aiediais GF hoLieh oral tore mt wR ett 
oct yd bovencge quamiintt otebteaw ead dass one qwad qe aeetY HOG 
ter kee somebive ads ye RoOeROTRMR YLT wee qatiaeed oft ke tied 
gniduusteld mt wale o¢ Slwoie’ wired ty ciwee a Levaneadiw ont beond 
hice od tao ¢k aovknu-etent okt weqe wiheaw & Ye emdloitone ad 
TO 9ONSY eviIedorg 44d oF nice ‘Walaa oe bape ikomen ahd daatd 
{8eL sist Cee galas | fae” seonsbive aad 
(REE ogg oti ORS yaobtod oy pen at as lie 
time? add Le served athe okdiuaoees ult ” 


Par ; a ‘sbomata 2 ne 
-- 9 CAAA :' res mee Pasar: OM Fea foot 


“vivonee vat vette baa | 


é v ; . oy fs dp! a i 


at es 



















Y fae wl St Teme Ft re: mea i! 08 BE Od P.M a ab ony 





EDWARD Ce GUILEEZ, 


(Intervening Petitioner), CIRGUIT COURT 
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AGNES SHEKEAJIAN, 7 ) ; ; 
, td \ 
Ve ) 
PAUL SHEKSRITAN, i 
Defendante | 
) APPRAL PROM 
Appellant, 
ibe COOK COUNTY. 
AGNES SHEKERJIAN, eK 
Appellee. ft \P 6 Lethe LJ »0 27 


Mis PRESIDING JUSTICE KENNER DULIVERGD THR OPINION OF THE COURT. 


By this appeal the intervening petitioner Edward C. Guilmez, 
appellant, questions an order of the Cireuit court diemissing his 
petition and denying the relief therein prayed. 

December 4, 1931, the appellamt movec the court to grant 
him leave to file his intervening petition fer an attorney's lien 
upon a lump cum alimony award to ‘gnes Shekerjian, the appellee, and 

the matter was set for hearing for December 10, 1931, at 2 pe me» at 

“whieh time the court granted leave to file his petition and re-set 
the matter for trial for lecenmber 11, 19351, at 3 pe meg on that date 
appellant presented his petition for change of venue, which wae in 

| proper form and duly verified as required by statute, which the court 

q @enied, and appellant refusing to offer any ‘testimony in support of 


Tas intervening petition it was dismissed. 
It ie contended that the court erred in denying the change 








‘of venue on account of the prejudice of the judge. The petition for 
change of venue wos drawn and sworn to December 10, 1931, and 
i that the prejudice of the judge came to the petitioner's 
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notice December 1%, 1931. At 12:45 pe me, December ll, 1931, a 
notice was delivereé to the soliciters for appellee that the appellant 
would on December ll, 1951, at 3 pe me, apply for a change of venue 
on account of the prejusiice of the judge. It is insisted on the part 
of the appellce that ressonable notice wac not given of the application 
for the change of verme. The right to a change of venue is absolute 
where a party brings himself within the provisions of the statute 
(Walsh ve Raye 38 Thle Ble 323 The People ve Seott, 326 ide 327, 
B41, 342), but the statute (svc. 5, che 146, Cahill's Illinois Revised 
State. 1931, pe 2747) requires reasonable notice, and what is reason- 
able notice is left to the diseretion of the judge to whom application 
is made in the porticular case, amd thie diseretion will not be inter- 
fered with unless it is abused. (Hutson ve Wood, 263 Ill. 376, 301.) 
The petition fer change of venue im the inetant ease stated that 
knowledge of the judge's prejudice did not come to the petitioner until 
December 15, 1931, but did met state the time in the day when he 
noquired/mmewledge. The sotice was not served until the following day, 
December 11, 1931, at le £48 Pe Mey the cause having been set for Lecembes 
ll, 1931, st 3 Be me in paseing upon almost identical facts Mr. 
Justice Dunn in Huston v. ood, gupras, said (ps 381)+ “The notice was 
not served until late in the afternoon and the case woe set for hearing 
the next day. ‘“hether sv short a notice was renconable was a question 
te be determined by the court in view of 211 the circumstances, and 
we cannot say that he abused hie discretion in this regard." (See 
Glos 1 Seam. 1645 Kelly ve Downs, 29 Ills 

+ 208.) 


ie think there was no nbuce of discretion in denying the 
oe tox a change of venue, and the judgment ie affirmed. 


‘Seoalen and Gridley, JJ«, conoure AFPIRMEDe 
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EDWIN He MANASSE, 
Appellant. 


ALBERT BEEKETT, ") ; 
(plaintiff), 
Appellee, ! 
Ve ) APPRAL PROM MUNICIPAL 
BDWIN He MANASSE et ales COURT OF CHICAGO. 
befendantas 
) 


WRe PRESIDING JUSTICH KER BDALIVSRED THE OPINION OF THE COURT. 


Plaintiff, Aibert Bennett, brought an action in assumpsit 

to recover $363 claimed to be due for labor and materials furnished, 
against Sdwin H. Manasse, Henry ». Gierahn, Ida Gierahn and 'illiam 
Sehubert. Tried before the court without « jury, resulting in a 
finding and judgment in favor of plaintiff and against the defendant, 
Rdwin H. Manasse, for $163, from which he has appealed. Henry F. 
Gierahn and Ida Gierahn were digmissed out of the exse on motion of 
Plaintiff. William f. dehubert was never served with summone. We 

are not favored with the aid and assistance of a brief on behalf 

of the plaintiff. 

Plaintiff's statement of claim filed February 19, 1951, 
"alleges he was employed by “illiam ?. Schubert to furnish labor and 
jiale for decorating a building ot 5468 New /ngland avenue, in 
ction with a contract theretofore made by said Schubert with 
owners of said property. July 1, 1951, plaintiff filed an amended 
t of claim in which he alleged that he bargained with Schubert 









work, labor and materiale to be furnished, etes, and that said 
Sehubert was then a contractor who had entered into a contract 
Béwin H. Manasse. August 13, 1931, plaintiff filed a second 
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amended statement of claim in which he alleged that October 18, 
1930, he bargained with Edwin H. Manasse for work, labor and materials 
to be furnished on the premises at 5488 New bngland avenue, Chieageo, 
Tllinois. The criginal and the oecond/ statement of claim were voth 
verified by the plaintiff. The firet amended statement of claim 
Was verified by one M. Ae Greenhouse as agent of the plaintiff. 

‘Lbert Bennett testified that he worked for defendant at 
$435 New Ungland avenue; that defendant told Sehubert to take plain- 
tiff from one of the other jobs and do that building; that the only 
conversation he had with defendant was after he commenced work at 
the building when defendant directed him as to how the work was to 
be done. On cross-exemination he testified that he never had a 
conversation with defendant prior to going to work on the buildings 
that Schubert agreed with him that he (plaintiff) should be paid 
$1.50 an hours that he entered into no contract with defendant for 
the worke He aiso testified that January 5, 1931, he served a 
mechanic’s lien notice upon defendant notifying him that he had been 
employed by “illiam “ehubert to furnish labor in and about the 
decorating under Schubert's contract with defendant on the property 
at 5488 New “nglond avenue. 

William P. Sehubert testified that defendant requested 
that the work be done and that he and plaimtiff went over and did 
the work. On cross-examination he testified that he made an 
estimate of $188 te be paid for the work that was to be cones that 
it was a question whether he owed plaintiff for the work or vhether 
G@efendant owed it to hime 

Edwin He Menagse testified that he never hired plaintiff 


te work for him, but that he did hire William ¥. Sehubert to work 


fer him on the New England avenue buildings that he never agreed to 


* plaintiff for any work thet he did on the property; that he did 
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not deal with him at alle 

Francis F. Nanasse testified he was present when defendant 
told Schubert to go to work ot 5488 New Ingland avenue. 

The defendant seeks to reverse the judgment on the ground 
that the finding of the court is manifestly against the weight of 
the evidence. While it is true that the finding of the court aa to 
the facts in the case, where it is tried without a jury, is entitled 
te the seme presumptions as the verdict of a jury and will not be set 
aside by a court of review unless it is manifestly against the weight 
of the evidence, yet where, after giving consideration to the variant 
ateries of the witnesses, the reviewing court is of the opinien that 
the finding ie clearly agzinet the weight of the evidence, it is its 
éuty te sect aside and reverse the judgment. “A performance of this 
duty is absolutely essential for the preservation of the rights of 
citizens and property owners.” (C+ & Bs Ns iis Coo ve Meech, 163 Ills 
305, 3086) 

After a eaxveful rending and exemination of the entire 
evidences, we have reached the conclusion that the finding and judgment 
of the court is manifestly agsinst the weight of the « videnece and that 
justice will be best served by 2 re-trial of the case. The judgment 


of the Municipal court is reversed ond the cause is remanded. 
REVERSED AND REMANDED. 


Seanler and Gridley, JJ+, concure 
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(plaintiff), 
Appellee, 





. APPEAL FROM S IOR COURT, 
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GHIGAGO CITY BATLWAY COMPANY, 
et ale, (defendants), 
Appellantae 


ed 


Mie PRESIDING JUSTICE KERNGR DELIVERS) THE OPINION OF THE COURT. 


Plaintiff, Rese Ceernecki, brought suit to reeever damages 
for injuries oustained es a result of a collision between an automobile 
in which she was riding, driven by “tanley Grzeskowiaks, and a street 
@ar belonging to defendants. ‘the jury returned ao verdiet for plaintiff 
| for $1500, which won reduced by remittitur te (1000 and judgment was 
“entered thereon, and defendants appealed. 
The plaintiff's ceelarstion consistec of four counts. The 

 firet count charged that April 26, 1930, while plaintiff wae riding 
; in an automobile being driven along Lake Shore drive in Chicago, 
5 Thlinois, in a southerly direction, ¢cefondants so negligently, eare- 

lessly and improperly ran and operated a street car along and upon 
_ their railroad on the public highways ot the point where Lake Shore 
| “érive and East Chieaso avenue intersect, and that by reason of such 
| negligence aaid street ear violently collided with and ran against 
‘gaid nutomodile, causing plaintiff to be injured, ete. The second 
t charged that defendants, by their agents, then and there recke 













» wilfully and wantonly ran and drove said street ear against 
automobile, and that by reason of the improper and wanton and 
conduct of defendants, by their servants, said street ear 

collidee with and ran againct waid automobile. The third 
set up sec. 99 of the General Ordinances of the Commissioners 
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of Lincoln Park, and alleged that Lake Shore drive at the inter- 
section of Kast Chicago avenue is a boulevard and that no automatic 
or other signal deviecs for the regulation of traffic were installed 
there; that defendants weve driving said street car wenterly on East 
Chieage avenue and negligently foiled to bring it te « full and 
complete stopo as required by sald ordinanee, but, on the vontrary, 
negligently operated and drove said street car upon and along said 
Bast Chicego avenue and upon and across Lake Shore drive without 
first bringing such atrect car to a full and complete stop before 
reaching Lake Shore drive. ‘the fourth count charged that defendants 
negligently and improperly approached and drove said street ear upon 
and along Gast Chiecage avenue in a westerly directions, upon and across 
Lake Shore drive, without having said street car under control or its 
gong sounding. ach count alleged that plaintiff’ was at oll times 
in the exercise of due care and caution for her own safety. The 
defendants pleaded the general issue. 

It is insisted on the part of defendente that the plaintiff 
was not in the exercise of ordinary care fer her own safety just prior 
te and at the time in question and that the judgment should be reversed 

@n the ground that the plaintiff wor guilty of contributory negligence, 
and they argue that she saw the street car et all stages of ite pro- 
 SFeae and knew it was crossing the boulevard when there Was ample time 
for the automobile te have been stopped and thus avoid the collision. 

There is no controveray awe to the essential and material facta. 

j There is a double strect cox track along Lake Shore drive 
which runs from the Navy Pier to Ohio strect where it turns west to 
i, Shore drive. It turns north again and runs along the east side 
of Leake Shore drive to East Chicago avenue where it turns west, 
| the dxive and runs west for many miles. ‘The paved pert of 
Shere drive is 50} feet wide and Chiengo avenue from curb to 
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curb is 44 feet wide. Hast of the paved part of Lake Shere drive 

is a grass plot 6 feet in width, and next to that is a bridle path 
approximately 15 feet wide. The street ear track is east of the 
bridle path. The curve in Chicago avenue is a wide curve. bout 
midnight April 26, 1930, plaintiff was a passenger in a one-seated 
autemobile with a rumble seat in the rear, driven by Stanley 
Graeskowiake Plaintiff was seated ot the left of the seat next to 
Grseskowiak and Marie, her sister, sitting to the right of plaintiff. 
The automobile was being driven south on Lake Shore drive at the 
rate of 15 or 23 miles an hour, 5 or 6 feet from the west curb, and 
when about 20 feet north of the street ear track the driver set his 
brakes slightly and alowed down to 8 or 10 miles an hour, but collided 
with the street car which had traveled north along Imke Shore drive 
and had turned west inte Chicago avenue at a speed of 20 miles an 
hour without stopping before making the turn. 

Stanley Grzeskowiak, the driver of the automobile, 
testified that when he was 50 feet north of Chicago avenue he saw 
the etreet car 20 feet south of Chicage avenue, coming north; that 
he thought it would stop there and he kept going, but the street 
Gar did not stop. It went by him and he ran into the street car. 
The plaintiff was sitting next to him. the did not say anything. 
Ne one in the automobile said anything. He further testified he 
Ten into the right front part of the street ear, 3 or 4 feet from 
the front end, just where the door opens back of the front platform, 
and that at 23 miles an hour he could stop his automobile in 10 or 
15 feet. 

Plaintiff testified that when she first saw the street 
@ar it was about a block away, coming north. It did not stop at 
the drive but kept on coming real fast, ond when they got to Chicago 


-svemue it had gone into the drive - it was near the middle of the 
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érive, and then the street car hit the automobile, and that she 
aid not say anything concerning the street car to the driver. 

The negligence of « driver will not ordinarily be imputed 
to the person ricing with him. (Pienta ve Chiengo City Rys Cosy 
284 Ill. 246+) But one riding in an sutemobile is bound te exercise 
due care and caution for hig owm safety and te warn the driver of any 
Ganger thet may orice. iw fuilure to do se, if it eontributes te 
the injury, will be euch negligence as will bar him from a recovery. 
(Zlynn ye Chicago City Sy» Cos, 250 Ill. 460% Pienta y. Chicago City 
Bye Coe, 284 ide 2463 Griffenhan y. Chicago Rys> Cos, 299 1d. 5905 
Bee vs City of Peru, 345 id. 36.) 

It wee esuenGial for the plaintif’ to prove that ehe was 

im the exercise of ordinary enre for her om safety in appreaching 

gmd going upon the crossing, and she was not relieved from that duty 
because she wae riding im an automobile. (Opp ve Pryor, 294 I1le 

$38.) 

\ Under the facts shown by the evidence in this ease it 

was Clearly the cuty of plaint iff in the exercise of ordinary care 

and caution for her ow axfety in crossing the street to warn the 

driver ef the automobile of the approsnching danger. This she did 
“Rot do. We must therefore hold she wos guilty of contributery 

| igence. 

The judgment is reversed and the cause remanded. 

REVERSED AND REMABDEDe 





and Gridley, J&e, concurs 
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MRe PRESIDING JUSTICK EUSWEH DELIVERED THE CPINION OF THE COURT. 


Aetion was brought by plainiif? againat defendant to 
recover the balance of the purchaze price fer the installation 
of a refrigersting plant. ‘ried by the court without a jury, 
resulting in a finding and judgment fer plaintiff for $1,450. 
This appeal is from thxt judgment. 

The statement of claim sets ferth that May 16, 1924, 
Plaintiff entered inte a written contract with defendant whereby 
Plaintiff agreed to erect in defendant's premises a refrigerator 
Plant; that the plant was erected and installed; thet defendant 
paid $400 on account, leaving a balance of 915450¢ 

Defendant's amended affidavit of merits admits the 

 @xecution of the contract, and alleges that the installation of 
_ the plant eas not in accordance with the contract in that it 
"tailed te produce and maintain the guaranteed temperatures that 
“dumesiately after ite instellation, ani from time te time there- 
» defendant notified plaintif’ of the failure of the plant 
produce the guaranteed temperaturess thot plaintiff endeavored 
make necessary changes, but the plant failed to produce the 
temperaturess that defendant continued te operate the 











| i EAS we sas 
an BBP TG ROLALGO WHT GamAv iio. actin sonar AS 


ad tmabnetes saniage Wiiatelg ¥ dtauond wane WORten” aid sass 
 galdaltassat edd x62 oadsg evasion ant? Te semalad wid eveee 
 gCEE @ dwaitate dewos sds ys wobXT — dmalg sikzoxonttten & 
Obes wo 1iaminde wt armel, ls pnibat ant sake eo 
sfemamont, deste aa? al Langan abst 

obR2L 4k yall Sould dosed aéoe mot» Yo tmmetate wT 


Worede igsdnoted Aadw Suausiae ABssiew © ofmh doxodne YE domi 


“sotarophtio: 8 avetanng at inehavtsd ah goons Of deorpe witie | 
_ deaado zoe Seube tboLtedont BEDS pepoern sew dandy ssi ps 
Paes ibe) Le souniad & gatvans « pment SORE 
est eeiade ad x98 te divebliia bedrest a! saabae tod olathe 
Ye wolinikataat vs sins? appeits ae .toatinee ood 20. multupen 
gE traf st foantone pat debe egaptenone sh pen gow Caml 
todd qoumdaceyens deotactainy oi Aketalem ona aagoorg. a 
~orwds oak? of omt) moxd bam eitohiniiedant afi x9¢te VU 
tankg odd Bo cumin? ods Yo Vilimtadg bostldon inns. sm9 » ove 
horovovbme Liivakale tend yaotmdaveqers veo dan samy sels : hee © 
ad? couberg of SoLlok dmaty od? aud sevanao erme090s 
edd eSaxoqo of douatinee dnedavteb seid 7 















ole 


plant, at defendant's request, for a period of time while plaintiff 
Was making the necessary changes; that pleimtiff failed te comply 
with the terms of the agreement, by reason whereof defendant requested 
the plaintiff? to remove the equipment. 

Defendant also filed a statement of claim in which it 
alleged the facts set forth in its affidavit of merits and that it 
paid plaintiff $400 prior to the time when a sufficient test could 
be made of the refrigernting plant; that it hae at all times been 
willing to return the equipment installed and has offered to permit 
plaintiff te remove the equipments ‘“herefere plaintiff became 
obligated to return the $400 paid. 

Plaintiff filed an affidevit of merits te defendant's 
statement of claim denying it failed to install the refrigerating 
Plant in accordance with the terms of the contract, and alleged 
that defendant accepted and used the plant to date of bringing suite 

Plaintiff offered no testimeny and the undisputed facts 
appesring from the evidence offered by defendant are that on May 16, 
1924, the parties entered into a contract by which plaintiff agreed 
te install a refrigerating plant of sufficient ice melting capacity 
to maintain a temperature in the cooler on the first floor of 55 to 
38 degrees Fahrenheits in the basement cooler of 40 te 45 degrees 
Fahrenheit; and in the closed type counter a temperature of 40 to 
45 degrees Fahrenheit. It was also agreed in the contract that 
Sfter the plant was started plointiff would furnish an engineer 
for two days, and during that period the plant vould produce the 
@Maranteed results; at the end of the two days defendant to accept 

the plant should it produce the guaranteed temperatures, and if it 
fetlea defendant was to give plaintiff written notice ef such 
‘fatlure, and cefendent should have a reasonable time in which to 
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accomplish the guaranteed temperatures or permit plaintiff te remow 
ite equipment upon refunding to defendant whatever money had been 
paid on account thereof. The contract price was $1,850, payable 
$200 upon signing of the contract, $200 upon shipment of the mochine, 
$200 upon completion of the pliant, and the balance to be evidenced 
by notes ef $200 cach, one note payable three months after completion 
of the plant, ome note every three monthe thereafter until all are 
paid. #200 was paid at the execution of the contract, and an 
additional $200 was paid prior to the inatallation of the plant. 
The plant was installed in June, 1924, under the direction of Pred 
We Vogt, a refrigerating engineer employed by plaintiff. The plant 
did not »t any time produce a temperature in the clese: type counter 
of 40 to 45 degrees Fahrenheit. Immediately after the installation 
ané continuslly thereafter until Getober, 1924, complaints were 
made as to the temperature in the coumters Thermometer readings 
were made over a period of four months, curing which time the 
defendant was directed to use the plants but ot no time was the 
temperature in the counter less than 55 degrees Yahrenheite The 
$200 to be paid on completion of the plant was never paid, nor were 
the notes provided for by the contract ever executed, the defendant 
refusing to make the payment or to execute the notes on the ground 
that the temperature in the counter was not setisfectory, but would 
sign the notes when the plant was in proper working condition and 
furnishing temperatures in accordance with the contract. 

There was no complaint about the other two units, and 
the plant did maintain temperatures of 40 to 45 degrees Fahrenheit 
im the basement cooler, and 35 to 38 degrees Fahrenheit in the 
eooker on the first floor, and defendant continues to use al) Of 


the equipment, in both coolers and in the counter, until Qetober,s 
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1924, when it removed the coils and pipes from the counter, but 

the plant and equipment were continued in operation ané were used 
for the purpose ef cooling the two coolers until about May, 1925, 
when = new plent wane installed, anc the plant installed by plaintirr 
wae placed in cefendant's basement. After the coils and pipes in 
the counter were removed and until May of 1925, defendant used the 
counter, obtaining refrigeration by the use of ice. 

The defendant has assigned a number of errors. In the 
view we take of the instant case it will not be necessary to discuss 
all of them. At the commencement of the trial of the cause the 
court rule¢ that the burden of proof was upon the defendant and 
required it to proceed with the presentation of the evidence; in 
so holding, the defendant contends the court erred. Ye are of the 
opinion the point is well taken. She contract in question required 
the plaintiff to furnish and erect a refrigerating plant and 
guaranteed certain temperatures. Plaintiff, by its statement of 
Claim, averred performance of the contract. The defendant's 
affidavit of merits denied performanee of the contract, thereby 
putting plaintiff's averment in issue. The rule is that a party 
suing upon a contract, alleging performance of it, can only recover 
by proving performance in strict accordance with its terms. (furmex 
Ys Osgood Art Colortype Coes 225 111. 629, 6375 Fisher_v. Johnson 
St _wlo» 239 Ill. Apps 255 Abeles & Taussig Le & B_ oe vo Ne Ne 
Bide Le Coes 259 Ill App» 623) Plaintiff's counsel, however, 


 @ontends that the defendent waived performance by the use of the 
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4 wid be best served by a retrial of the cause, we shall not discuss 







equipment. i» view of the fact that we have decided that juatice 


eontention ef the plaintiff for the reason that even if there 


merit in plaintiff's contention it ie in no position, under the 
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pleadings, te avail itecelf of the doctrine of waiver. The plain- 
tiff ean only recover when it has fully or eubstantinlly per formed 
its contract, or else aver and prove m sufficient exeuse for its 
noncompliance with its conditions. (Hart v. Carsley Manf. Coe, 
221 ille 4443 Sohillingyr Brose ys» Thompson-iterrett Coe, 172 Ill. 
Appe 3219, 324.) Im Heder v. Midlond Coonslty Cos, S16 TLle 552, 
it was said (ps. 559): 


| “The ebject of a declaration im am action at law is to 

state the facts constituting the plaintiff's cause ef action upon 

which ee ttes te recover, so an to eneble the defendant te 

_ ‘prepare his defonge and ueet the facts alleged with ropriate 

evidence. Im order to recover the plaint ire Bat swave the case 

@lieged in his declaration. it is a primary and elementary 

nage that a plaintiff can recover only on the case mace in 
declaration. He cannet make one conve by his allegations 

recover on a different oases made by the proof. (Citing ences. 

The defendant hasaright to kmow what the plaintiff charges against 

hin in order to properly make his defense and to prevent his being 

taken by surprise by the evidenes at the trial, {citing easene) 

It is a familiar principle of pleading that when the consideration 

ef the defendant's contract is exrcutory, or ite performance is 

to depend om some acts te be done or forborne by the plaintiff, 

er on some other cvent, the plaintiff must aver the fulfilment 
the cordition cr show some excuse for the nen-performance. 


Citing cases. )" 
Gee aleo Hamilton Coe ve Channeli Chomienl Cos, 3°7 Tlle S62, 364, 


The judgment of the Municipal court will be reversed and 
om ve REVZRSLD AND REMANDED. 


Seanlan and Gridley, JJo, concure 
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CASSIE LANDSMAN 
(plaintiff), 
Appellant, 
} | APPEAL FROM MUNICIPAL 
. 
COURT OF CHICA 
SCHIFF TRUST & SAVINGS BANK, . lg ed | 
corporation, et ale, nao ¢ ~~ f\ & 
defendants), = -eft0 VV O 
Appellees. 


MRe PRESIDING JUSTICE KAN DELIVERED THE OPINION OF THE COURT. 
Plaintiff, Cassie Landsman, brought assumpsit against 
the defendants, Sehiff Truct & Savinge Bank and West Side Trust 
& Savings Bank, on an alieged contract to repurchase certain real 
estate bonds purchased from the Schiff Trust & Savings Bank. The 
Cause was tried by the court without a jury, resulting in a finding 
for the defendants and « judgment against the plaintiff for costa, 
and plaintiff appealeds 
The sevond amended statement of claim sete forth that 
March 6, 1930, plaintiff’, at the solicitation of one schuster, 
vice president and cashier of Schiff Trust & Savings Bank, purchased 
three $1,000 real estate bonds upon the promine of said Schiff 
Trust & Savings Yank to repurchase said bonds at any time at a 
Giscount of 1%; that on or about February 1, 1931, Sehiff Trust 
& Savings Bank fraudulently sold ond transferred all of its assets 
to the Yeast Side Trust & Savings Bank, a corporation, subject to 
all of the outstanding indedtedness of Schiff Trust & Savings 
Bank, and that by seid purchase the said West Side Trust and ‘avings 
Bank assumed all of the obligations of the said Sehiff Trust & 
Savings Bank, The affidavit of merits of the defendant Schiff 


‘Trust & Savings Bank denied that it promised to repurchase said 
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bonds. The affidavit of merits of defendant West Gide Trust 
& Savings Bank denied knowledge of any contract between plaintiff 
and Schiff Trust & Savings Bank whereby plaintiff purchased three 
$1,000 bends from said Schiff Trust & Savings Bank in consideration 
of an agreement to repurehase the same by said Schiff Trust & 
Savings Bank; denied that the Sehiff Trust & Savings Bank fraudulently 
sold and transferred ell of its assetea to the Vest Side Trust & 
Savings Banks but admitted that om “ebruary 1, 1931, it purchased 
the assets of the Schiff Trust & Savings Bank, subject to certain 
Liabilities which it agreed to pay, but denied that it agreed to 
assume to pay any liability to the plaintiff. 
Cassie Landsman testified that March 6, 1930, she had 
& conversation with Samuel Schuster, as a result of which she 
purchased of the Schiff Trust & Savings Bank, three $1,000 bonds 
and was given a receipt on which was written a promise that the 
bonds would ve taken beck at any time she desired to ensh them in, 
at a loss of 1%; that in December, 1930, she went to the Schiff 
Trust & Ssvinge Bank and requested it to cash in the bonds, at a 
loss of 1%, but it refused te take them backs 
Elias Bieman testified that he was a brother-in-law of 
Plaintiff; that March 6, 1930, he went with her to the Sehiff 
Trust & Savings Bank and talked with Samuel Schuster, the vice 
president and cashier of the bank, and informec him thot plaintiff 
had $3,000 te invest for a short times that she wanted to be in a 
position to get the money any time she needed itz that Schuster 
suggested she buy short maturity bonds, which the bank woulé cash 
im at any time at 99, or a loss of 1%; that she said she would buy 
#uch bonds, and thereupon Schuster galled a clerk and told him to 
“bring the Lancaster bonds and a bills that when the bonds and bill 
a the sale thereof were handed to plaintiff she told Schuster, 
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“You told me that i will be able to cash in the bonds at any time 
I wanted to at 99. I want that «ritten im the bill,” and Schuster 
replied that was all right and he gave the bill to a clerk nearby 
and told him to write in the bill that the bank would take the 
bonds back at any time before maturity at 1% off; that that agreee 
ment was written upon the bill and that she then purchased the bondsg 
that before the bill was handed te plaintiff he saw the clerk write 
upon the bili the words, “We hereby agree to take back the above 
bonde at any time you desire te cash them im at a discount of 1%." 
The bill was introduced in evidence and is as follows: 
"Plt Exe 4 
Phone Haymarket 3000 
BOND DEPARTMENT UGHIFF ThUsT & SAVINGS BANK 
Under State and Chicage Clearing House Supervision 
RESOURCHS OVER $7,000,000.00 
ROOSEVELT ROAD, NEAR HALSTED 


Chievago, March G, 1930 
Noe 9095 
SOLD TO MRS. CAsSTE LANDSMAN 
3210 Ws. Polk St. 





PIRST MORTGAGE RNAL ESTATE GOLD BONDS 


. 10, 
Loan Bee $5000 Lancaster #65, 91 and 92 Int. $68001 from 4 or 


We hereby agree to take back 
the above bonds at any time you 
desire to cash them in at a 
discount of 1% 
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(Stamped ) $3068.01 
SCHIFF less C/p #8 detached ° 
TRUST & SAVINGS , M2018 
BANK Safe Investments Since 1892 $2978.01 

PAID 
Telier*® 


He further testified that becember 30, 1930, he and plaintiff ree 
turned to the bank ond requested Sehuster to take back the bends 
ata loss ef one per cent, whieh the bank refused to do. 

Samuel Sehuster testified that he was formerly the vice 
president and cashier of the Schiff Trust & Savings Bank and had 
kmown Nieman for six or seven years; that he had no conversation 
with him or the plaintiff om March 6, 1930, and that he knew 
nothing about the sale and purchase ef the bonds in questions 
that on March 6, 1930, he was in Mlorida and did not return te 
Chicago until March 14 or 15, 1930. 

Benjamin Le Golm testified that the name and address and 
the figures on the bill introduced in evidence by the plaintiff were 
in his handwriting, but that the words, “We hereby agree to take 
Dack the above bonds at any time you desire and cash them in at a 
Giscount of 1%," were not on the bill when he made its that when 
he wrote the bill he mde a duplicate of it. The duplicate was 
offered in evidence and is in all respects the same as the original 
bill except for the words, "We hereby agree to take back the above 
bonds at any time you desire to cosh them in at a discount of 1%," 
do not appear thereon. 

Morris Kaplan testified that he was in the employ of 
the Schiff Trust & Savings Bank on Moroh 6, 1930, and delivered 
the bonds and bill in question to plaintiff; that ot the time he 
‘Gelivered the bill it did not have thereon the words, “We hereby 
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agree to take back the above bonds at any time you desire to cash 
them in at a ciscount of 1%" that at the time he delivered the 
bends and bili he kept a duplicate thereof, which was offered in 
evidence by defendant. 

A® the close of all the testimony the trial court found 
that the plaintiff bee failed te prove that the defendant agreed 
to Tepurchase the bonds im question. 

Plaintiff’s counsel now contend that the finding and 
judgment is contrery to the evidenee and that the court should 
have found in favor of the plaintiff. 

After o careful examination and consideration of the 
evidence, including the two «xchibits, we have reached the conclusion 
that there is no merit in this contention. In our opinion, from 
the testimony and the fnucts and circumstances in this cause, the 
trial court could net have made any other find ingo 

It is also contend:d that the court erred in excluding 
evidence offered by the plaintiff. It appears that plaintiff's 
counsel attempted to intreduce in evidence a copy of an agreement 
between Schiff Trust & Savings Bank and the Vest Side Trust & 
Savings Bank, to which objection was made and sustained because it 
was a copy and not the original. Ne notice had been served upon 
éGefendants to produce the originsl. Under such cirewnstances 
secondary evidence of the contents of o written document is not 
Admissible. (Be, Co Co & Ste le By» Cow ve Gages, 286 Tl. 215.) 
But even if the copy of the contract had been admissible, the 
Tuling of the court did not constitute reversible error for the 
Teagon that the court fowd that no agreement had been made by the 
Sehiff Trust & Savings Bank to buy back the bonds and there could 

“NOt, therefore, have been any obligation te the plaintirt upon the 
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of the West Side Trust & Savings Bank. 
t of the Municipal court is affirmedes oor wide 
and G o Joep Concure 
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CARL MOBERG and EMMA MOBERG, ) 
(plaintiffs) » ) 

Appellees, 

‘ APPEAL FROM SUPERIOR 
» 
| COURT, GOOK counNT 

us MeTEWATIR, ' ——- | 
éefendant), > Wall ie ae, pr af 

Appellant. @w~06€ LA. OF} * 


Mite PRESIDING JUSTICE KURBER DELIVERED THE OPINION OF THE COURT. 


Plaintiffs brought an action on the case against the 

defendant to recover demages in connection with a certain exchange 

of real estate in which the defendant acted as the agent for 
Plaintiffe. A plea of not guilty wes filed and the cause was 

tried before. the court and jury, resulting im a verdict in favor 

of plaintiffs for 03,060, upon which a judgment was rendered 

against the defendant, From this judgment defendant has appealed. 

It is contended thet the declaration, consisting of one 

count, did not state a cause of action. It alleged in substance 

thet plaintiffs owed certain real estate and were on April 1, 1928, 
induced by defendant toe sign a contract to exchange their property 
with James T. Ford, for certain other real estate at the value of 
Plaintiffs’ property of $85,000; that on April 25, 1928, the plaintiffe 
ané Ford consummated the transaction pertaining te said exchange of 
Properties; that the defendant wae a real estate broker and was 
‘Mmployed by plaintiffs as their agent in the negotiation of the con- 
- tmet for exchange of said properties, and the consummation thereof, 
"and that the defendant, after said contract had been signed and belore 
| exchange was consummated, wrongfully, freudulently and deceitfully 
o OF caused to be altered, said document signed by the plaintiffs 






the exchange of the properties, without the knowledge, consent or 
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noquiescence of the plaintiffe, or either of them so to do, so 

that the effect thereof, as so altereds was that the plaintiffe® 
property was exchanged for Yord's property at a valuation of $82,500 
instead of $85,000, and that the defendant wrongfully, f-audulently 
and deceitfully caused a deed omd other documenta te be exceuted by 
the plaintiffs conveying their property to Ferd, thereby eausing Pord 
to pay to the plaintiffs money or property of the value of $2,500 
less than the amount which the plaintiffs would be entitled to, but 
for the said wrongful, fraudulent and dceeitful scts of the defendant, 
all ef «hich wae contrary to the duty of the defendant in that behalf, 
which acts of the defendant im the premises were for the purpose of 
indueing the plaintiffs to sell their property at the valuation of 
$82,500 inatead of $85,000, and that defendamt made such representations 
and statements to them in the premises as to consummte said fraud and 
deceit; that the plaintiffs, relied implicitly upon the defendent amd, 
belicving his representations and statements in the premises to be 
true, plaintiffs were deceived and é@efrauded by cefendant in the sum 
of $2,500. 

While it is true that a party is not bound to plead his 
evidenee and that it is only necessary that he plead the ultimate 
facts, and that any defect and omission in pleadings, in substance 
or in form, which would have been available on demurrer ere cured 
by verdict where the iscues joimed are such ow necessarily required, 
om the trial, proof of the facts so defectively stated or omitted, 
ané without which it is not to be presumed that the court would have 
G@irected, or the jury would heave given, the verdict, nevertheless the 
@eclarstion mot allege oll the circumstances necessary to sustain 


“the cause of action. (Hansberry v+ Holloway, 352 ‘le 334+) Im the 


ense it does not appear from the declaration that the plain- 
auffered a loss, and there is nothing alleged in the declaration 
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from which it can be seen how the alteration of the contract was 
injurious te the pleintiffe. Nor are facts alleged from which it 
may be inferrec thet it made any difference te plaintiffs or Ford 

as to what was represented in the contract as to the value of plain- 
tiffs’ property; and there is nothing in the declaration te warrant 
the charge that cefendant wrongfully, f audulently and deceitfully 
Gaused the ceed to be excouted by the plaintiffs. Under euch cireum- 
stances, we are of the opinion the declaretion dues not state a cause 


of actions (Walters ve City of Otiawas, 40 Ill. 259; Beveridge ye 
Zilinoig Fuel Cos, 285 ide 513 Honsberry v- Holloway, 352 ide 3546) 


The judgment of the Superior court will be reversed and 
a cemse remenéed. 
REVLAGEL AND REMABD. De 


‘Seanlan and Gridley, JJo, coneure 
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LAURA D, SCOrT, } i 
Complainant and Croes-Defendant, 
Appellant, e 
APPEAL FROM SUPEHIOA/ COURT 
v8. 


FRANK &, SCOTT, 
Defendant and Crese-Compizinant, 
Appelles, 
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BR, PRESIDING JUSTICE KERKER RELIVERED THK OPINIOK OF THE COURT. 


September 25, 1950, Laura bb, Seott filed a bill fer divoree 
charging Frank &. Seott with extreme and repeated cruelty. He 
anewered, denying the charge, and filed a eross bill in whieh he 
alleged that she indulged in spasms and boisterous temper, in whid, 
with ferocity, rage and fury, she had on several oceseions aeeaulted 
him without any just cause therefor, and that she had been guilty of 
extreme and repeated cruelty; that with rage, fury and ferocity she 
beat, struck, kicked and scratched him; that on or about May 6, 
1926, at Los Angeles, she threy a «lage of ly#el uven his faee and 
inte his left eye; that on or about Kay 12, 1930, she etruck him 
in the face; that on or about June 19, 1930, she again struck him 
in the face with a slipper, thereby cutting the skin under his left 
eye and diseoloring the flesh about hie left eye, and tore from his 
body his underwear; that about July 14, 1930, she beat him about the 
head and face with an unbrella; that about August 15, 1930, she 
threw a pint glass of water over hie clothing and about his shoulders 
and neck; that September 20, 1950, she violently assaulted him, and 
With malicious deliberation dug her four finger nails of her right 
hand into the flesh of his left cheek, and that she has been guilty 
of other and further vicious aseaulte upon him, the daye on which 
Such assaults occurred not being fresh in his memory; and further 
@lleged that cach and all of said acts of cruelty were without any 
Feasonable or just provocation. She answered the cross bill, denying 
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each and every charge of cruelty. After hearing the evidence on 
the bill and cross bill the chancellor, on October 30, 1931, found 
that complainant has failed to establish the charges in her bill, 
and a decree wae entered diswissing the bill for want of equity; 
and the chancellor found that Laura D, Seott was guilty of extreme 
and repeated cruelty, and granted Frank &, Seott a divoree, From 
that deeres Laura ». Seott appealed, 

A decree in chancery granting affirmative relief must be 
supported by evidence preserved by a certificate of evidence, or by 
a finding of facte in the deoree iteelf, and ne presumption will be 
entertained that evidence sufficient to sustain the decree, not ap- 
pearing in the record, vas heard, In the instant case there ia no 
certificate of evidence, and the facte recited in the decree sre 
that appeliant is a woman of violent and ungovernable temper and on 
one or more occasions, while angry, has been guilty of extreme and 
repeated eruelty toward the aprelies; that on March 6, 1976, withoeat 
provocation, she asseulted the appellee and hurled lyso& upen his 
face and about his head, turning hiw and eausing him great pain; 
that September 12, 1930, without provocation, she etruck him in the 
face, ordered him out of the house and threatened him with further 
Violence; that June 19, 1930, she struck him in the face with her 
Slipper, cutting the skin on his face; that July 14, 1930, she 
struck him with an umbrella; that August 15, 1930, she threw a 
Glase of water at appellee, and September 20, 1930, she dug the 
finger naila of her right hand inte his flesh and seratched his 
face, | 

Appellant contends tuat the decree does not recite surfi- 
cient facts to sustain the decree, This point is not well taken, 
It is not necessary that the decree should set out the evidence 
where the cause is heard in open court on oral testimony. To sus- 
tain the decree the recital of the ultimate facts is sufficient. 
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(Zreneh v. Preneh, 302 li]. 152, 158; Szarewion vy. Sgarowles, 338 
id. 481, 487.) Sufficient ultimate fucts do appear in this decree 
to justify the reiie? granted, 

it is aleo insisted that the deeree should be reversed bee 
cause certain of the acts of cruelty found by the decree were not 
alleged in the cross bill. it is net necessary that the acta of 
cruelty be proved on the exact daye alleged in the eross bill. All 
that is required ie that the acts of cruelty be alleged with reason- 
able certainty as to tine und place. ‘the exact day and place of 
each particular act need not be alleged. (14 Gye. 666; Wellman vy, 
Wellwan, 191 Ik]. App. $14.) in the instant case the eroas bill 
alleged that the appeliant on or about Kay 6, 1926, threw a glasa 
of lysol upon tne face and inte appellee's left eye, and that acts 
of cruelty cccurred on June 19, July 14, August 15, and September 
26, 193G, and that she had been guilty of other and further vicious 
aeseauite. The decree found the lysol throwing occurred on Maroh 6, 
1926, and not May 6, and also found that aets of cruelty occurred 
on June 19, July 14, August 15, and September 260, 1930, and in ad- 
dition that on September 12, 1930, appe.iant, witheut provocation, 
struck the appellee in the face. Where there is a general allega- 
tion of divers acts of cruelty at other tlmes than those specially 
mentioned, evidence is adwissible to supplement the evidence pro- 
duced under the apecifie allegation. (18 GC. J. 111, 112; Bobowskd 
¥s Bobowski, 242 111. 425.) Literal proof of every sliegation is 
Rot required. Substantial proof of the material allegations is 
sufficient. (49 ¢. J, 807, 808 and 314.) Moreover, a variance 
in the allegations and proof is not fatal unless the variance ie 
material. (Hills v. Moljunn, 232 111. 488.) he material allega- 
tions are the acts of cruelty, not ‘he dates, 

It is next urged the decree should be reversed because it 


found that only two acts of cruelty were without provocation, i. @., 


1926, 
March 6,/the throwing of the lysol, and September 12, 1930, when 
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ehe struck hin im the face, That was sufficient. ( Bobowaki ¥. 
Bobowski, 242 111. 524.) 

It is also contended that since the decree did not find that 
the act of cruelty of September 20, 1930, was not without provoeca- 
tion, and since the parties resided together as husband and wife up 
te and including that date, all previous acts of cruelty were con- 
fonea, It is sufficient te sey that condonation is an affirmative 
@efense and must be pleaded, No sueh plea was filed by appellant. 
A 4efendant cannot avail himself of any matter not stated in his 
answer, even though it shoul4 appear in the evidence, (Klekamp y. 
Elekowp, 278 111. 9%; Hitechell v. Clem, 995 id. 150.) 

Equally without merit is her elaim that the case must be 
reversed because the chancellor made mo finding that she assaulted 
appellee on several scenasione mentianed in the erose bill, 

It is finally contended that the acte of cruelty found by 
the decree did not constitute cruelty within the meaning of the 
Divoree act, and counsel argues thet slight aecte of violence by a 
wife against her husband do inst constitute extreme cruelty so long 
as there is no reason to supposte that he esnnot by a reasonable 
exercise ef physical power protect himself and prevent a repetition. 
It ie aifficult to define with precision what is and what is not 
extreme and repeated cruelty. The same act is not the same thing 
under all circumetancen and te 221 persons. Necessarily, each 
ease must, to a large degree, be judged by itself. (Nard vy, Ward, 
103 T11. 477, 483.) Extreme and repeated cruelty, as used in our 
Statutes, has been construed to mean phyrical acts of violence; 
Ddedily harm, such as endangers life or limb; such acts as raise a 
Peasonable apprehension of bodily harm and show a state of personal 
danger incompatible with the married state. (Trenehard v. Trenchard, 

; 245 Til. 313, 315.) And the general principles of law are the same 
— the suit be instituted by the husband ©F the wife, but in 
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the application of these principles it in necessary to consider 
the relative rights whic! the marriage has created, the physteal 
constitutions and temperaments of the parties. (Garrett ¥v, 
Garrett, 252 111. 313, 322.) 

Substantially the identical argument made by counsel in 
this case was made in Teal vy, Teal, 324 Ill. 207, and in that case 
the court held that in a suit by the husband for diveree on the 
ground of extreme and repeeted cruelty, where repeated assaults 
are shown to have occurred and the wife's ennduet is shorn to be 
such as to make it prebable that the aseaulte will continue, the 
question of the strength of the husband and his ability by constant 
vigilance and agility to escape injury is not material, 

After a careful exacinatien of all the arguments and conten. 
tions of appeliant'’s counsel, we are of the opinion the decree 
should be affirmed, 

APFYIRMED, 


Scanlan and Gridley, JJ., coneur. 
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MORRIS KOVEH | 
(oemplainant) > 
Appellee, 
Ve ) 
APPEAL PROM CIRGUIT 
MARTHA COHEN et ales ee es 
befendents. COURT, COOKE COUNTY, 


26¢1.A.609 





MARTHA COHEN, ROSE KURNICK 
and LOUIS FRIEDMAN, 
Appellants. 


Mie PRESIDING JUSTICE KEHHER DeLIVERED THE OPINION OF THE COURT. 


Complainant filec his bill te foreclose a trust deed dated 
April 39 1930, executed by Martha Cohen, siven to secure her 40 note 
axsregating $4,000. Yartha Cohen, Kose Kurnick, J. Kurnick and 
Louis Friedman answered the bill. The couse was referred to a 
Master to take testimony and report his conclusions of law and fact. 
He filed his report in which he recommended the entry of a ceeree 

in favor of complainant to foreclose the trust deeds Objections to 
the report were ordered to stand as exceptions which, after a hearing, 
Were overruled, and on November 2, 1931, the chancellor entered « 

, in conformance with the findinge and recommendation of the 











« The smount found to be due complainant by the decree was 
25.81, and this appenl followed. Wo brief fer complainant in 
we of the decree has been filed in this court. 

The bil) alleges that on April 5, 1930, Martha Cohen, 
indebted to complainant in the sum of $4,000, ¢xecuted her 
notes numbered 1 to 40, for $100 each. Note number 1 
> month after date and the remaining notes due one ench month 
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apart in numerical order, with 6 per cent interest payable monthly 
on the remaining sum unpaid) that te secure the payment of said notes, 
Marths Cohen executed a trust deed om real eatate in Chicago, Illinois, 
te Joseph Rosenstein os trustee. the bill further contains the usual 
allegations ef foreclosure bills and alleged a failure to pay note 
number 9, with interest duc January 5, 1931, and that complainant has 
éeclared the remaining unpaid notes immediately due and payable. 
The anawer of Martha Cohen averred that notes numbered 1 
to 8 were punctuslly paids that she sent a check for $115.50 te lex 
Varshawsky, to whom notee numbered 1 to 8 had been paid, in payment 
ef note number 9, and he caused it te be returned, stating the amount 
wae not sufficient, that she thereupon, on January 15, 1935l, tendered 
complainant °116 in cash, which he refused te accepte 
The only peint in contreversy is whether there was a 
default in the payment of principal and interest due January 3, 193le 
_ The undisputed evidence discloses that on Mareh 6, 1951, Martha Cohen 
purchased of complainant and Alex Yarshaweky the real estate sought 
te be foreclosed for $94,500, which waa paid by assuming the payment 
ef « first mortgage on the premises for ©62,500}; conveying real 
estate she then owned volued at $21,000% delivering to complainant 
@nd Alex Warchawaky first mortgage gold bonds valued at §2,0003 
5 ¢xecuting the notes in question, and by the payment of $5,000 in 
5 Gachg that after the execution of the 4° notes she pnid notes numbered 


“2 te 8 punctun2dy as they matured to ex Varshawsky. 







Morris Koven testified that note number 9 had not been 
t that on Jnruary 31, 1932, he spoke to Martha Cehen sbout the 
of note mumber 9 and requested the note nnd interest be 


Martha Cohen's version of the conversation between her 
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ané complainant was that complainant came to her home and was 
told that Mra. Kese Fiedman, Martha Cohen's mother, was in bed 
with a broken arm anc ether injuries; that he acked to see Mre. 
Briedmanj that he walked into the bedroom and wis teld by Mre. 
Friecman that eke had broken her armj that he then gaid, "Well 
how about the payment of that note," and Mre. Friedman said she 
wes ilig then conuplainant said, “I will tell you what to da, pay 
the interest and we will let the principal rung" thet Mra. Friedman 
inquired what wae the interest and ws told 1t was $15.503 that Mrae 
Priedman then enid, ““e will mail you - cheek for the interest.” 
The next day « check for 71550 was mailed to Vershawskys it wae 
returned; then a check for 9115.59 was mailed, which was returned 
on January 15, 1931, with the explanation thet the amount was not 
suffielients thst day, immediately after receipt of the letter returne 
ime the $115.50 cheek with the explanation that the amount was not 
sufficient, “Martha Cohen obt«ined 114 in cxsh and tendered it to 
complainant, who refused to accept it, telling her te go te 
+Warshawsky, thot “he handle» all the dealings3" that she went to 
Warshewsky and offered him the °116 im ench and he refused to eccept 
it. 

Marthe Cohen's testimony was corroboreted by the testimony 
of Pose Fricémen, tsrael Baikovich, o physician, Charles Re vorbett, 
Vice president of the Ogden National Bank, upon which bank the cheek 
for $115.50 was drawn, and inna Slevik. Complainant did not deny 
the testimony of Martha Cohen ond Rose Friccman, an¢ there is no 
 @enial by complainont and Warshawsky thet $116.00 in cash wes tendered 
“Refore the filing of the bill. In the anower filed by Martha Cohen 
during the hearing before the moster, she made legal tender and 
to pay in full, including interest on notes numbered 9, 10» 
L ant 12. 

The master entirely disregarded the evidence offered 
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in behalf of Martho “ohen, and mage wo finding relative to the 
conversation amd the concuct of Usrthe Cohen and Nese Friedman 
on January 3, 1931, src thereafter. 

A court of equity is 2 court of conseienece and will not 
always literally enfores the provicions of a trust deed where to 
do so would be oppressive and uncenscionable. (Trevelles y+ Walshe 
259 [lle ‘ppe 644, and cusen cited.) Under the facts in the instant 
@ase we think it would be opprea ive and unconsetonable te allew 
a foreclosure, require dofeniant te pay large costs and soliciters* 
fees end permit complainant to declare principal notes 16 te 40, 
both inclusive, cue at onces 

Furthermore, where a rote and trust deved provide that 
upon ¢efaenlt in the paywent of intercet, or an inataliment of 
principal due, and the orner may at his aption declare the whole 
emonnt due, the rule is that » tendor of payment of the overdue 


\ 


‘ amount befere the option to declare the whole debt due has been 
_ emareteed, cute off the right to exercise the option. ‘And this is 
: 80 beesuse the debt dove not becone due on the mere ¢efault in pay- 
Ment, but some affirm-tive ection is necessary by which the erediter 
“makes it known to the debter thet he intend» te declare the 
debt @ues (26 Rs Ce Le 86%.) The whole debt does not ipso facto 
become due upon default but the mortgagee has a mere option which 
it may exercise or woive, end if the mortgagor makes the overdue 


; or tenders the overdue payment before the option is exereised, 
{Jones 


vhole 









e . right to declare the entire iniebtednexs due io leat. 
| i Mortgages, Vol. 2, pe 999.) Im the inst»m) eave the master found 
Complainant has declared the entire principal and interest 

Mly due and payable, but he made no finding when and hew - 
‘does the evidence disclose when and how - complainant elected to 
the entire principal and interest due, wless it be ascumed 
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that by the filing of the bill compleinant go de@hared. The bill 
was filed January 16, 1951, and the undisputed evidenee discloses 
that Martha Cohen tendered payment of note number 9 and all interest 
due complainant on Jarry 15, 1931, before the filing of the bili, 
and that he refused to secept it, so thet under the rules above 
enounced the tender out off complainant's right to declare the entire 
indebtedness duce 

The decree of the Cireuit court is reversed and the cause 


is remanded with directions te dismiss the bill for want of equity. 
REVERSED AND REMANTIMD WITH DIRECTIONS, 


S¢anlan and Gridley, ad as HOMCUP s 
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DOWALD J. 
(plaintiff), 
Appellee, : 
APPEAL PROM MUNICIPAL 
Ve ) 
) COURT OF CHICAGO 
BENJAMIN EH. MINTURN et al., ) af 
(defendants), PeEYyTA eng: 
Appellants. heal O 6 bell UU 9 


Mie PRESIDING JUSTICS KARHER DELIVERED THE OPINION OF THE COURT. 


Aetion was brought by plaintiff to recover the difference 
between the purchase price of 50 shares of Auburn Automobile ateck 
and the market price five days later. Tried by the court without 
a jury, resulting in a finding and judgment for plaintiff and 
against the defendant for $1905, and defendants appealede 

Defendants are stoek brokers with of ices on LaSalle 
street, in Chicago, Maree] &. Dey was in their employ as a 
*“oustomer’s mang” Harry A+ Baum was in general charge of their 
offices. Plaintiff commeneed trading with defendants on December 


175 1930. 
The plaintiff's evidence Giseloses that he is a practicing 


attorney at law, and that on February 5, 1951, he directed defendants 
to purchase for him at the market price, 50 shares of Auburn stocky 
that defendants executed the order on February 5» 1931, at $142 a 
shares that on February 6, about 1:45 pe me he called at defendants’ 
offices and there one Stone, designated as a “margin clerk,” in the 
‘employ of defendants, informed him that he (plaintiff) hac seld 100 
shares of Auburn stock, and plaintiff replied that he had given no 

| _ author ity to eel his Auburn stock. Stone did nov testify in denial 

of this statements that on Friday, February 7) plaintiff received 
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from defendants a confirmation indicating he had bought 50 shares 
and had sold 100 shares of suburn stock; that upon the receipt of 
this confirmation he called at defendants’ offices and spoke to 
Benjamin i. Minturn, one of the defendants, and told him that he 
(plaintiff) had purchased 50 shares ef Auburn stock, but had not 
ordered the sale of any Auburn stock and that he wanted hig 50 
shares returned to and resaim in his account until it reached $185 
@ share, and that Minturn said: "All right, | will put it back, the 
50 shares in your sccount;” that om Monday, February 10, 1931, he 
again called at defendants’ offices and there accused Dey of fooling 
around with his accounts thet Dey admitted the charges snying, “I 
thought that stock was going higher and 1 bought 50 extra chares for 
you at 1535 and she started to go down and I seld the whole 100 shares 
for you." He further testified thet on the next day, Tuesday, he 
again called at defendants’ offices and directed Minturn to sell his 
60 shares at 6185 a share, the morket then being at $187 to $190 a 
shoreg that Minturn said he did not have 50 shores of stock in 
Plaintiff's accounte 

Marcel E. ley, Harry Ae Baum and Benjamin 8. Minturn 
testified on behalf ef cefendonts. Marcel E. Dey testified that 
on February 5, plaintiff purchased 50 sheres of tuburn stoek at 1423 
that February 6, at the opening of the market around 9 Se Me» he 
spoke with plaintiff over the telephone; that sbout 10 ae mee plaintiff 
@alled again over the telephone and waa informed suburn was around 1515 
that plaintiff directed Dey to sell it ot 1555 that at 10450 
plaintife called again and cancelled the order to sell at 1535 that 
about 11:45 he called again and was told the market was strong and 


‘Looked Like it was going higher; that plaintiff then said he might 
wy 50 shares more of Auburn; that plaintiff then gave on order to 
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buy S90 more shares of Auburn at 151 and gove inetruetions to place 
& stop loss order at 150-3/45 that at 11:50 plaintiff calle: again 
and was told that 50 shares of Auburn had been purchased for him 

at 150-3/43 that the market then was 151}3 that plaintiff called 
again within half an hour and wes told the market had begun te sell 
off and that Auburn was under 15153 that plaintiff then cancelled the 
stop loss order and directed the sale of 100 shares of Auburn at the 
market; that about 12:45 plaintiff calle: again and was told the 100 
shares had been sold at 1493; he further testified he left 
defendants’ employ en February 12. 

Harry Ae Baum testified that he spoke with plaintiff in 
the offices of the defendants on February G, sround 1150; that he 
heard Stone (the margin clerk) soy to plaintiff: "I see that you 
have sold your 4uburn, and I want te congratulate you on the profit 
that you have mades” that plaintiff made no objection or protest 
to the remark of the margin clerkj thet February 7, at about 9:50, 
he again saw plaintiff, who inquired what the witness thought of the 
market and was told that the mrket was going up, but plaintiff 
Feplieé he thought the market wae going downe 

Benjamin &. Minturn testified that plaintiff did not on 
February 10, order or direct the sale of 50 shares of suburn} that 
he did not see or speak to plaintiff on that date; that he did not 
on February 7, tell plaintiff that he would reinstate in plaintiff's 
account the 50 shares of Auburn stock . 

In rebuttal plaintiff testified that he had not called Dey 
on February 6, witil 11430 ae mej that on Vebruazy 6, at 8450 ae mop 
John J. Montague, his client, came to his offices that they left 
Rogether and went to the office of the clerk of the Superior court, 

“and from there to a court room in the Municipal court, where @ case 
which Montague was a litigant, was pending; that they remained 
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there 10 or 15 minutes and them left to go to Judge Lewis’ courtroom 
in the Gounty building, and there they met Harry Montague; that he ws 
in the presence of John Montague and Harry Montague all the time; that 
he left Judge Lewis’ courtroom at 10:30 and went te the office of the 
clerk of the Probate court and from thet office at 11130 he called Dey 
and inquired what Auburn was doing and was told it wae going Ups 

John Je Montague testified that on February 6 he called 
at plaintiff's office shout 9 ae mes and went with him to a courtroom 
in the County building, then to the Municipal court where he had a 
case pendings that they then went te Judge Lewis’ courtroom where they 
met Harry Hontagues thet during this time plaintiff head made ne tele- 
phone calle; that he left plaintiff «t 10 ae me 

Harry T. Montague teatifieéd that on February 6, at about 
9250, he met plaintiff and John J. Montague im the hallway outside 
of Judge Lewis’ courtrooms that plaintiff and the witnesses walked 
inte the courtroom and he saw and heard plaintiff address the court; 
thet he left plaintiff at about 10:50 or 101453 that he did not see 


Plaintiff use the telephone that morninge 
It alse appears from the record that plaintiff denied he 


ever ordered the purchase of the additional shares of Auburn stock 


end the sale of 100 gharese 
It is contended that the court erred in ite ruling on the 


admission of evidence. Dey testified that when plaintiff telephomé 
the various buy, sell and stop loss orders, he immediately mace out 
the orders and signed the name of plaintiff. It is these orders the 
court excluded. No harmful error resulted therefrome The orders 
could not be regarde¢ as an account book of original entries, the 
‘entries in which become admissible in evidenee when proven under 
“the provisions of secs 3, che 51 of Oahill's I11- Reve Stats. They 
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were not signed by the plaintiff and were mere memoranda which might 
have been resorted to to aid the memory of a witness, but not as proof 
of a disputed fact. (Boyd ve Jennings, 46 Illie App» 2903 Gnaidyng ve 


Hunt, 78 tlle Apps 4203 Brooks ve Funk, 35 Ille Appe 631.) 
it is also contended thet the court erred in refusing to 


sllow defendant to show that plaintiff at the time of the transaction 
in question was meking sherri trades in other stock, counsel's orgument 
being that because plaintiff sold a cortali7itock short, that fact 
tended to show the prevability of plaintiff having given the defendant 
the order te seli his Auburn stoek, This ruling of the court furnishes 
mo grounde for reversal. The fact thot plaintiff was making short 
trades in other stock is not evidence that he ordered his Auburn stock 
to be sold, nor did it tend to render any fact in the reeord probable 
or improbable. furthermore, whether the plaintiff was making short 
trades in another stock was not «a material issue in the case, the 

only issue being whether pinintiff had ordered the sale of the 5 
shares of Auburne 

It ig next urged that the court based ite finding of 

damages upon the unsworn testimony of plaintiff's counsel. Our 
@xamination of the revord discloses that the finding of the court 

Was based solely on the legally admitted evidence whieh showed 

that the plaintiff purchased 50 shares of Auburn stock at $142 6 
share, or $7100, which were to be sold at $185 a shares or (9250, 
waking a difference of $21503 that plaintiff admitted receiving 

$230, which left $1920 due before the payment of brokerage feen. 
The judgment was for $1905. Defendants’ point is not well taken. 
It is also claimed that if the plaintiff was entitled to 


Feeover his measure of damages would be the difference between the 
: price at the time the stock wor sold and the market price when 







was informed that the stock hod been sold. In support of this 
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contention defendants’ counsel cite a number of cases which hold 
that the measure of demages for the unauthoriaed sale of steck by 

a@ broker is the difference between the amount obtained and the 
amount for which the owner could have gone into the market and 
replaced his converted stock within a reasonable time after obtaining 
knowledge of the sale» There can be mo question that is the rule, 
but under the facts in the instant case we are of the opinion the 
rule has no application here, beeause Minturn said he would put 
back inte plaintiff's account the 50 shares which plaintiff directed 
be sold when the warket reached $185. The evidemee shows it did 
sell sbove (185 

It ie finally contended that the finding and judgnent 

is elearly against the weight of the evidenee. There wae a clear 
conflict in the evidence. The plaintiff testified he gave no 

order to purchase the additional 50 shares and that he dic not 

order Dey to sell, while vey testified to the contrarye The instant 
@ase wis originally tried by a jury and a verdict was rendered in 
faver of plaintiff. After a new trial wes granted it wae tried before 
the court without a jury. In a case tried by the court without a 
jury where there is an irreconcilable conflict im the testimony, a 
court of review will not reverse the judgment of the trial court if 
the evidence of the successful party, when considered by itself, 


is clearly sufficient to sustain the judgment. ( e Caldw 


Burniture Coo, 199 Ills Apps 5102) Under such ciroumstances it 


is the peculiar province of the trial court to determine the pre- 


ponderance and eredibility of the evidence. here the controlling 


point in the case is supported by the testimony of one witness and 


niet by another witness who, from the reading of the printed 
page of the record, appears to be equally credible, © court of review 


D. - ; 
tent warranted in dicturbing the verdict of the jury, because under 
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the law this court enxmnot disturb the verdict of a jury unless it 
is clesrly againct the manifest welght of the evidenee. There 

are many things which a trial court observes om the trial in auch 
case that do not appear from the printed reeord - the appearanee 
of the respective witnesses, their manner of testifying and a great 
wany other circumstances. The trial court is in os much better 
position in such case to determine the truth of the matter in con- 
troversy than e court cf review. (Mills & Cos ve Duke, 232 Ill. 
App+ 277, 2803 Marble v- Marbles, 304 Ills 2295 Illinoig-Indions 
Pair Agen vs Phillips, 241 Ill» Appe 454.) After examining and 
considering the testimony ve sre of the opinion that we would not 
be warranted in holding the finding and judgment is contrary te 
the manifest weizht of the evidence. 


We think none of the errors assigned calis for a reversal 


of the jucgment and accordingly it is affirmed. 
APPIRM De 


Seanlan and Gridley, Jjs+, coneure 
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MAX HOFFMAN 
Plaintiff in Error» 





¥e 
ERROR TO CIRCUIT 
WRANK E. MAHER, BFRHARD @. 
SNOW, bailiff of municipal 
court of Chiesgo, and 
FRANCIS CORBY, sued as 
John Doe, 

Defendants in irror. 


COURT, COOK COUNTY. 
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MR. JUSTICE GRIDLEY DELIVERS) THE OPINION OF THE COURT. 


In an action of replevin to recover poasession of a 
Lincoln automobile, there wos « trial without a jury, resulting 
in the court, on becember 24, 1930, finding the issues in favor 
ef the defendant, Francis Corby, and entering judgment that he 
have the possession of the automobile, or in the alternative that 
Plaintiff pay to him the sum of $352¢35, and costs, and in default 
thereof that & writ of retorno habende issue. Plaintiff seeks by 
this writ of error to reverse the judgment. 

The action was commenced on Pebruary 1, 1929, and on the 
game day the sheriff of Cook county, finding the car in the possession 
of Snow, as bailiff, etce, by virtue of the levy of an execution on 
@ judgment in favor of Corby against Frank E. Maher, took the car 
and turned it over to plaintiff, taking his receipt therefor. Defend- 
ants’ undisputed evidence discloses that the Corby judgment against 
Maher for $362.35 wae entered in the municipal court on November 8, 
19285 that execution thereon was issued and placed in the bailiff's 
hands on November 17, 1928; that upom demand made upon Meher he 
refused to satisfy ity that on January 30, 1929, the bailiff, by 

_ Virtue of the execution, levied upon oll the right, title and 
- Anterest of Meher im the car and took possession of ity and that 
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two days later, on February 1, 1929, the sheriff, by virtue of 
the replevin writ, took the car from the bailiff's possession. 
In plaintiff's declaration he alleged that on January 
SO, 1929, cefencants wrongfully teok end wrongfully detain the 
eer, which is of the value of $1275. Maher was not served and 
did not appears On Many 4, 1929, the bailiff and Corby (sued as 
John Dee) filed three amended pleasy (1) non cepits (2) plea of 
juetifiention im the bailiff taking the ear under the execution 
on the Corby judgments and (3) plea that at the time of the issuance 
and levy of the execution the car wae the preperty of Maher and not 
the property of plaintiff. To the last two pleas plaintiff filed a 
repliecstion in which he averred that, at the times of the alleged 
happenings, there wes and still is existing and unreleased of record 
a chattel mortgage, duly executed, acknowledged and reeerded, which 
is a prior lien ou the automobile, and, therefore, the bailiff had 
ne authority to levy said execution. 
The chattel mortgage is set out in full in the repliention. 
It is on @ printed form filled in in typewriting and contains the 
Usual provisions, is dated December 5, 1928, is signed and sealed by 
Maher, is duly acknowledged by him, by an attorney, before the then 
Clerk of the municipal court of Chicuge on December 4, 1928, and 
bears the endorsement of the recorder of Cook county, ase having been 
duly recorded on “Dees 4, 1923." (This date of recording is 17 
days after the execution on the Corby judgment was placed in the 
bailiff's hands). It is stated in the instrument that “!rank 5. Maher, 
mortgagor, * * for $2457 to him paid, * * hereby grants, bargains, 
Sella and warrants te Winter & Hirsch” the ear in question (describing 
ft) "to secure the payment of mortgagor's chattel mortgage note of 
| @ven date herewith, for the auount ebove set forth * * and delivered 
“‘€0 the mortgagee, payable as follows:" (Here follows statement that 
| $204.75 4s to ve paid one month after date and like amounts from 


| 
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mouth to month thereafter for 11 additional months. ) 

in the replication plaintiff further averred that on 
May 4, 1923, Usher executes “a purchase money conditional sales 
contract to Ben I. “Wright, inces a corporation,” on the Cars that 
the chattel mozvigage sccured the balance of $2457 on said contract, 
which had been assigned to Vinter & Hirsch, the mortgagees, and 
which was thereafter on Jatiuary 30, 1929, assigned by them to 
Plaintiff; that plaintifz “is now the actual bona Fide owner and 
holder of eaid chattel mortgage note and snid conditional sales’ 
contract note;” and that by reason thereof and for the enforcement 
of plaintiff's right to the possession of the car im question, he 
brought the present replevin action. 

On the trial plaintiff testified in his own behalf and he 
@alled as witnesses Ben T. ‘right and Le fe Ellis» He also intro- 
cueed in evidence the conditional anles' contract and the chattel 
mortgage. ‘right, president of the corporation bearing his name, 
tesatificd that the corporation opersted in Chicago a “Pord and Lineoln 
Sales Ageney,” which on liny 4» 1928, sold Maher the ear in question, 
Noe 45466, for the price of $5,086.075 that Meher made a cash pay- 
ment and was allowed certain credits, leaving « balance due in the 
purchase price of §2015.443 that to evidence this indebtedness Meher 
executed and delivered on the same day his note, datec May 4, 1928, 
(intreduced in evidence) payable at the office of Ls t+ SLlis Coe, in 
Chiengo, in twelve monthly installments of §254+62, the first im one 
month and the last in 1¢ months after dateg that Maher also executed 
@ Conditional sales contract with the ‘right corporation, whieh con- 
tract was immediately assigned in writing by the ‘right corporetion 
to the Ls f+ Sllis Coeg that both the note and contract were “sold” 
by the Wright Corporation to the L. T+ Lllis Coe, a finance company, 


which "reimbursed" the Wright corporation for the “amount of the 
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Gels” and that the witness dic not know whether said note had 
afterwards fully been paid by Waher or note 

fhe conditional sales contract, on a printed form, was 
introcuced in evidence. It is dated May 4, 1928, and signed by the 
“eight corporation and by Meher, who is designated »s the “Purchaser* 
ef the car. On the beck of the instrument is a print ¢ form of 
“Assignment,” signed by the ‘right corporation, “per Ben T. Wright, 
Prese," and reading! “For value received, the written contract and 
all rights title and interest of the seller therein and thereunder, 
and to the property therein described, are hereby sold, assigned and 
transferred to le T+ Ellis Coos * * and to its successors and assigns 
this <th cay of May, 192%." The provisions of the contract are 
those usual in such instruments. One of the provisions iat “Te 
induce the stller to deliver possession of said nutomobile to the 
Purchsser before payment in full therefor has been made in ensh, the 
Purchaser covenants and agrees ae follows: (1) Title te the aute- 
mobile in question shall remain in ‘eller ané shall not pass or vest 
im the Purcheser wmtil all installments om said promissory note have 
been paid in full, * * .” 

Le Te Ellis, plaintiff's witneas, testified that the 
Le Te Bllis Coe ia im the automobile finance business; that the 
Company bought the conditional sales contract and Maher's note on 
May 5, 1928, from the Wright Company, paying to it $2,48¢+75) that 
GUbsequently Maher made six payments on the note and contrndt, ~ 
the last being made om October 22, 19283 that there then wos @ 
Dalance duc thereon of $1407.72; that the deal “wae pefineneed 
Wy Winter & Hirsch on December 4, 19283" and that then they "Cook 
| the deal off our hands," - paying us $15005 that “we transferred 
the contract and note to thems we sent the contract over, not paid 
anything, to thems we gave the contract to them in the condition 







is in now." (The contract introduced in evidence Goes not Bear 
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any assignment by the Silis Co. toe Winter & Hirweh.) 

No representative of Yinter & Hirsch was ealled as a 
witness by plaintiffs nor wee Frank E. Maher called as a witness. 

The plaintiff (Hoffman) testified that his business is 
that of a "salesman"; thot he knows Winter & Hirech and has had 
business relations with themjg that he purchased from them the 
chattel mortgage on the automobile in question on January 30, 1929 
(ie ee» the day the bailiff of the mmicipal court hod levied on 
the sutomobile by virtue of the exceution on the Corby judgment 
against Haher, and whieh execution had been in said bailiff's hands 
since November 17, 1928); that at the same time he (plaintiff) 
purchased the chattel mortgage and note from “inter & Hirech he 
receiveé the original conditional sales contract and note; that the 
consideration for said purchase was 92,0575 and that then, §inter 
& Hirech owed him $2,000 and he gave to them the balance of $57 in 
Gash» Plaintiff siso teatified that at the same time he received 
from Winter & Hirsch another paper. Thies paper (introduced in evi- 
dence by plaintif?) is not attached to the conditional sales contract. 
It is on a letter hend of the iL. Te Ellis Coe, dated January 20, 1929, 
is in typewriting and signed by the Le Te “lis Coe, and states: “In 
@onsideration of $1 and other valuable assets, we hereby sell, assign 
and transfer to Winter & Hirech all our right, title and interest in 
and to within conditional sxnles contract, dated May 4, 1928, and signed 
by Frank EB. Maher.” Immediately below and on the same sheet of 
Paper is the following undated ascignment in typewriting, signed 
"Winter & Hirsch, by Abe Winter": 

"In consideration of $1 and other good and valuable 
Moftuen aii our right, title ond interest, in and to. the conditional 
Bales contract, and note it secures, as above stated, signed by 


‘Prank Z. Maher, dated May 4, 19283 and the chattel mortgage on the 
fame Lincoln automobile of rank =. Maher * * dated Secember 5, 


2928, as additional collateral security om said contract.” 


i" 
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It appears from plaintiff's replieation te the special 
pleas of Corby and the bailiff that plaintiff relied upon said 
chattel mortgage, recorded December 4, 1928, and which he claimed 
had duly been assigned to him by Winter & Hirsch on January 30, 
1929, and he also etated in the replication thet st the time his 
replevin suit was commenced (February 1, 1929) he not only was the 
“actual bona fide owner and holder” of the chattel mortgage note 
(dated December 3, 1928) but also of the conditional sales contrac 
note. After a careful review of the evidence we do not think that 
he showed by sufficient or satisfactory evidence that he ever was 
the bona fide owner and holder of said chattel mortgage note, or 
of ssid conditional sales contract and notes But, assuming, for the 
sake of the argument only, that he was the bona fide owner of the 





chattel mortgage and chattel mortgage note, said mortgage is inferior 
to the lien of the Corby judgment. The mortgage (executed on 
December 3, 1923) was recorded on December 4, 1928. The execution 
on the Corby judgment egsinst Maher wes placed in the bailiff's 
hands on November 17%, 1928, and then attachec as a lien on all of 
Maher's property, including the automobile in question. (See Roth ve 
GMow, 245 Illes Appe 582, 5853 Second Nat. Bank vs Gilbert, 174 Ills 
485, 494.) On the trial plaintiff relied on the claim then mace by 
him, and here in this court relies, that he was the actual bona fide 
Q@ssignee of the conditional sales contruct of May 4» 1928, whieh, as 
he claims, come to him ac additional security. to the chattel mortgagee 
In view ef all the evidence we do not think there is any merit in 
the claim or position. It sufficiently appears that “inter & Hirechs 
Assignee of the conditional sales contract from Ll. ‘+ “llip ‘+ 

| and Claimed, elected to enter into a new scheme of financing the 

, » which was due from Maher on the automobile. They took the 






mortgage of December 3, 1928, from him for said balance. 
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They thereby treated him as the owner of the automobiles, subject 
te said mortgage. ‘Thin action was inconsistent with any theory 
that the original conditional aslez contract was alee still in 
foree. And when, on Jeuuary 30, 1929, after the bailiff had 
actually levied on the automobile by virtue of the exeeution on the 
Corby judgment, ‘inter 4 Hirseh made the purperted assignments to 
Plaintiff, as claimed, plaintiff was in no better position than 
Vinter & Hirsch would heve been te claim that said original condi- 
tional sales’ contract wes still in existence and hod not been supe» 
seeded by said chattel mortgage. 

Our conclusion ic that the findings and judgment in favor 
of the defendant Corby are sufficiently sustained by the evidence 
and that the judgment against plaintiff, as firet above mentioned, 


should be affirmec. Suck will be the order, 
AFPPIRMEDe 
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CLARA Ce WALKER, 





Appellee, | 
; AP?EAL WROM CIRCUIT COURT, 
Ve ) 
} 300K COUNTY 
Se SUMWER VALEER, } 2 
Appellant. ) H6¢1.A. we) 


WRe JUSTICE GRIDLEY PELIVEREL THE GPreionw or Time courrT. 


im a diveree proceeding in which complainant had obtained 
@ Gecree of civeree from defendant on January 2, 1929, the court 
(Judge Trude), om September 28, 1931, entered an order entitled 
*Orcer of Commitment," in which, on the return to the rule on 
¢efendant to show cause, etce, and having heard testimony and argu- 
ments, the court finds: 


That by the divorce deeree defendant was ordered to pay 
to complainant, for the support ef their two minor children, the 
eum of $100 per month; thet there is new due te complainant for 
guch support the sum of S175; that by the ceeree it was provided 
that defendant pay to complainsnt as her alimony the sum of (16,000, 

ble in semi-annunl installments of §1,00 %, comuencing January 1, 
9293 that there is now due to her thereon the cum of 95,0005 that 
sion for the payment of the slimony to her “was by 
of ties entered into at the time of the entry of the decrees” 
and that subse t to its entry the court, on July 15, 1931, “found 
that eaid provision for the payment of alimony is part 


That defendant is mow, and has been engaged in the business 
of oom age selling real estate in Cook county and has been and is 
mainta en office wherein to transact his business; that he has 

paying $40 each month for his hotel roomy that from his business 
ae yore in receipt of an income wursiese® Se nave ae — 
we paid to complainant, and to now coum © or 
rt of the children, ani the sum of $5,000 due to complainant 
> 


oe 


Suppo 

for her alimonys” but that “defendant, in willful contempt of this 

oe has refused and willfully neglected to pay, and now to pay, 
complainant said monies now due to her.” 

And it is ordered ané adjudged that defendant be and he 
is hereby committed the comuon jail of Cook county “for a period 
Rot to exceed six (6) months, unless he shall sooner pay to com- 

*‘Plaimant, or to the sheriff of Cook county for her use,” the snid 
Sums of money, “or unless or until he shall sooner be released by 


due process of law}” etos 


+8 <3. 
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it is further ordered that "defendant's petition te 
modify the decree herein be set for hearing on October 5» 1931, 
at whieh time cefendant may cowplete his evidence." 


The certifiexte of evidenee discloses that under the order 
Gefendant wag committec to jail on September 26, 1931, and that he 
there remained until Cecteber 5, 1951, when, by the court's order, 
he was brought before the court and allowed to give further testimony, 
for the purpose of “completing his record,” az te his imability te 
make the paynents as required. At the conclusion of the hearing 
the court stated in part: 


"In entering the order of commitment the court had in 
mind the decision in Hengen ve Hencen, “71 Ille 27%, at page 264. 
* *# The court feela from the entire recerd that this man was 
Gisinclined to go ahead with the order of the court. * * I can't 
get anywhere with this man. He testified tedey as to the changes 
that have previously been d<fore the court, and the court will 
sentence cefencant te the county jail for such part of the balance 
and will give him eredit for what he has served. * * Mre Walker, 
1°11] say this to yous thot if you make any revsonable effor: to pay 
& substantial part of the order that kas become due, you can get 
your release, but I want some ective «ffert on your part, - to at 
least show some interest to the child that ig uncer age, so that it 
will heve ite opportunity and place in society. The order will be 
six months in the county jail, - five months and three weeks; the 
esent commitment to stand, giving eredit for ome week that he 
gervedes ; 


It further appears that defendant then perfectec hina appeal 
from the order of commitment, that he gave a bond for $1,000, and that 





he was released from custody pending the disponition of the present 
Qppeals ond that om the same day (October 5, 1931) the court entered 
@ further order, in which, after stating the various rules previously 
entered and defendant's answers thereto, it was ordered? 


That the anewer and supplementel anewer of defendant to 
the rule te show cause issued ageinet him on November 7, 1930, may 
as supplemental answers to the later rule to show eause issued 
om September 11, 1932, while eai¢ former rule wae still pending and 
- sed of, and that a11 evidence taken under said rule of November 
9 1930, shall be considered and treated as part of defendant's evi- 
*® * thet the order of commitment entered on September 26, 
) excepting thet the amount of the appeal bond be 
9000, eteces that the certificate of evidence to be 
shall cover A herrings upon the rules to show caund, and 
be presented to the court within 60 éayes and that defendant's 
Petition to reduce the children's award be denied. 
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In the original divorce decree, the court's findings 
were in part as foliowss 


*That the parties were married on Mareh 13, 1912, and 
lived together until suguet 10, 19273 that twe children were born 
of the marriage, - Slaine, mow aged 16 years, and Jacqueline, now 
aged 8 years) that sinee the separmtion the children have been in 
the custody of complainant; and thet during the marriage defendant 
has been guilty of extreme and repeated cruelty towards complainant, 


etee 

"6. That the parties hereto entered into an agreement on 
December 26, 1928, covering a settlement of their respective property 
rights and in licu of complainant's dower rights, and an alimo 


ep ee for complainant, whigh agreement is hereby meade a werk of 


e That the parties have expressly stipulated and agreed 
that this court shali retain full and complete jurisdiction over the 
parties and the subject matter hereof fer considcration of alimony 
and support for complainant from defendant at any time in the future, 
upon defendant's failure, negleet or refusal, for any reseon whatao- 
ever, to comply with ench and every of the provisions of said agree- 
ment fer complainant's vencfit; that complainant ahall have the right 
and privilege, upon such failure, neglect or refusal * *, to apply 
te thin court fer an ordex for permanent support and maintenance for 
herself, and for such other relief es to the court may seem necessary 
and preper, a that upon the entry of an order for complainant's 
support and maintenance, the said agreement shall become mull and 
void, and provided, however, that 211 payments made by defentant te 
complainant under the agreement shall be retained by her * * o" 


In the ordering part of the deeree the court decreed that 
the marriage between the parties be dissolved; that complainant be 
awarded the custody, centrel and education of the two minor children, 
subject to defendant's right to visit thom, ete.3 that defendant “pay 
to complainant the sun of $100 per month for the support and main- 
tenance of the minor children, - the first payment to be wade January 
15, 1929, and @ like payment on the some day of each and every month 
thereafter, until the further order of the courts” and 


“That the court xotein ducati over the parties and 
panics Sic asrsten,? s gpgy! tae 
the subject matter, for t gideratior alimeny_and 


hereafter, * * and to 
ere sup other relief for complainant, as 
ghe may be entitled to, upon her application to this court, in the 
event and upon the failure, neglect or refused for emy cause op 
defendant's part to comply with each and every provirion contained ‘ 
im the agreement made between the parties for complainant's benefit. 


The written agreement, mentioned in the deeree, is dated 
December 26, 1928, and io between defendant, as husband, and 
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' @omplainant, ae wife. After steting that the parties are living 
separate and apart, that the wife has heretefore filed her bill for 
divorce against the husband, which bill is still pending, and that 
“the parties cesire to wake « complete settlement of their respective 
property rights and all claims and demands of the wife for alimony 
and support for herself," it is agreed in part: 


i- That the husband (defendant) ees to te hi 
wife (complainant) the sum of $15,000, “whieh when fally wate” 
shail be in full payment and complete satiafaction of all her right, 
title, claim or interest in and to the preperty of the husband, and 
in complete satisfaction of all her claims and demands for alimony 
end support for herself from said husband, - the soic sum te be paid 
as follows: $1,000 on or befoxe 6 months from the date of this 

eement, and 2 like sum of $1,000 te be paid every 6 months there- 
ter until said sum of 118,000 is fully paid.” 


7. That the wife shall have the custedy of the two minor 
children, and the husband shell pay to the wife 3190 per month for 
their support, “rubject to any ard all orders or deerees of the 
circuit eourt reducing or increasing the said amount." 


9. That if a deoree of divoree is grante¢c to the wife 

in her pending action for divoerees, the deeree “shall provide that 
the court shall retain Jus tag ist 98 to enter all orders for alimony 
and support ef the wife, but only in the event that the husband 
fails, negleets or refuses; for any reason, to comply with this 
agreement; and that in the event the musbend failo, neglects or 
refusea to mike the peyments required under this agreement, or to 
comply with ites provisions, then any suas paid to the wife there- 
under shall be considercd os alimony for her ¥ and maintenanee 
during such time as these payments were made," it being the intention 
of the parties that the wife aioil not waive her rights in and to 
the property of defendant or her claims and (demands for alimony for 
herself from defendant until and upon the full payments of all of 
the smounts ynder this agreement; and that in the event ef « breach 
of any of the provisions (time of making payments being of the 
essence), “the wife shall have the election: (2) of enforcing the 
provisions of this agreement at law or in equitys (b) or, in the 
alternative, of making applicetion to the court, wherein gnid diverce 
decree was entered, for permanent alimony and support for herself}; 
but in the event the wife elects the latter alternative of making 

ication to the divorcee court for permanent alimony for herself, 

entry of such an order for permanent alimony "shall act noe 
complete nullification and aveiding of this slimony agreement. 


It is first contended by defendant's counsel that the court 
had "no jurivdiction” to enforce by contempt proceedings the provisions 
of the settlement agrecnont of December 26, 1928, as to the payment 
te complainant of said sum of $18,000, im installments of $1,000 
every six months after the date of the agreement. And the argument 
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is, as we understand it, that, becouse there is no order in the 
ordering part of the divorce decree directing defendant to pay said 
eum of $18,900 in the mentioned installments, the deerec does not 
afford any basis for the entry of the commitment order appealed 
from. We cannot agree with the contention or argument. when the 
édivoree decree was entered the court had jurisdiction of the parties 
and the subject matter. Sy the agreement of the parties of December 
26, 1928, defendant, in complete satisfsetion of all of complainant's 
Claims for alimony, etes, agreed to pay the sum of 615,000 im said 
insteliments; and in parngraph 5 ef the decree the court finds that 
said egreement “is hereby made a part of the éeerecs” and in the 
ordering part of the decree it ig provided that the court shall “retain 
jurisdiction” ever the parties and the subject matter "for the con- 
sideration of alimony and cupport for complainant st any time here- 
after." YVurthermore in snid agreement (made a part of the deeree) it 
is provided that, if complainant obtaine a divorcee decree in her then 
pending action therefor, the deoree “shall provide that the court 
shall retsin jurisdiction to enter all orders for alimony and support 
of the wife, but only in the event that the husband fails, neglects 
of refuses for any renson to comply with this agreement," ete. We 
think it clear from the entire dcoree, and the agreement made a part 
thereof, that the eirouit court had power and authority to enforee by 
appropriate proceedings the payment of said sum of $16,000, in the 
mentioned installments, for complainant's alimony and support. The 
adopting by the court of the agreement os a part of the decree amounted 
in effeet to an order by the court that said sum should be paid by 
Gefendant in the installments mentioned. And defendant, in our 
‘pinion, cannot now be heard to urge the instant contention. 

It is also contended that the commitment order appealed 
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from should be reverned because defendant, by his testimony and 
his written evicence,"made a clear showing of his inability to 
live up to the settlement agreement," and thet "there was no 
willful er contumeious refusal on his part to obey the court's 
order .* 

The original order on defendant to show cause why he 
should net be committed for contempt for failure te pay accrued 
alimony ($4500) to complainant was entered on November 7, 1930. 

He filed an answer te the rule» ami on March 6, 1931, he filed a 
lengthy supplemental anewer, to which was attached as a part thereof 
om itertized account of hia income and expenses for the years 1929 
amd 1930, and ef his assets and Liabilities “ae of October 18, 1950, 
_ Revised as of March 4, 1931." Yor the year 1929 the ineome stated 
«de $36,470.04 and the expenses $36,461-%6. For that portion of 
the year 1930, up to Novenber 1, 1950, the income stated is 
$5,668.21 and the expenses $5,674.03. For the months of November 
and Decenber, 1930, the income stated is $2365.84 and the expenses 
$2223.28, nd his assets and Liabilities, as set forth, disclose 
a stated “net worth of $7,065.49." A hesring wos had on the rule 
during July, 1931, and up to the time of that hearing defendant, 
apparently, made no attempts to make any payments whatsoever on 
account of the past due alimony. His attitude rather woe that he 
could not be compelled to pay by the pending contempt proceedings. 
On July 13, 1951, the court (Judge Trude) entered an order that the 
hearing “be continued to Yctober 2) 1951, - the court at thet time 
to investigate the financial condition of defendant and determine 
“Whether or not he during the interim has in good faith attenptec to 
_ Comply with said deeree and agreements" In the preamble of the 
| Order 4 de ctated that the eause came on to be heard upon come 


petition and upon the enewers of defendant "denying the 
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court's right ts proceed by rule to show couse, and setting forth 
that she agreement in not a part of the deeree and net enfereible 
by contempS action, andifurther alleging his inability te comply 
with the agrecmentj" that testimony was heard and arguments had 
by opposing counsel “on the proposition as te whether the court 
eould enforec the deoree and agreement by contempt;" and in the 
order the court founds 

"That the agreement entered inte between the parties and 
under which defendant undertook to pay to complainant the cum of 
$18,000 in insteliments, wan made a part of the deeree for divorce 
entered on January 29 19299 that it being a part of the degree its 
terms and provisions are a part ef said deereeg and that this court 
Ins the power and authority to enferes anid provisions of said 
agreement by way of rule te show cause and contempt, or in any other 
manner that the statutes provide fer enforewment of deerees for 
Givoree in chancery.. And the court further finds from the evidence 
that defendant merits additional time in which to eomply with said 
agreement anc decree” 

It further appeurs that after said July hearing, defendant 
@Geased making the monthly payments of ©100 for the suppert of his two 
children, ae provided in the agreement and in the divoree decree. 

court 

And, Guring the/vacation, on Septenber Ll, 1931, complainant, before 
another Judge (Judge Normoyle), filed another petition for a rule te 
show cause, eter, and on thet day the court entered another rule on 
defendant to chow cause by “eptember 16, 1931, why he should not be 
punished for contempt because “of his failure to pay to complainant 
the sum of $200, due for the support of the minor children of the 
parties, and the eum of $5500 due to her as alimony.” On September 
18, 1931, defendant filed an answer and a crosse-petition. in the 


anewer he alleged that by the divorcee decree it was provided that 
he should pay to complainant $100 per month for the support of the 
children; that he made poyments thereunder up to the month of 
Deeeuber, 1930) that on December 2, 1950, the elder ohild (#laine) 
"became of legal ages” that notwithstanding that foot defendant 


‘thereafter and until July, 1931, inclusive (being period of 6 
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months) coutinuec to make payments of $100 per months that by reason 
thereof he has paid "§400 in excess of the amounts required of him 
for the suppert of the childrens" thot curing July, 1931, a henring 
was had as to cefendant’s ability to pay alimony, at which the court 
“refused to hold defendant in contempt or to punish him, but continued 
the rule upon which the hearing wo hed te Setober, 19525" that 
defendant's financial condition and ability to pay hos not improved 
since the July hearingg and thet he “has made payment of all funds 
availavle which he could poesibly realize for the eupport of the 
children." iu the crone-petition cefendant alleged that his sole 
meane of deriving an income is through his reel estate brokerage 
business, in which Ke hax been engaged fur about 15 yearss that the 
ehilé, Mlaine, became of the legal age of 15 yeare on December 2, 19305 
that the provision of the divorce decree was for the payment of 9100 
per month for the support of the children - the other child, 
Jaequeline, being now of the age of 11 yenreg thot said decree should 
be gO modificd as to provide for the payment of $50 per month for the 
support of Jacqueline; and thas defendant ghould “be given erecit for 
payments made in exeess of (5° per month beginning with becember 15, 
1950," ote. It dees not appear thet any action was taken by the 
@ourt on seid rule of September 11, 1951, until the heoring had 
before Judge Trude on September 26, 1951, during which hearing the 
@ourt acted on both rules au entered the commitment order appealed 
from, as first stove mentioned. In that order the court found that 
éefendant “hee been in receipt of an income sufficient to have 
enabled him to have paid to eouplainant, and to now pay, the sum of 
$175 for the support of the children, and the oum of $5,000 due to 
‘Complainant for her alimony,” but that he, “in willful contempt ef 
this court,” has “refused and willfully neglected" to pay said sumse 
the order of October 5, 1952, after the court hed heard further 
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testimony of defendant as to hin claimed inability to make any 
further payments, either for complainant's alimony or for the 
support of the children, the court confirmed said commitment order 
of September 28, 1931.6 

After a carevul congiceration of defendant's evidence, 
including his testimeny given om Octeber 5, 1932, and ef all the 
fcets and circusstanecs in evidence, we are unable to suy that the 
court was not warranted in entering tae comaltmen’t order apvealed 
fram, and, after having heard defendant's further testimony, in 
refuaing on Octobor 5, 1951, te modify the same except in the 
particulars atated. nd we do not think we would be Justified in 
reversing the order on the ground of defendont's total inability, 
ae here urged, to make any payments either for past due alimony te 
complainant or for the children's suppert. Upon the hearing of 
October 5, 1931, the court stated te defendant thet "if you make 
any reasonable effort to pay a substantial part ef the order that 
has become due, you can get your release." lefendant, however, 
“apparently preferred not tg make that reasonable dfort, but to pray 
and perfect the present xppeal.s And we think that what woe said in 
Sheffner vy» Shaffner, 212 111. 492 (a ease cited in Hongen vy» Hengems 
271 id. 278, 284) at page 496, is peculiarly applicable to the facts 
@5 presented in the present tranacript: “He whe seeks to establish 
the fact thet his failure to pay is the result of lock of funds 
Must show with reasonsble certainty the amount of money he has 
Feceived. He must then show that thet money has been disbursed 
im paying obligations ond expenses which, under the low, he should 
Pay before he makes any payment on the deeree for alimony. It is 
Proper that he first pay his bare living expenses} but whenever he has 
any money in his possession that belongs to him and whieh te not 
sbsolutely needed by him for the purpose of obtaining the mere 
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necessaries of life, it is his @uty to make a payment on this 
georee. Ye nre not satisfied from hig anewer, affidavite and 
testimony that he has purgued thig course »" 

It is also contended that as by the order ef July 1S, 1932, 
the further hesring on the rule to show cause was continued te October 
2, 1931, the court erred in entering the comuitment exder on eptember 

| 28, 1951. There ie ne substantisi merit in the contention. The 
commitment order of September 28» 1931, was based Upon & now petition, 
(to which defendant filec an answer) showing not only that defendant 
Was im arrears for nlimony payments to Complainant but algo in pay} 
ments due for the support of the teo chiléren. Parthermere, the 
court allowed defendant to give further test imony on October 5, 1951, 
when the confirmatory order wax entered. 

It is aleo contended that « proper credit of $400 was 
not ellewed te defendant, beeause of his claimed over-payments on 
the support money for the children. The argument ia thet this 
@redit should have been allowed becnuse the elder child, Plaine, 
Became of legal age on Yocomber 2, 1930, after which dete he was 
only obligated te pay $50 per month for the support of the younger 
child, Jacqueline. We find ne merit in this contention becouse (a) 
from his answer (filed September 14, 1931) to the new rule te show 
Cause, it appears that he continued to poy the monthly suppert money 
for both children until July, 1931, though he kmew the elder child 
had reached her mejority; and (») by the agreement of December 26, 
1928, he undertook to pay to complainant $100 per month for the 
support of both children “subject te any and all orders or decrees 
Of the cireuit court reducing or increasing the said amount,” and 

y the deerce this $100 monthly payment was to be continued “until 
he further order of the court." Nothing in oaid in either the 
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agreement or the dcerce ae to a reduction in the payment of said 
amount upon the elder child resching her majority. 
Our conclusion is that the commitment order appealed 
from should be and it is affirmed. 
AYP IRNED « 
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ALBERT VODVARKA, 
Plaintiff in &krror, 


Ve 


SIDNEY He. GEYTRLMAN 
Defendant in Srror. 
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WR. JUSTICK GRIDLEY LALIVERED THs OPINION OF THE COURT. 


On July 10, 1933, the cause coming on to be heard upon 
defendant's general and special demurrer to plaintiff's second 
amended declaration (consicting of one original count and five 
additional counts), the court ordered that the demurrer be sustained 
to all counts, and, plaintiff electing to stand by his declaration, 
entered judgment against him for costs. Sy this writ of error 
plaintiff seeks to reverse the judgment. gam 

The action is trespass on the case for fraud and 6 coeit , 
and was commenced on December 2, 1950. bout the same time, upon 
affidavit and bond filed by plaintiff, the court ordered that a 
Sapias ad respondendum issue against defendant, who subsequently 
filed « bail bond and wae released. When the judgment against 
Plaintiff was entered on July 10, 1931, as aforesaid, the court 
on the same day ordered that plaintiff's affidavit, filed in 
support of the issuance of the capiag, “be stricken from the files 
for insufficiency, that defendant be daschorged from arrest, and 
that the bail for defendant be discharged.” 

In the original count of plaintiff's second amended 
G@eclaretion, filed June 18, 1931, he averred in substance that on 
December 3, 1925, he bargained with defendont to buy of him 5100 

shares of the common stock of the Car Lighting & Power Coe, which 


—_ defendant then “represented he was able to sell and deliver 
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for the price of $9562-85, as an agent or officer of a corporation 
dmown ag MeCabe & Coo, then engaged in the business of buying and 


selling shares of stock in corporations;" that cefendant, for the 
purpose of inducing plaintify to purchase said stock, aleo then 
"falsely anc fraudulently represented to plaintiff that said McCabe 
& Coe was & corporation, engaged in the buying and selling of shares 
of stock in corporations oni having a seat or membership on the 
Chiesgo Stock Exchamge, and by reason thereof trustworthy andeentitled 
to the confidence of plaintiff, end that MeCabe & Co. was a corporation 
whose officers ond agents had great experience in the buying and 
selling of sheres of atock in corporations, and that MeCabe & Coe had 
& Capital stock of one million doliexs and by reason thereof capable 
of executing and fully performing any agreements by it made, and that 
MeCabe & Coe sold only such whares of stock as it had first aequired 
and become possessed ofg" that plaintiff, relying upon said 
representations, then »urchased. and defendant then “deceitfully 
sold to plaintiff,” the shares of stock for the cum of $9562.85, 
“which sum plaintiff then paid to defendants" that in fact said 
MeCabe & Coe did not then own or possess the shares of stock, did 
Mot have any title or interest in the some, was not able to deliver 
the same, was not capable of executing or performing any agreements 
by it made, did not sell only such shares of stock as it had pre- 
viously acquired, did not then have a seat or membership on the 
Chieage Stock Exchange, and was never in fact ready, willing or 
able to deliver the 5100 shares of stock, all of which defendont 
well knews and that, therefore, defendant falsely deceived and 
defrauded plaintiff, to his damage in the sum of $10,000. 

fo this count defendant, on June 23, 1951, filed a general 


and special demurrer, and for couse of demurrer stated: 
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contained aged pednn ype ve ap Neh mer) ; cet seuee a’ 
Saony snd therefore, thy decuerssian te'bat fer inessetatsser ast 
departure, in that in the praccipe and writ plaintiff charged an 
action of trespass on the case, whereas by virtue of the allegations 
in said declaration plaintir? represents an action ex contractus” ete. 

On dume 25, 1951, by leave of court, plaintiff filed five 
additional counts, amd or defendant's motion it was ordered that his 
demurrer te the original count stand as such to ench additional count. 
In each of the additionsel counts the stated fraudulent representations, 
@llegec to have been made by defendant to imduce plaintiff to agree to 
purchase the 5100 shares of atock for said sum, are substantially the 
game as in the original count, anéd there are similar allegations that 
Plaintiff relied upon the representations and beeause of them paid te 
@efendant said cum of money for the shares, which MeCabe & Coe never 
were in fact ready, able and wiliing te deliver to plaintiff. In the 
third additional (or fourth) count plaintiff further alleged that 
MeGabe & Coe “did not in fact own or have possession ef said shares 
of stock * * and did not in fact intend to deliver the same and have 
Mever delivered the seme, notwithstanding that this plaintiff paid te 
Gefendant said sum of $9562.85, * * 211 of which defendant then and 
there well knew, and so defendant falsely deceived and defrauded 
Plaintiff," eto. Similar allegations are contained in the fourth 
additional (er fifth) count. 

After carefully considering the allegations of the 
deceleration we are of the opinion that the court erred in the 
Wling complained of. We think that os against the general and 
special demurrer the declaration suf/iciently disclosed such a cause 
6f action in cage for fraud and deceit as required that defendant 
‘Plead thereto and that a trial upon the merits be had. In Johnston 
Us Shockey, 335 111. 363, 366, it is said: “An action for fraud and 


Aeoett must show eix elements in order to afford reliefs (1) The 
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misrepresentation must be in form a statement of facts (2) at 

Bust be made for the purpese of influencing the other party to 

sets (3) it muct be untrue; (4) the party waking the statement must 
know or believe it to be untrucz (5) the person to whom it is made 
must believe and rely on the statement; and (6) the statement must 

be material.” We think that all these elements are wuflieiently 
charged and disclosed in the declaration. +efendant's counsel here 
contend that defendant's alleged false vepresentations that he wag 

an agent or officer ef MeYabe & Coe, thatthat corporation bought 

and sold shares of stock, thei it had great experience in that 
business, that it was capitelized for one million dellears, that it 
Owned amd possessed the particular shares of stock and would sell 
them to plaintiff, and that it only sold such stock as it had originale 
ly purchased, - “are all matters collateral to the contract, merely 
affecting the provability of performano@, and are not of such material 
Mature es to constitute « basis for recovery in an action of fraud 

amd deceite” ie cannot agree with the contention. We think that it 
sufficiently appears from the declaration that these representations 
Were such ag engendered plaintiff's confidence in defendant ané the 
Corporation of MeCabe & Goe and indueed plaintiff to part with his 
money for the shares of stock, whieh he did not thereafter receives 

Ss alleged. Wor do we think that there is any subetential merit in 
defendant's counsels’ further contention that the declaration only 
charges a breach of a promise to do something in the future (1eee 

te deliver to Plaintiff the chisive of stock), which, while stating 

& geod cause of action in sssumpsit, is no proper basis for a 

Teeevery in an action of fravd and deceit. The allegattone ouffie 
GHentiy dinclose a case where plaintifs parted with his money, because 
Of Gefendomt's false reprenentations and in expectation of immedigtedy 


Tecetving the stock purchased, which stock neither defendant nor 
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MeCabe & Coe could deliver and which plaintifr never received, te 

his damage in the amount of money he paid to defendant, as alleged. 
The judgment of July 10, 1932, is reversed, and the couse 

is remanded with directions to the circuit court to overrule defende 

ant’s demurrer to said second amended deoloaretion and give defendant 


an opportunity to pleads eto. 
REVERGED AND REMANDED WITH Direct rows. 


Kerner, Pe Jey and Sounlan, J«, concurs 
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Me JUSTICE GRIDLEY DALIVEREY THE OPINION OF THE COURT « 


EVENING AMARICAN PUSLISHING 
COe, a corporation, 
Defendant in Error. 


In an action in case for an alleged libel the court, 
on October 245 1931, sustained defendant's demurrer to plaintir£'s 
declaration and, plaintiff, electing to stand by the declaration, 


entered a judgment of nil capiat against him. By this writ of 
error he secks te reverse the judgment. 

The action was commenced on April 9, 1931. In the 
Geclaration, consisting of one count, plaintiff alleged his good 
Mame, credit and reputation in the State at end before the time of 
the publication in queation, defendant's knowledge thereof, and the 
Publication by it in Cock County, Illinois, om ‘eptember 25, 1930, 
in the "Chicago Svening American” (a newspaper owned and edited by 
defendant), and with the malicious intent of injuring amd disgracing 
Plaintiff, of a falee and malicious libel, containing false, scandalous 


ané defamatory matters of and concerning plaintiff, es follows: 


"2 SOUGHT IN RACKST PLOT 
Twe ex-convicts were sought by police today and four 


other men, including the secretary of a number of North side 
ne business associations, faced grand jury appearances 


in connection with an alleged racketeering attempt to organize 
shop owners. 

e of the alleged racket, which prosecutors charge 
aimed at extorting something like $300,000 annually from the 
owners of such establishments, was pronounced the most effective 
blew struck yet in the gram jury investigation of gangster 
interference with honest businesses and labor unions. 

USE 6 BOMBS IN PLANS. 
The organization of the beauty shops was attended by the 
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explosion of six bombs in front of the shops of recalcitrant 
operators several weeks ago» ‘The fact that the two ex-convicts, 
sought for their connection with the ring, both went to prison 
for bombing outrages was considered significant. 

The men sought are Peter ("Dynamite Peter’) Cunniff, 
deseribed oa the chicf terrorist of the outfit, who went te 
prison in 1916 for a dynamite plot in connection with a laber 
dispute, and Kay H. Yilliams, 

(continued on Page 2, Colum 1. 


2e 
POLICE SEXK TWO EXeGONVICTS IW 
BEAUTY SHOP RACKET PLOT 
4 PACE JURY INV UIFY 
Continued from Firat Page 


eonvieted ten years ago of bombings while he wae secretary of 
a barbers’ organization. Both since have been active as labor 
racketeers, poliee says 

Four other men, Frank and James Cummiff ef 3215 “e Polk 
Ste» said to be brothers of Peter, Jerry Nape, 3610 Pine Orove 


Aves and Guy Payne, 4010 He Lincolm Ste, Eh Et during 
the night by “ergt. Kay Gilso and his detective sq 
at the Lawndale police station for questi i e 
Uitedies eure.) ne tte 
arrest officers did not disclose their prisoners’ 
tions wi t asd. (ita Cs OUrse 

imexy Te Erickson, 622 Diversey parkway, who is secretary 
of several neighborhood business men's groups, was one of those 
taken to the state's atterney's office last night and quizmed 
about the union. The others grilled were Jo M. Baran, 2129 
Cleveland av., ‘anles manager’ of thenallegea rackets Frank We 
Crawley, 3511 Washington blvde, and James Le Howards, an ex-convict, 
of 3156 Clybourn ave 


BARZD THROUGH ARRESTS. 

The men behind the attempt to organize the beauty shops were 
wumasked by the arrest yesterday of Crawley and Howard. They called 
on T. Me Piotrowski, owner of a beauty shop ot 1140 Milwaukee ave, 
displaying a letter from Erickson as executive secretary of the 
‘Master Beauty Shop Owners’ Associations’ 

Howard sought to enrol Piotrowski a» a member of the 
association, which has an initiation fee of $10 and $2 a month 

dues. Crawley wanted to organize the employes in the shop as 
members of a union, alleged to be a subsidiary racket of the 


e 

aeeeg Piotrowski told the men to returm.e Shen he notified 
police. The two were seized when they reappeared at the shope 

Briekeon, in addition to his connection with the beauty 
shop ring, ia secretary of the Midtown Businese Men's Association, 
the Central North Town Association, the Central Lake View 
Agsociation of Commerce, the Kogers Park-Clark Street Business 
Association and several other similar organizations." 


(moaning ther te ali that plaintiff was engaged in ao conspiracy 
with others ny BR ner from said Piotrowski by threats to destroy 


his proper bombing, and also meaning thereby that plaintiff 
was come ow, an orp to extort money from said Piotrowski by 
threats to destroy his property by bombing, and also meaning thereby 








Sauttisicoes: te aquin ods to tnt? at edmed aie to aotaolaxe 
eetolvaeg~xe owt off ted? Gest eff 8 «age sclsew Levever axetatage 
noelzg of inww dived quate afi diiv aettoouace thes «ok mye 

stusoiitegis Serecivaes cow spgertéuo gaidaed tet 

eThinmd (trode otimermgi*) seta exe seipees stom edb eo 
o2 taev oy ,iiidue sci? Te tefeox'ses Yedsie gals wa bodiueeod — 
todal a iliie solieenens at fol stim a to% Sf0L al _— ; 
east tw si Yet ane 

i ak amled «8 - a ‘bout 00) © 


gry | | UE ATOIVNOD<KA OF xii ; eecaare? 
i ¥ a Yruaita 
, ak SG gl 
do Tet weet Deane 


te Yxederesa saw ox Liste idmov te ope eteey fod pee 
godel ea orivsa need arait sine ioe ee ee Yexedrad 


fae soifog - ehoe 
‘Phos of BEE to presi ede bre tetert yoo cats | 
ae etael .tadel te ausdtoud od vd “stow a88 
<8 3 tai tae meloumes ah 408 Sia. Siw on 













‘xenon ste _gpefouts soe hikty peest vie: yatta 
8 THO worradt } Priares a taw BIT s 
Visietges ef ow ,Yewiveag Youtevicn EA 
eued? lo ono gow gaqweta «item moe eat snared ion , ey te 
beg@stue bane tdgin inad opi lie «'yorcatte atedate cals od. aolet 
OcE® ,tore® .R .% evew BekLing erode eet .motew odd twods 
eo! Saon'l yiovess dbegoilangds to ‘regimen welest y«ve beetevedo™ 
se irhtigliae ws giiewoll «i esol iit a Seid aodguidaay a a 


o¥a mvedyL g@ie to 


oS SOCGRRT TARAs o Fae) Sete 

euew eqoda yYiuaed oA oxinantoe o2 sqmeids ofs batdod nam ‘edt 

heiias yedt s.bsawell bos yiwex to eehrotacy, teeta | en Ree, 
aoe oormw lsd OME gs gotta Ytived 4 to xonve oureners 
et te Ysatenove oviday axe sa Mowe igs strth x00 

| ghs~te aden Yoeerss  e Bns ae. a vino 

“er ie 3 ~ 0 Oe & ee re 

tte &@5 bus Of te a3 ming oath Fy ge ree. yo i dol seencaporess 
en goles wf? ai eogeinas sls valmegto of Setnaw | 


«~ 


edi Yo sutosy ytathtedys w od * boye LL smoke a to azvdaes 


Sektites of wed? sation oe ae old hitoa idorox 
oqale ond ¢a buxcongaes ‘yootd mnate ney olor owe. 
Yswood vis nity aoktoonage aid of mot 
stotvelvonas are swentarh pwatath eda. “ 
wei oslad LottneD ded qteter Redes? ave? ddxot 
econtaut toont) Aeakbedsnl atogo’ add gsosemmed to. 


“sntiolinsluagre talimie xntto Lecoven Ane Sohiakoomnd— 


eewslqence dome begets Kew bo greeny and nile oh wton » 
YWxlash oF uteords yw ewerelt tn Ra igh espe Jodie 








Pp een Suite qhouodsyabtene. 
ikuwouto wet 
erode grinwost uta ‘ene a . Be 


| 
| 


Bs 


3 


that plaintiff was engaged in a conspiracy with others + 
and maliciously destroy, damage, injure or deface a watdatng used 
or designed for human occupancy, by means of a bomb, and alse mean- 
ing thereby that plaintiff wae engaged in wilfully and maliciously 
destroying, dumaging, injuring or defacing a building used or 
designed for human occupancy, by means of a bomb, or was attempting 
eo to do» OF was siding, abetting, assisting, acvising and encouraging 
the perpetration of such wilful amd malicious act, and also meaning 
% plaintiff was an associate of ex-convicts, and alse mean- 
sift had engaged in an attempt to extert money from 
ious persons by threats to destroy their property by bombing, and 
alve meaning thereby that plaintiff head wilfully and maliciously 
destroyed, damaged, injured or defaced a building or buildings used 
or designed for liuman occupenay, by means of a bomb, or had attempted 
so to do, or had aided, abetted, agsisted, advised or encouraged the 
perpetration of such wilful and malicious act.) 
And the declaration further alleged that, by means of the 
Committing of said grievances by defendant, plaintiff hae been and 
is grestly injured in hie good name, credit and reputation, eteec, 
and has been and is expesed te public hatred, averesion and ciegrace, 


and an evil epinion ef him hee been and is induced in the minde of 
right thinking percone, ete., anc he has beer and is shunned and 
aveided by diverse persons, and he has been and iz otherwise injured, 
te his damage in the sum of 9259000, etee 

Te the declaration defendant filed a general and special 
dewurrer, in which it stated as growrds for demurrer, among others, 
(2) that "no one of the imnuendces in the ceclaration ie rensonsbly 
ascribable to the alleged libelous wordss" and (2) that “the alleged 
libelous words are not capable ef conveying the meaning ascribed to 
them by the innuendoes." 

In urging that the judgment should be reversed counsel 
for plaintiff here contend thet the court erred in sustaining 
defendant's demurrer to plaintiff's d¢elaretion becouse (1) "the 
article published is reasonsbly capeble of being understood as 


having the libelous meaning ascribed to it in the innuendoess" 


and (2) the question whether it did have such libelous meaning or 
was 60 understood by the readers thereof wao one of fact for a 


et 


i teal 


WWiniiie of avedie Hibs Yeotignunes a mt gue xh 
hoa Qabbitud # edeteh ve wart «eganab rgassah «outa? ‘nwenennee ‘ton 


A see eae 
eaeats 









. ou sgme vba ‘ah t 
RE Paes 
eo 
end eye troone TW mae preter rr 
ede te umes WW «tals bogetin uaseeeY sodden My oA 
bate mood oad Titsiadg gtankoe lon ot nepeavats oa 3 
eras guoktodiagee Sok athoTO ¢ omen asty ald mk bombs 

seoctgaty baa dolerove phemtad o2idig Ot aontgee at bok ane: weit te 
to ebmia afd. mt sonshat HF i mond an i 3m mah AEWA Oa 
bas beumate a! bas weed cart oc ban 4.02% xsmmeteg gntslatds’ tips 
weirdo saibeeadin al me weed ow! 90 ie. somonseg wows: col hobten 
3 2990 9000.92) Yo cue wad eb. ome abet ¢ 

~ Satooge bas Lazeaeg 0 bedi snaauoted maktousdooh ott of 
“eatodse proms tered cot mhmwway = Sefeie #8 Moise et ee 

bi Uidwaeteo a ae nehsuneLeod als wt ssoboimenat eas 29 9H, ow" tat (1 
begetis mie” geste (2) bre "taba emote open ae of 















Leamon ovasvves of Sues tommbut ud tad gatyan at | 
gehatesewa et borne snuGo edt coke bes9ge00 euod jog ay nod 

ene” (4) coneved wokdrnadye’ alee smbats ot swarm atone 
at bootenomw uated to oieiomeo videnounon wt : 

| “twsehmunat od at #1 99 bestvons setanem a 

2 gutanere BOLLE sorsn vest ba ¢h wedvesty 2 


| 4/302 font 16 enn wmv Savzedd wenbuny su r 


vy ¥ ; 
is POAT oS ake ed ret ae . 






40 


Jurys and net for the court, to determine. We cannot agree with 


these contentions. in Heys V> Mather, 15 [lle Appe B09 32, it is 
said? 


"Then the werds of an alleged libelous publicetion are 
not rensonably susceptible of any defamatory meaning, the court is 
justified in sustaining a demurrer te the declarstion. But if 
are ressonnbly surceptible of two constructions, the ene innecent 
and the other a libelous construction, then it is a question for 
the jury which construction is the proper ome; and in such case if 
the defendant demure to the declaration, his demurrer will be 
overruled. * * A rule involving subatantielly the some idea has 
been concisely stated thug: I[t is for the court to decide whether 
@ publication is Sapahhe of the meaning aseribed to it by an 

and for to decide whether such meaning is truly 

(See, Macbonald vs lords 27 ikie Appe Ally 1145 
¥ r ars. Ny i 


See eo 







Ane it is well settled in the law conecrning libel that 
the purpose of innuendees is to explain the words in the alleged 
Aibel and to give them theix proper meaning, but mot to enlarge the 
Betds or the ertiolg beyond their natural meaning. (LaGrange Press 

izeng Publishing (os, guprag Morshall ve Chiongo Hetald Coes 

185 Ill. Apps 224, 2265 Sullivan vy. Illinois Publishing & Printing _ 
SOes 186 Thi. App. 268, 2703; MeLaughlin v* Fisher, 136 Ill. 111, 116.) 

in the inuuendoes set out in the declarstion it is alleged 
that by the published article it was meant by defendant to state that 
Plaintiff “was engaged im » conspiracy with othere to extort money 
from Piotrowski by threats to deatroy his property by bombing,” or 
“to wilfully and maliciously destroy or damage a building used or 
@esigned for human occupancy by meons of » bombs” or thet plaintiff 
Was aiding, abutting or encourajing the perpetration of such a wiliful 
ané malicious set; ond that plaintiff “uns an avnociate of ex-con- 
Viets;" and that plaintiff “had engaged in an attempt to extort money 
from various persons by threats to destroy their property by bombings” 
and thet plaintiff “had willfully ané¢ maliciously destroyed or 
domaged building or buildings used or designed for human occupancy 
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by means of a bomb, or had attempted to do se,” ox had aided or 
abetted in such = malicious acte We do not think that the published 
article is reasonably susceptible of such meanings, er any of them, 
as alleged in the innuendees, or thot the article is capable ef 
such meanings. ‘nm the article plaintiff's name is only onee nen- 
tioned, and it is stated that he and three other men “were arrested 
during the night * * on¢ held at the Lawndele police station for 
guectioning im the inquiry,” and that “the arresting officers did 
not disclose their prisoners’ exnet commections with the ring.” A 
reading of the entire article shows that two men, Peter Cunniff and 
Ray He Wiliiems, (previously convicted for “bombing outrages”), to- 
gether with others, were being sought by the police in connection 
with certain recent beauty shop bomb explosions. The article does 
mot state that plaintiff was in eny way connected with the explosions, 
but only the fact thet during the night he and others were arrested 
and held “for questioning in the inquiry.” 

Considering the publishcd articles the slleg«tions of 
the declaration, and the authorities above mentioned, we are of 
the opinion that the trial court properly sustained defendant's 
demurrer to the declaration and, upon plaintiff electing to stand 
by the declarstion, properly entered the jucgment in question against 


plaintiff. Accordingly, the judgment ie affirmed. 
AFPIRMED 


Kerner, Ps Jeg and Seanlan, Js, concure 
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MILTON MH. MeCOY and _ 


EBYIN MULYORD, copartners 

as MeCoy & Mulford, | 
Defendants in Error, ERROR TO' CIRCUIT 
ve COURT, COOK couNTY. 

WELS SHOEH, 267 mal 
Plaintiff in Error, )wvVe dee OLQ 


Mie JUSTICE GRITLEY DELIVERED THE OPINION OF THS COURT. 


By this writ of error defendant seeks to reverse a 
judgment for $2922.50, rendered ageinot him in an action of 
Besmmupsit on October #, 19351, fellowing a trial without a jury 
during July 1931, at the conclusion of which the court found 
the issues for plaintiffs and aecsessed their domoges at the sum 
of $2922.50. 

The action was commenced on July 22, 1950. Plaintiffs 

declaration consisted of a special count and the common counts. 

| Tn the special count they alleged that on July 15, 1929, they, as 
| é@uly licensed civil engineers and registered surveyors at Chicago, 
Were employed by defendant to draw and prepare certain tepographic 











Maps of certain farm lands, for which work defendant agreed to pay 
| them at the rate of $7 per acres that plaintiffs did the work and 

| @elivered the maps which covered a total of 4171/2 scress and that 
Mo part of their claim against defendant has been paid, ete. 

| Defendant filed a ples of the general issue and gave written notice 
| @f certain special defenses upon which he would rely at the trial, 

| viz, (a) that he, individually, did not employ plaintiffs to do the 
| 4 (b) that he, individually, did not agree to pay to plaintiffs 


the work at the rate of $7 per acres OF at any other rates and 
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(e) that if plaintiffs had any contract or agreement for the work, 
“it was with a number of persons as a syndieate and not with the 
defendant as an individual, and, therefore, there is a misjoinder 
of parties defendant ." 

On the trial it appeared from plaintiffs’ evidence that 
before they commenced their survey work, etes, defendant signed and 
delivered to them a letter, addresned to them and dated July 15, 
1929, as follows: 

"You are hereby authorized to proceed with the drawing 
of & topographical map of « tract of land consisting of the Steger 
farm, Gaines Purm and Mueller ferme ‘aid survey to show contour 
lines ten foot interval elevations, the price fer said work to be 
$7? per acre. Fiease rush this work as fast as possible. 

(Signed) NELG SHOW, Trustee.” 

It further appeared from plaintiffs' evidence that they 
Gid the work and delivered the map or maps within a reasonable time, 
and that the total number of acres surveyed was 417-1/2, which at 
$7 per acre amounted to $2922.50, and thet no part of said cum had 
been paid to plaintiffs. Defendant did not contend at the trial 
that plaintiffs' work wae not satisfactory or promptly performed. 
His sole defense wae that he signed said letter os agent or trustee 
for » “syndicate” of various individuals, of which he was one, and 
that. plaintiffe could not recover from him alone, because of the 
non-joinder of the other individuals comprising the so-called 
syndieute. There is no merit im the defenses it clearly appeared 
from the evidence that plaintiffs refused to proceed with the work 
until choen, by signing the letter, ordered or authorized the work 
to be done. The fact that the work may have been of benefit to 
individuals other than Shoen does not relieve sim from liability. 


He authorized the work and became individually liable to pay for 
. The fact thet the word “trustee” 


individual liability. As 


the same at the price mentioned. 
“appears after his name does not affect his 
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said in 1 Hechem on Agency, 2nd Fé., See. 1170) Pe B51, “the 

mere addition te his signature ef the title of hia representative 
character, is prima facie to be construed as Geseriptive of the 
person only, and not as indiceting an intention to charge a principal, 
and if, in such a cane, the contract containa apt words to bind the 
agent personally, he will be held individually liable.” (see, also, 
Heed ve Altgeld, 136 Ill. 298, 305.) Furthermore, assuming that 
there was @ group or syndicate of individuals (including defendant) 
who wanted the work done, plaintiffe could properly sue one (ieee 
defendant) ef that group. (Cahili's Stat. Chaps 769 Sees 33 Tandrup 
Ys Sempsedls 254 Ill. 526, 5313 People ve Harrison, 62 \Ll. 84, 86.) 

Other grounds fer « reversal of the judgment are here 

urged end argued by defendant's counsel, viz: (1) errer in the 
Court's refusal to grant defendont's petition for a change of venue; 
(2) error in placing the couse om the trial calendar in pur suance 

ef rule 25 of the cireult court, beesure said rule is in violation 

Of section 21 of the Practice Aet: and (3) error in denying defendant 
the right of a trial by jury. After considering the present transeri) . 
we find no merit in any of these contentions. The motion and petition 
for a change of venue were presented after the court had refused 
defendant's motion for a continuance of the hesring. Furthermore, 

&t does not appear that a reasonable notice of the application for 

the change of venue wac given to plaintiff or hiv attorney. (See, 
Gohill's Gtat. Chap. 146, nec. 5; Gloe vs Garretts, 219 Ill. 208, 2135 
Bitson vs Woods 263 id. 376, 381.) As to point 2, we do not think 
that said rule 23 ean properly be considered a violation of section 
®1 of the Practice Act, which provides that “all causes shall be 
tried, er otherwise disposed of, in the order they are placed on the 
“docket, wless the court, for good and sufficient cause, shall 
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otherwise direet." And we find mo merit in counsel's argument 

that the court "“foreed the esuse to trial out of ite regular 

order," after it had been placed on the txial culendar. Aw to 

point 3, it does not appear thet defendant in apt time asked for 

@ jury trial. Furthermore, it does not appear that at the time 

of making the request, or at any time, he paid or offered to pay 

the fee for the services of the jury, as required by the statute, 

(Cahill's State 1929, Chape S35 Pare 47) Seve 35, pe 1327.) It is 

therein provided th:t “such fee sli be paid by the plaintiff, * * 

at the time of the commencement of such action or suit, * * or, if 

mot so paid by the plaintiff, * * shali we paid by the defendant, * * 

at the time of entering his appesrance, If such fee shall not be 

paid by cither party, no jury shai’ be called in the action, suit 

or procesding, and the sume #hali be tried by the court without a 

jury =" 
| Finding no reversible error in the presert transcript the 
judgment of the circuit court of Octcber 2, 193, agaimat defendant, 


ie affirmed. 
4 SU IPMEDe 


Kerner, Ps Jey and Seanlan, J», concurs 
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GLAUDE T. FRAZIER, ) 
Appeliee, APPEAL FROM MUNECIP 
Ve COURT OF CHIdsco, 
CONTINENTAL CASUALTY O00, ro yy ‘ . 
& corporation, } wd 6 >] OQ 
Appeliant. ) : ae 


MRe JUSTICE GRIDLEY RELIVERED THE OPTION OF THE cou?. 


in a 4th clees action in contract, commenced om September 
20, 1931, and based upon defeniant's policy of ineuranece, there was 
@ trial without a jury on November 2, 1931, resulting in the court 
finding the insues im plaintiff's favor and avséasing his domages 
at 200. Judgment was entered against defendant upon the finding 
and the present avpenal followe:is 

In plaintiff’s aacmied statement of claim he alleged that 
he ig, and bas been since June Sy 1926, ingurcd against accident 
Mid sickness by defendent under its certain policy (giving its 
Dumber), which policy contains, among others, the following 


‘provision: 
“PART Ville ISLGMMITY Fob GPOAATIONSe 
If injury sustained by the Incured and covered 


this — gholl necessitate any surgical operation named in the 
endorsed hereon and which is performed v of 


spe ed in FETT to ASS Rs nity otherwise 


ven, but such payment shall not be wade for more than one operation 
the result of any one accident or sickness." 


; That in said sehedule, headed “Sehedule of Operations 
(Indeunities for surgical operstions - see Part VIII," it is alse 
3 that “if the ingle weekly indemnity named in this policy 
$50, the amounts payable shall be the respective amounts named 
if more or less than $50, the payments shall be inereased 
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or reduced proportionately." And that in said schedule also is 
the following: 
Bpepsaen Sa’ seca tsiaS. site chieateal erty op 
peritonitis or exploratory incision) --.- - ~~ ~ -“~-= + §200." 
That the amowit of the weekly indcanity payable under 
the policy wee $253 that on Jume 14, 1931, plaintiff was taken 
sick and he war eperat«¢ upon by Dr. vs C. Creinyg who performed 
laparotomy upon him on Jume 15, 1031, which ssid dete woe within 
100 deye of the commencement of his sicknews or injury; that plaintirr 
served duc proofs of enid sickness or injury upon defendants but 
that, although ¢cfondcarnt hos often been requested, it has not paid 
te plaintiff the sum of 7105, “hich in éue to him under said policy, 
and, therefore, he brings this sult, etee 
tn defendcnt’s affidevit of merite it denied that plaintiff’ 
Was taken siek, from the disability for which he was operated upon, 
@m June 14, 1931, so alleged, but on the contrary defendant says that 
Seuch sickness or illness occurred to-wit, two years before, and, 
therefore, doee not come within the purview of Part VIII of said 
Pelicys” and that, hence, defendant ta uot indcbted to plaintiff’ 
im emy om, 
Om the trial the policy was admitted in evidence by agree- 
Ment. Plaintiff testified in substance that during the fall ef 
1929, he noticed "a little lum on his right groing" that he consulted 
rs Crain who ndvised him to procure = truse and wear its that he got 
truss, were it constantly and had no further trouble with the hernia 
| mn about June 1, 1921, when, because of « atrein or injury received 
| going upstairs, he noticed th.t the hernia had greatly increased 













a size and “the intestine had come down in the openings” thet “there 
te be a strangulationg” that he aguin consulted Dr. Crain 
@ advised an operations that Dr. Crain successfully performed the 
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operation om Juma 15, 19313 and «a few days theresfter he delivered 
to defendant on a “reguler cleaiment's form* a clenim under the policy 
foxy $100 for said operation. Dre hs Ce Crainy plaintiff's witness 
and a physician and surgeon with office in Chieago, testified in 
substance that he was first conculted by plaintiff “abeut « year me 
a half before he operated upom hime" that then plaintiff had a 

"very emall inguinel hernia” and he then advieec him to wear a truags 
thet about ten days prior to the operation plaintiff again conaulted 
hhimy thot he then found plaintiff's condition much wersey that the 
hernia “waa down in the serotumy” that the “bowel was obstruetedy" 
thet an operation wos necessary and he so informed plaintiff: thet 
he successfully performed the operation and redueed the hernia on 
June 15, 1931. Hefendant did not introduce any evidence, 

Defendant's counsel here contends that t he finding and judg- 
ment are contrary to the evidence und against the express provision 
of Port VITI of the policy sued wpom. The argument is that it appears 
thet the cperation on plaintiff wos performed more than 100 cays from 
the date of the injury or the commencement of his sicknees. ‘*e eannot 
agree with the eontention or orgument. hile it appears that pleine 
tiff firet had a hernia about a year and half before the operation 
was performed it was then a comparatively insignifieent trouble, such 
ae could be and was relieved or remedied by the wearing of a truse, 
ae is commonly done. “Mo operation then vas neceseosry. But when, about 
June 1, 1951, plaintiff, a2 he testified, reevived said strein or in- 
jury, the hernia was #0 inereased aa to become a serious matter, re- 
quiring an operation. We think thet under the undisputed evidence it 


should be held that plaintiff's injury wae received, ox that his real 


» sbout June 1, 1931. And it is undisputed that the 
gens was performed om plaintiff on Jume 15, 1921, (ieee within the 


— in the policy.) 
—— ayes from is affirmed. 


“Kerner, Peden oe Seonlan, Jo, concurs ASP IRM De 
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PEOPLE OF THE STATE OF ILLINOIS, 
Sede Thordarson Sleetric 
acturing Cos, a corporation, 
Appellant, 


Ve 
JEFFERSON ELECTRIC MANUPACTURING 


COe, a corporation, et ale, 
Appelleese 





AP?HAL FROM CIRCUIT 


COURT, COOK COUNTY. 
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WR. JUSTICE GRIDLEY DELIVERKDY THE OPINION OF THE COURT. 


61] 


On November 18, 1931, the circuit court sustained the 


general demurrer of respondents to petitioner's petition for a 
writ of mandamus and, petitioner electing to stand by ite pleading, 
Gigmissed it and entered judgment against petitioner for costs. The 


present appeal followed. 


In the verified petition, filed October 25, 1931, it 


is alleged that petitioner is and has been engaged in the manufacture 


of electrical appliancesy that the two respondent corporations, 
Jefferson Electric Mnfge Coe and Chicago Jefferson Fuse & Sleetrie 
Cos, are engaged in a similar business; that the two individual 
respondents, John Ae Bennan and “oger Foote, are respectively the 


president and secretary of both respondent corporations; that 


reepondents infringed upon and violated the patent rights of 


petitioner, and as a result there was instituted in the Use U- 


District Court fer the northern district of Illinois a suit against 
the two respondent corporations, and the litigation was terminated 
by the entry of a consent decree in favor of the complainant 


(petitioner); and that on May 19, 1950 (prior to the entry of 


4 deeree), a written agreement was entered into by md between 
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petitioner, therein called “Therdargon" and the two respondent 
corporations, therein eslled “Jefferson". The agreement is set 
out in full in the petition and is in part az fellows: 


Whereas the parties “are now involved in a suit," pending 
in said Ue Se Court, im which Thordarson is complainant and Jefferson 
are defendants, “for the infringement of Letters Patent, No. 
1,556,178, granted October 19, 1920, to Chester H. Thordargon, for 
MACHINE FOR CUPTING MAGNETIC CINCUIT LAMINARg" amd whereas "the 
parties are desirous of terminating the litigation and settling 
their ne reapect thereto." 

OW» efore, in considerstion, eteese, the ties agree 
as follewst , deb iinte:: 

ie Thordarson gives and grants to Jefferson “the right 
to use and operate in their own business only, structures like and 
according to that shown and described in Patent Noe 1,.366,178.* 

Se “Im case Jefferson exercise their license to use the 
atructure of Thordarson Patent, Noe» 1)556,178, then and in such case 
Jefferson shall pay to Thordarson in onehy as royalty under said 
license, an amount equivalent to the caving effeeted in serap 
material produced by the use of the “hordarsen patent structure over 
the of scrap material preduced by the use of the structure 
and method of the Daley patent, based on the initial cost of the raw 
material.” 

4. “Im case Jefferson employ « die punching structure and 
method in the manufacture of magnetic core laminations, which is 
identified as being shown and described in Patent Noe 1,713,176, 
dated June 15, 1929, or in case they employ” (Here are set forth 
ether conditions), “then and in cither or beth of said eases Jefferson 
shall pay to Thordarsen in cashy as royalty under said license, an 
amount equal to and at the rate of one»third (1/3) of one cent per 
pound of finished core structure for «sch laminated transformer core 
80 manufactured." 

Se Jefferson shell keep true and accurate books and records 
as to its manufacturing operations under this agreement and shall 
furnish to Thordarson, within the first ten days of each month of 
January, April, July and October, “a verified statement showing in 
detail the amounts of royalties which have acerued under this agree- 
mont during the preceding three months and have become due to 
Thordarsom, and shall pay such accrued royalty coincidentally with 
the furnishing of said statementa. i hordargon shajl have ar 


4 aes 
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. ne guit here oned shall be terminated 
and ended "by the entry of a vonsent decree therein, to the effect 
that the Thordarson Patent, Noe 19356,173, is good and valid, that it 
is owned by Thordarson, thet Jefferson have infringed the same, and 
that each party thereto pay ite own conts therein but that no in- 
dJumetion issue and no acvounting of profits and damages be made.” 

After dirceting particular attention to the last clause 
in paragraph 5 of the contract, petitioner further alleged that 
“demand has heretofore been mace on respondents and « ach of them 


for the privilege and right te examine said books and recordss” 


that petitioner sent over to respondents two persons (one a public 
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accountant), properly equipped and skilled in exeming records, 
books, etc, for the purpose of examining the records and books 
of the two respondent corporations “in so far ae eaid records and 
books would relate to the gor an to pay royalties 
in accordance with the contractj" that respondent corporations, by 





and through their said ofl icers, “refused te permit petitioner's 

said agents to exemine ali of the records and books of said respondent 
corporations;" that, however, petitioner's agente were permitted te 
@Xamine such portion of the same as the officers of respondent 
corporations “thought sufiicient;" that the only book or record that 
was offered for such examination “was the ledgers" that "whereas 

At ie necessary to trace the amount of royalties properly cue your 
petitioner by examining shipping receipts, shipping records, purchase 
records, uanufseturing records, controcts for purchase of commodities 
involved under the patents described in enid contract, journals show- 
ing the charseter of goods purchased, how procensed in manufocturing 
and the nature of the materials purchased for the purpose of manu- 
focturing, and the manner in which such purchases were manufectured 
and disposed of; that from the examination of such records, books 

and documents “a public secountant would probably determine the amount 
of material used by the respondent corporations in their manuf» cturing 


processes * * and the amount of royelties due from the respondent 


Corporations to petitioners" that petitiomer's said agents or 
Tepresentatives “were refused the right to make the necessary 
examinations of the necessary records * * during the month of 


_Magust, 19315" ond that “during the time said representatives were 


attempting to make a proper audit of the books, recorés and éoouments 


ef the respondent corporations, to determine the correctness of the 


‘Perified statements sent to petitioner, as required under the cone 


said respondent corporations by ite said officers refused to 
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permit such examinations to cont inuge” 

The prayer of the petition is that « writ of mandeoms 
be awarded against respendents compelling them and each of them to 
permit and allow petitioner's snid agente at roneonable times te 
carry into effect, and provide ressonable space for that purpose, 
“the proper examinations of the records, decumenta, shipping recesipts 
and records, purchase reverds, manuf«cturing records, time sheets, and 
Bll other books, records and journale that the respondent corporations 
use in connection with keeping a record of their business affaires, te 
enable petitioner through ite ssid agente te wake a proper audit and 
examination of such records, eto.» to determine the amount of reyalties 
that have heretofore been earned by petitioner amd due to it from said 
respondent corporations,” and that petitioner may have such further 
relief in the premises as justice may requires 

After reviewing the allegations of the petition we are of 
the opinion that the court properly sustained respondents’ general 
demurrer thereto and, upon petitioner's eleeting to stand by the 
petition, properly entered the judgment appealed frome Ii clearly 
appears from the petition that petitioner is seeking te enforee by 
mandamus a right existing solely by virtue of a contract between two 
private corporations. Im High on Sxtraordinary Legal Nemedies, 3rd 
Bdey Po 33y BeGe 25, it is said: 

"Prom the nature of the remedy (mandamus) as thus far 
Gisclosed, it is otvious that it relates only to the enor cement 
of duties incumbent by law upom the person or body against whom the 
coercive power of the court is invokeds It is not, therefore, an 
appropriate remedy for the enforcement of contract rights of a private 
or personal natuyes and obligations which reet wholly upon contract, 
and which involve no question of truest or of official duty, can mot 
be enforced by mandawus. A contrary doctrine would necessarily have 
the effect of substituting the writ of mandamus in place of a decree 
for specific performance, and the courts have, therefore, steadily 
refused to the jurisdiction into the dowain of contract rights.” 


Again the writer states in the aame text book, pe 505, 
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“Duties imposed upen a corporetion, not by virtue of 
express law or by the conditions of its charter, but arising out 
ef contract relations, will not be enforeed by mandamus, since 
the use of the writ is limited to the enforcement of obligations 
imposed by law.” 


in this conneetion, and in support of the above statements, 
the following cases, decided in Illinois and other jurisdictions, may 


appropriately be citeds Zeople ve imlaney, 96 Tll. 503, 51l; City 
page vs Chicago Telephone Co 250 Tile 15%, 1613 State v. 


Pabexsoms ctor, No Coo, 43 Ne Jo Le 505, 512g Parrott ve City of 
Bridgeport, 44 Vonne 180, 1823 State vo Trustees of Salom Churehy 
114 Inds 389, 396; State v» Milwaukee Medical College, 128 Wis. 7, 
12Z- Im the last cited case it appeare that on petition of the 
relator the trial court, after a hearing, awarded a peremptory writ 
ef mandamus commanding the college to issue a diploma of graduation 
from its dental department, and that on appeal the Supreme lourt of 
Wisconain reversed the judgment and quashed the writ. The court 


said (ppe 12-13): 


"The case made is clearly one of breach of contract, and 


the question arises whether See die will lie to compel a private 
oration to perform its contract. * * anaes is a remedy only 
to applicc in extraordinary cases where there is no other adequate 
« ** It is grented ueunlly for public purposes to compel 
the performance of a public duty imposed by law. * * The writ lies 
to compel the performance of 2 publie duty prescribed by statute, and 
to keep subordinate and inferior bodies and tribumale exercising 
Public functions within their jurisdiction, and to compel in proper 
eases a. rformance of specific duties imposed by lawe (Citing 
Cases.) It seems, however, to be well settled thot duties imposed 


upon corperations, not by virtue of express law or by the conditions 
of their charters, but «rising out of contract relations, = not 


be enforoed nas The authorities in Ungland and this 
cet ae e quite uniform to this effect." (Citing many 
Cassese 


In the present cnse the petition dischooce the claimed 
breach by the respondent corporations of the provisions of paragraph 
65 of the contract mentioned, relative to petitioner's right of 
inspection end examination of the books ané records of said 


Tespondent corporations for the purpose mentioned. 
, Petitioner's counsel here refer to sec. 9 of our Mandemas 
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Aet (Cahill's State 1952, cheps 87, pe 1827), which provides that 
the proceedings for the writ “shall not be dismissed nor the writ 
denied because the petitioner may have another specific Jegal remedy, 
where such writ will afferd o proper and omfficient remedy;" ane 
counsel contend im substance thet this section of our Act so enlarges 
the scope of the writ that now in thin State mandamus should ile to 
compel an individuel or « private corporation to perform ita contract. , 
Ve esnnot agree with the contention. ‘hile the seetion prevides that 
the writ shall not be denied beeause a petitioner my have another 
specifie legal remedy, swtill this provision is conditioned, ss we read 
the section, that the writ asked shall afford “a proper and sufficient 
remedy." The present petition, in our opinion, did not disclose that 
the writ under the law would be = proper remedy. 

Yor the ressonse indicated the judgment of the cireuit 


court of November 13, 1931, should be ani is affirmed. 
APP IRMED » 


Kerner, >. Jo, and Seanlany, Jes concure 
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PONSOVELLA Cs. SUNICO, Pe 
Appellee, 7 
Ve APPRAL PROM CIACUIT COURT, 
The Ps Be SOHYMAN and ) UGCOR COUNTY. 
HELEN SCHYMANSKI, copeartners, 
Going business as "Se Me Se aArRrY +r 
Health Service and Med&cal wOo¢ég:i.A 4 ] ] = 
Institute,” : re eee 
Appellants. ) 


MR, JUSTICE GRIDLEY DALIVERED THE OPINION OF THE COUMTs 


In an action in cage, comueneed February 26, 1929, for 
demages for personal injuries because of claimed malproctice, there 
Was a trial before a jury in November, 1951, reeulting in a verdict 
finding defendants guilty and asseasing plaintiff's damages at 
$2500. On November 14, 1951, the court entered judgment on the 
verdict against both defendants, “doing business as Se Me Se Health 
Service and Medical Institute," and they appealed. 

Plaintiff's declaration consisted of two special counts, 
to which each defendant filed a plea of not guilty, and a special 
Plea denying the existence of a partnership between them or any 
joint liability. Im the first count plaintiff averred that defend- 
ets, before and at the time of the committing of the grievances 
hereinafter mentioned, “were copartners,” doing business in Chieago 
under the name and style of "%. Me “+ Health Service and Medical 
Institute,” were engaged in the business of treating and curing 
Giseases and oilments of the human body, and “were pretending to treat 
and cure” such ailments and diseases; that on Sovember 9, 1926, plain- 
tiff “retained and employed defendants, for a reward then paid to them, 
to attend and treat plaintiff for the cure and relief of a certain 
- sickness and malady under which she then was sufferings" that defendants 
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accepted the retainer and employment and, by their servant or agent, 
entered upon the treatment of plaintiff, and continued the same for 
two days following, during e11 of which time plaintiff was in the 
exercise ef due enre and esution for her own safety; and that defend- 
ants, by their servant and agent, “so unskillfully, carelessly and 
negligently conducted themselves" that, by and through the negligenee, 
"the sickness or malady of plaintiff then ond there became greatly 
increased and aggravated," and plaintiff underwent great and un- 
necessary pain and anguish, became sick, leme, disordered and weakened, 
and sustained permanent injuries, to her damage in the sum of $10,000. 
The second count in somewhat different language contains substantially 
the same avermentse 

On the trial plaintiff testified in her own behalf, and 
she called as witnesses two physicians and two other persone. For 
defendants the principal witness was Francis Yerner, a chiropractor. 
The defendant, Doctor ‘chyman, also testified. Helen ‘chymanski 
did not testify. 

Plaintiff, a masseuse by occupation, testified on direct 
examination that about July 1, 1928, she first met Dre Schyman at 
the "S» Me Se Medical Institute,” located at Noe 1869 North Robey 
street, Chicago; that she applied to him for a position there as a 
Masseuse; that after some talk he told her to return and said that 
in the meantime he would consult with "his mother” - Helen Sehymanski; 
that in a few days the witness returned, “saw them both” and there 
Wee further conversation about her being employed as & masceusesg that 
shortly thereafter she was employed at a sslary of $25 a week and 
entered upon her duties; that sometimes her work was directed by br. 
Sehyman and sometimes by Mre. Schymanski and that her weekly salary 
Was paid in cash at times by the ome and at times by the other, and 
that both “were around there most of the times” that Docter Schyman 
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and Blanehard, both physicians and surgeons, worked thereg that 

both waited om patients, diagnosed cases and preseribed medicines 
that Mree Schymenski sold medicines; that she was "neither an osteoe 
pathist nor an Mebeg” that in Névember, 1928, and prior thereto, Dre 
Werner worked as a chiropractor at the inetitute on Robey street, 
the offices of which were in a large 3-story building on the corner 
that she (the witness) “knows quite a bit about ‘chiropractic'; a 
patient is treated by ‘thrusts’ on the spinal column and over the 
entire bodys" that she (the witness) worked at the institute fer 
"quite a whiles” that the institute had branch offices in other 
locations in Chicagoj that one branch office was at 64 Vest Medison 
street and “that ia where they sent me to take charge of itj" that 
“Dr. Gehyman sent me to the vest Madison street office to give massage 
treatmentss" that prior to November 9, 1928, and after giving treate 
ments there, she “contracted a severe cold,” and she complained te 
Dee Schyman about the place being too cold, etees that on November 
9th, Dr. Sekyman told her te go to the institute on obey street “for 


treatment* and she did soj that 


When I got there I spoke to Dre “chyman. He told me to 
prepare for treatment in booth Nose 4« I stripped to the waist and 
got on the tablee Dre Schyman and Dr» ‘erner came in. Dre ‘erner 
treated me, after Dr. Schyman had given orders to him and had left. 
Dr. Verner started working on the shoulder blade, gave me thrusts, 
aren) his hand this way (indiesting) and gave me very hard thrusts. 

teld him it hurt very muche He said, "That is all right; that is 
not hard," and he thrust again, and at the third time I sereamed 
and could not sec anything but black. The third thrust was very 
painful. “hen I was coming to, /octers Slsnchard, ‘chyman and “erner 
were over me, and Dre Schyman was doing something to my back, - ! 
don't lmow what. He gave orders to Dre Werner "to put the deep 
therapeutic on my spine.” ‘That is a very large head-light thet 
Carries 1,000 watts3 they turned it om by a switchs the light is on 
@ stands and it gives very good treatment. I was uncer that treat- 
ment for about an hour. Then I was he to my feet. I was too 
Weak to walk and was put back on the le to rest. After resting 
about on hour I was taken home by Dre Schyman and went to beds Dr. 

ceme and took my temperature and pulse. He came again 4 
or 5 times and treated me. I was in a “bad condition,” suffering 


kind pain Then a nurse came and woes with me nearly 
“ ned - - and was given medicines by 


aweek. I was in bed about two weeks 
Blanchard chyman > ex_Yhe_ two_wecks {_uat_obis aaa 
ask to the Instituies I weiter vecause I wanted to work. 
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worked twe days but could not keep on. I fainted, fell to the 
fleor, anc was taken home ageine Dre ‘chyman again called en 
me, alse Dre. Yerner and Blanchard. I was im so much pain I 
doen't know whether or not they gave me any more treatments, 


About “three weeks” after the “injury,” Drs Ns Ce Rogers 
was culled. He examined me and took me to Dre Orlando Scott for 
Xeraye, and Xeray pictures were taken at Dre Seott's officer Sub- 
sequently Dre Negers “strapped me and gave me therapeutic treat- 
ments." He called on me about 20 times. It was over tve months 
before I could do anything. Then 1 commenced working for the 
Bloom Lamp Shade Coe, where I “laced shades, sitting down.” I 
eould not do massage work, as it caused too much pain in my back. 
At first, I got $8 per week, working from 3 acme to 5 permet? then 
in about three weeku i started to paint lamp shaties, and worked up 
te getting 715 por week, by piece work. 1 worked for the Lump Shade 
Coe for about o yexur and onew~half. About a year ago I went back te 
massage work at my home in Chicago. I cennot mow do all that work 
myself, because I etill have pein when stormy weather comes. 


On eress-examination plaintifi testified in part: 


I am & post graduate masseuse and have a License. I am 
familisr with enatomy+ iI don't think I knew how many dorsal vertebrae 
there ares 1 know from the doctor telling me which of my vertebrae 
were injuredj they were the 8th dergal vertebra and the 4th dorsal 
vertebrae "Dre Vogers strapped my backg it was not omly the back, 
but the chest and «ll; aldn*t stand up unless I was st ow 
My cold was mot present when he strapped mez it was the vertebrae that 
hurt me “and the broken rites" I don’t know how soon after the injury 
my cold Gisappeared. I was in severe paing it wae im my back and 
ribs - the fourth rib, and my spine painec and my sternum. There 
Was @ numbness in the chest and spine, and “my entire back ached in 
the area of the vertebraee” My chest and ribs “hurt terribly and were 
numb at the same time." iuring the yeer and a half that I wae with 
the Lamp Shade Coe, I suffered continuous pain, and Dre hogers took 
@are of me during all that time. 


Dy. Nathamiel Ce Kogere (plaintiff's witness) testified 
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on direct exomination that he is a practicing physician ond surgeon, 
duly licensed, with office in Chicago; thet he commeneed the practice 
of hin profengion in 1907; thot he first treated plaintiff "at his 
office on Yoverber 22, 19295" that he “made = physical examination 
and a tentative diagnosis ond an appointment for the taking of an 
Xeray picture at Dr. Orlando Seott's office the following days" that 


from his examination of plaintiff 


£ found injuries to the chest and severe tenderness. I 
lacerations of the ligements on the joint of the collar 
; 1 I alee found tenderness on the ray + Bayh ae ae es 
also found injury to the spine - the 8th deorsnai vertebra. w 
eon the X-ray shoture was taken in Dre “eott's office by 
* Seett. The picture was taken on a standard machine and in 
& proper mamer (X-ray picture shown witness, marked for identifi 
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gation “Piff's “xhibit A*.) This picture shows that there is a 
lacera'ion of ligaments tht hold the collex bene to the sternum 


om the left sideg thete is oun oy a fracture of the fourth 
ribs; the spine I am not going to attempt to ready I will let br. 
Seott read that; "I cannot resd the spinal Be * I have geen 


plaintiff twe or three desen times, Ay treatment of her “wae rest 
and quiet, and heat, and therapeutics, and straps.” I have called 
ie. iets b's cons eel de ee ee pee 

A nypotheticeal question was then put by plaintiff's 
attorney to Dre Fogere as an expert witnese. it was baved upon the 
testimory of plaintiff as to her elaimed injuries received on November 
9, 1928, by the hands of Dr» Yermer, the chiropractor in lr. cchyman's 
employ» it did net contain all the necessary ¢lenenta for such a 
question and was objectionable, but it docs not appear that defend- 
ant's attcrney made any objection to the question. “+ the conclusion 
of the stated hypotheses the witness was okked if he hod "an opinion 
whether or not thoce injurics might heave been enused by the trauma?” 
And the witness, upon etating that he hed an opinion and being further 
asked what it was, stated that "I believe that such manipulation 
weuld cause such injuriese” Mo motion waa made by defendant's 
attorney to strike out the enawer. 

On cross-examination Dr. Sogera, after replying to further 
questions as to what in his opinion the Jeray picture disclosed, 
testified: "I cowldn't say that there was a fracture of the fourth 
ribjy the fracture, if there waa one, was probably « green stick 
fracture, a very short distance from the sternal ends 1 found tender- 
ness in the rezion of the fourth dereals I didn't diagnose any 
fracture of the fourth dorealy I first saw plaintiff about two weeks 
after the alleged secidenty I didn't know, of cours¢, the condition 
of her spine or her ribe before the time I first saw hery I cannot 


 ‘Yemember right now any cace in my own experience where the impact 


] 
J 


of the hands, as used by chiropractors, haw ever caused a fracture 


of a rib or the fracture of a vertebra im a human being before this 
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caee; that is really the firet such ease that haz ever been called 
to my attentione" On redirect examinstion the witness further testi- 
fied that such injuries as he has described “could be coused” by the 
sharp pressing of the hands on the back of a patient. 

Dre Orlande ¥. Scott, plaintiff's witness and a licensed 
physician and surgeon practicing in Chicago, testified in substance 


as follewss 

I examined plaintiff at my office on Hovenber 24, 1928 
I also “examined some Aerays that she brought to mee I made a 
physical examination of her at the timee i found from that 
examination that “there was some pigeon in the ede of the 
back immediately over the left side, back of the chest and in 
towards the spine; there was also some rigidity and tenderness over 
the left chest near the inner end of the collar bone.” I don't 
reeall whether or not I took any a of her at that times 
My records indicate that I exemined the A-rays bhag she drove 
(vitness shown an Xeray picture, marked for identification “Piff's 
Exhibit 1”) “This ie my X-ray film, taken in my laboratory and se 
marked; it was taken on No 23 (ietes ‘gn duve after 
Plaintiff says she received her claimed injuries a netitute 
on Robey strecte) I was present when the picture wou taken. It was 
taken by a standard machine which was in good working order. T 
Keray picture “showa an wiusual thickening of the attachment te 
the inner end of the collar bone and the breast bone; there ia no 
indication of joint shadow thereg this is a very poor light; that 
ig all the pathology in this film that [ can see with thie light." 
She brought in an X-ray picture to me on ovembe r I read 
it. Hy recollection is that it was marked as being t at the 
American hospital. “Apparently from the mark on this plate of mine 
it was made on 8 rT Althe so | must have made my plates before 
she brought hers e because she brought here on the 24th." 


The present transcript does not show that plaintiff intro- 
dueed in evidence either this X-ray picture, marked for identification 
"Plff's Exhibit 1,” or the other <-ray picture, which Dr» ‘ogers read, 
marked for identification "Plff's Exhibit A.” “hile Dre Seott was 
on the stand a hypothetical question was put to him ae an expert by 
Plaintiff's attorney, to which objection was made on the ground that 
it asoumed certain material hypotheses not warranted by the evidence, 
but the court overruled the objection and Dr. Seott expressed the 
epinion that “based on ressonable medical certainty, there is connection 
between the accident and the manipulation described in the question, 


and this condition developed as shown in the A-ray picture some 
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Plaintiff's witness, Otto “raus, testified that during 
November, 1928, and for a few months prior thereto, he was employed 
at the “Health Institute" on Nebey street ac janitor and “handy- 
man"; that Dr. Schyman was the “director” of the Ingtitutes; that 
both he and Mree Schymanski “gave orders"; that he “worked fer Dr. 
Sehyman;" that one of the signe on the building was “SelieS Health 
Institute;” and that there wee another sign reading "Dr. Schyman, 

specinlist in ail diseases." 

Defendants’ first witness was Sleie Kock. ‘he testified 
in substance that in Oetober, 1928, she was a patient of Dre “chyman 
at the Institute on Kobey street; that plisintiff there gave her some 
Massage treatments} and that on one occnsion plaintiff teld her that 
she did not feel very well, that she had hed a hemorrhage, and that 
she was eiokly and could not work very ~¢l1l ace a masceusee 

| Dre Peaneis “erner, defendants’ witness, testified in sub- 
stance that he is a licensed chiropractor; that in June, 1925, he 
graduated from the National College of Chiropractic; that bre Uchyman 
employed him as a chiropractor at the Institute on Nobey street during 
the months of September, Cctobeor and Yovember, 1928; thet plaintiff 
was alec employed by Dre Schyman as & magseeuses thet during the 
latter part of October or carly part of Yovember, 1928, plaintiff 
Complained to the witness of having a severe cold, of running a 
temperature and that her “neck was very sore"; that 

She became ill, and on November 9, 1928, the witness 
treated her professionselly in Dr. Schyman's office. Her eold 
seemed to be getting worse. Dr. ichyman came into the office 
and asked what the trouble was. ‘he replied that she was sick. 

Dr. Sehyman told me to give her an “adjustment.” I said "I don't 
think we have a proper table to give adjustments." He said: "Well, 
take care of her.” So I gave her a very mild t®eatment, just a 


Manipulation or massage of the spine. was cautious not to cause 


inj » The manipulation tock probably ten minutes. Then 1 
“Light to allay the inflewmation and take away the pain from 


any 
the spine that usuelly accompanies a hard cold or grippes “<fter 
the epine she she arose and walked away.” uring the treatment 


"I didn't hear her seream or ery.” We usually give adjustments by 
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thrusts on the spinal columm «at specific vertebrae to influence 
eertain organs. I used skill and care in giving the treatment. 

It was given with open hands. I didn't give any twieting or vielent 
adjustments to her. I wanted to adjust the cervieal vertebrae, that 
is the bones of the neek im here (indicating); they influence the 
throat and nose im nasal, catarrhal conditions. She told me before 
the treatment that the evrvical region wes sores 


Dre Schyman, called as a witness in his own behalf, testie 
fied that he is a licensed physician and surgeon, o graduate of Loyola 
University Medienl College, and had been practicing hie profession 
for eleven years} that plaintiff and dre (‘erner were both his empley- 
eeaj that early in November plaintiff contracted a severe cold and 
gave treatment to herself at the Incgtitutes that the witness became 
coneernec about her condition ou he notieed thet she had been spitting 
up bleed; that on one occasion early in November, 1928, he found that 
Dre “erner had been giving her a treatment; that he then personally 
exemine¢ her and found cvidence of an acute cold, coughing, rapid pulse 
and high temperature; thet he advised her to go home and rest for a 
while; thet while che war at home beth he and Yoctor Blanchard exlled 
on her at her home and preseribec for her; that Dr. Blanchard is now 
deuds that plaintiff returned on November 17, 1928, and resumed her 
work at the branch effice at 64 “ent Madison “t+j and that she ree 
mained there until Movember 27, 1928, when she left the employ of the 
witness. 

Numerous contentions are here mide and argued by counse). 
for defendants, as grounds for a reversal of the joint judgment 
against defendants. As we have reached the conclusion, after a 
@areful review of the present transeript, that in the interest of 


justice there should be another trial of this cave, we deem it 


wmmecessary to refer to all of the contentions. Suffice it to say 


thet we are of the opinion thet there is substantial merit in 


eounsel’s contention that the verdict and judgment are against the 


enttent weight of the evidence. “e do not think that, under all 
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the testimeny and circumstances diselosed, it cum be enid that 
Plaintiff's claimed injuries were proximately eaused by the treate 
mente given on November 9, 1928, by Ure Yerner, a chiropractor, 
and an employee and ogent of Dr» Sehymane Yurthermores, we do not 
think that the joint Judguent against beth defendemts. has any 
support in the evidence. The slleged partnership between them, 
as charged by plaintiff, was denied by special pleas and we de net 
find anything in plaintiff's evidenoe, or in the entire evidenee, 
that they were partners, engaged in rumming and managing the se- 
called “Medical Institute,” as sueh. And it deer not appear that 
the defendant, Helen Schymanski, wae in any way Liable for the 
@laimed negligent actm, if they were negligent, of Dre Verner, the 
employee anc. agent of ix» Sehyman. ‘che dic mot participate in the 
trentment. Clearly the jwigment against her cannot stands And, 

it being a unit, the judguent must be reversed es to both defendants, 
even if it could be held (whieh it cennot in our opinion) that the 
verdict and judgment ageinst Dre SGehyman woes sufficiently supported 


by the evidence. 
The judgment of the circuit court ef November 14, 1931, 


appesled from, is reversed and the csuse is remanded. 
REVERSED AND RYWANDH De 
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OTTG STRICKLAND, ) 
Appellant,» 





APPEAL FEOM SUPERIOR Count, 
Ve 


WALTER G. MoINTOSH and 
JAMES BALODIMAS, 


cy 5 3 
Appelieese pod CG 6 Lethe VO at 1 


Me JUSTICE GRIDLEY DELIVERSD THE OFINION OF THE COURT. 


COOK COUNTY. 


Complainant eeecks by thie appeal to reverse a deeree 
of the supericr court of Cook county, entered October 27, 1931, 
wherein the court followed the findings and recommendation con- 
tained in the report of the master to whom the cause head been 
referred, confirmed the report and crdered and adjudged 


"That the temporary injunction heretofere issued herein 
on August 28, 1951, restraining the defendont Yalter G. MeIntoah, 
hia agents, confederates, selicitors and attorneys from letting, 
leasing or permitting to be oceupied the premises deseribed in the 
amended bill of complaint as a barbecue stand and gasoline and oil 
station, and restraining esid James Balodimas, his agents, con~- 
federates, solicitors and attorneys from epersting, conducting or 
maintaining s barbecue stand and o11 and gasoline station on the 
premises known as the southwest corner of Hiver Road and Grand 
Avenue, River Grove, Iliineis, and restraining said defendants fron 
in any manner attempting to injure, damage or ¢ etroy the business 
of the complainant and from in any manner unfairly competing with 
the business of exnid compleinant, be and the same is hereby 
dissolved, and the said injunction shall at o11 times hereafter 
ve hele snd taken for naught.” 

"That this cause be and the same is hereby dismissed 
out of this court at complainant's costs, for want of equity, but 
jurisdiction is retained for the purpose of suggestions of scones 
and of passing upon suggestions of damages.” And that defendants 
recover of complainant their costs, etce 


Complainant's original verified bill for an injunction 
against defendants was filed on August 7, 19351. His application 
_ for a temporary injunction was denied, and, before answer, he W as 
given leave to file and filed an amended and verified bill, upon 
which the court on August 28, 1931, granted the temporary injunction 
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mentioned. Thereafter each defendamt filed separate anewers, to 
which complainant filed replications, and the several motions ef 

the defendanta to dissolve the temporary injunction were denied, 

anc the cause was referred to the master to take evidence and report 
the seme and his conelusions of law and fact. A hearing was had 
before the master, at which both parties introduced oral and docu- 
mentary evidence. The master's report was filed on Geteber 14, 1951, 
in which, after making numerous findings of fact and certain con- 
clusions of law, he recommended thet the temporary injunction be 
dissolved end that complainant's bill be dismiased for want of equity. 
Among the master’s findings of fnct are the followings 


i.e That the defendant McIntosh was the owner of a pareel 
of inand, with an improvement thereon known as the % eoxrner 
of River Road and Grand Avenue, in Kiver Greve, Cook county, Illinois, 
and wee alee the owner of another improved pereel] of lend known as the 
Zouthwest corner of enid highwayse 

2e That on or about March 12, 1929, complainant commenced 
negotiations with one Rush ©. “mith, then in the employ of Mcintosh 
as manager for the leasing ef said northwect corner; that os a reault 
ef the negotiations MeIntech executed and delivered te complainant 
a written lease, dated March 19, 1929, of soid northwest corner for 
a period ef two years, expiring April 30, 1931, - the premises to be 
used for “a gasoline and 011 station, barbecue stand, grocery and 
confectionery store,” and st «a rental of $125 per month for the first 
year and 175 per month for the second year of the terme 

3e That before the expiration of the lease the parties, 

mutual agreement on April 28, 1930, extended ite term to April 
9 1933, - the rental to be 9175 per month from May 1, 1951 te 
April 30, 1933. 

4. That on July 15, 1951, the parties by mutual agreement 
further extended the term of the leane for three additional years, 
viz, from May 1, 1955 to April 50, 1956, and for a rental for the 

period of $190 per month fer the first year, $200 per month 
for the second year and 9225 per month for the third years 

Se That some time in April, 1929, complainant took 
Possession of the premises on said northwest corner, and thereafter 
expended the eum of $3500, “by way of repairs, alterations and equipping 
the premises for use as a barbecue stand and oil stations and that at 
all times since April, 1929, complainant has been conducting and 
operating = barbecue stand and oil] station at said northwest corner." 

$e Thet when complainant first commenced negotiations 
with MeIntesh for the leasing of said northwest corner, he requested 
of ct. thet the latter “agree not to rent or lease the opposite 
corner (ieee, said southwest corner) for use as a barbecue stands” 
‘and that the divcussion concerning this restriction on the use of 
said southwest corner “was had prior and contemporaneous with the 
execution of the written lease * * heretofore mentioned.“ 

%. That defendant McIntosh “never entered into any 
independent collateral agreement with complainant wherein and whereby 
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McIntosh egrecd net to lease or rent said soubhwest corner * * 
for use ag a barbecue stand." 

8. That the money expended by complainant, by way of 
repairs, alterations and equipping ssid northwest corner for use 
as a barbecue stand and oil station, “was net as performance of 
any obligation imposed upon him by the terms of any independent 
ecllateral agreement.* 

$e That at the times of the making of the twe extension 
agreements, extending the original term ef the lease of said north- 
west corner, "no discussion or conversation was had between the 
parties concerning any restriction against the leasing of said southe 
west corner * * for a barbecue stand.” 

1Ge That on April lady 1951 (ieee, before the expiration 
of the original term of the lease and before the agreement fer the 
first extension thereof had been made) the defendant MeImtesh, by 
written lease, lensed said southwest corner to one Yilliam G. Mackris 
“for use as a grocery, restaurant, barbecue and gas stations” that 
thereafter the defendant Baledimas was associated as a partner with 
Mackris im the enterprise conducted on ssid southwest corner; that 
defendant Balodimaa and Mackris continued to scecupy that corner up te 
Jume 5, 19513 thet on that day an oral agreement was entered into 
between MeIntoch, Mackris, James Balodimas (defendant), and Gus 
Balodimas (his brether), that the written lease fer aaid southwest 
corner, then in the name of Mackris am held by him, should be trange 
ferred to Gus Baledimas for the use of James Balodimas (defendant) 
and Gus Balodimasy that thereafter, on August ll, 1932, ae a result 
ef the oral agreement, a new written lease wae entered inte between 
KeIntesh and Gus Balodimeas, wherein and whereby there wae leased by 
MeIntosh to Gus Balodimas said southwest corner, - the same to be 
used as & grocery, resteurant, barbecue and gas stations that defende 
ant James Belodimas and his brother Gue, “hile without knowledge and 
notice, prior to Auguet 6, 1951 (ieee, the day before the present 
action was commenced) of the enid claim of ¢ inant, expended the 
sum of $2500 im altering, repairing and equipping eaid southwest 
corner, to be ueed by them as a barbecue stand and cil station, and 
obligated themselves by written contracts of various kinds for 
fixtures, barbecue roastere, cil pumps, ctce to a large sum of money, 
to-wit, an additional sum of $6,000," and that defendant Jomes 
Balodimas ond his brother Gus “at all times prior to said suguet 6, 
1931, were without notice or knowledge of the fact that said com- 
Plainant, Strickland, claimed the benefit for himeelf of a reatréection 
against the use of said southwent corner * * for a barbecue stand, 
by reason of an alleged agreement made between complainant and the 


defendant, McIntosh. 
Amone the master's conclusions of law, as contained in 


his report, is the followings 


“2. That the complainant has failed to establish by his 
proof the existence of an independent, collateral agreement between 
himself and the defendant, McIntosh, restricting MeIntosh from 
leasing or renting the southwest corner * * as a barbecue stand, 
and hae failed to establish by his proof the existence of any agree- 
ment entitling him to equitable relief by way of injunction, as 
prayed for by him im his amendeé bill.” 


fhe main contention of counsel for complainant is that 
the dceree, which follows the findinge and conclusions ef the master, 
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ie against the monifest weight of che evidence. After carefully 
reviewing the oral and documentary evidence we find no merit in 
the contentions Ye think that ll of the findings and conclusions 
Of the master sre eufficiently sustained by the evidence and that 
the court did not err in dissolving the temporary injunction and 
éGismissing complainant's bill for went of equity. Geveral legal 
propositions are urged amd argued by complainant's counsel in his 
brief, but we do not think it necessary to consider them. vomplain- 
ant's ease depended upon his wintatning the burden of preving the 
making and existence of the oral agreement as charged im the amended 
bill. Among the master's findings is the finding, sustained by the 
court in the deerse, that the defendant MeIntesh “never entered into 
any independent cellateral agreesent with eouplaimant wherein and 
whereby McIntosh agrecd not to lesse or rent sald southwest corner * * 
for use as a barbecue stand.” This particular finding, im our 
opinion, is sustained by a clear preponderance of the evidenet. 

The decree of the auperior court enteres Oeteber 27, 


1931, should be and is »ffirmed. 
AFFIRMED 
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PAOLO FABBRI and ) py» & 9 
ROSALINDA FABBRI, ) i? é he 
Appellees, oe, 
APPEAL FROM MUNICIPAL 
Ve 
COURT OF CHICAGO. 
FRANK GERWISCH, PLM TA 
Appellant. fa P € LA 


MRe JUSTICH GRIDLEY DSLIVERSD THE GPINION OF THE COURT. 


in an action of the 4th eclaes in contract, commenced 
on July 9, 1931, there was a trial without a jury resulting in 
the court on November 15, 1931, finding the iscues against the 
defendant, Gerwisch, assessing plaintiffs’ damages at (177.79, 
and entering judgment eageinst Gerwiech in thet sum. The present 
appeal followed. 

The action as originally commenced was ageinst Cerwiseh 
and one Mathias I. Pera, an attorney-atelaw, as defendants, but 
during the trial plaintiffs diamissed the action as to Perae In 
plaintiffs! statement of claim they alleged in substance 


That plaintiffs’ claim is for $170, paid to defendant 
on August &, 1930, “under a mistake of fact," and accrued interest 
on the sum from that date, amounting to $7.79; that on May 21, 
1929, plaintiffs were the owners of certain improved real estate 
(@eseribing it) in Chicago; that on the last mentionec date they, 
a6 owners of the property entered inte a contract with one Nieciardi, 
as original contractor, whereby the latter agreed to furnish all 
materials and labor for the completion of a back porch on the 

property; that Rieciardi sublet the contract to Gerwisch, as sub- 
 gontrectors that the work was completed during June, 19293 that 
 @uring August, 1929) plaintiffs paid to Ricciardi the sum of $418 
in full for all work done under the contracts" that on October 25, 
1929, Gerwisch, by hie solicitor, Perz, filed a petition in the 

} superior court of Cook county, case Noe 607,576, against plaintiffs 
a8 owners, and Rieciardi, as contractor, to enforce his claimed 
mechanic's lien as a sub-contractor on the premises for the eum of 
$172.25; that on May 8, 1930, Ricciardi, through his attorney, one 







«Land Gerwiseh, through his attorney Perz, the sum of 
Bano “is 44 be dh-nie of all claims between Gerwisch and Ricciardi,” 
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that on the last mentioned date Peru, as attorney for Gerwisch, 
signee and delivered to Landises as attorney for Rieciardi, a 
stipulation and agreement stating that the pending mechanic's lien 
suit "be dismissed as to Rieciardi, - all matters and things 

having been settled and adjusted aa between said Gerwisch and 
Ricciardis* that plaintiffs had no knowledge of the making of the 
payment of $120 by Ricciardi te Gerwisch or of the execution and 
delivery of the stipulation and agreement; and thet on August 8, 
1950, upen representations of Perz that he wes proceeding with the 
prosecution of the mechanic's lien suit, thet Niecierdi has refused 
te settle the saue, and that the further prosecution thereof “would 
entail master’s fees and additional costs to plaintiffs wiless ssid 
suit was settled ot once,” plaintiffs “were induced to pay and did 
pay" to Gerwisch, through Pera, the eum of $170, in full settlement 
of said suite Aceompanying the stetement of claim is plaintiffs’ 
affidavit of claim, showing « total demand, including interest, 
of 91772796 

In defendant's amended affidavit of merits, swern to by 
Perz, it is in substance admitted that there was a contract between 
Plaintiffe, as owners, and Mieciardi, as contractor, for the completion 
of the porch om the promises; that defendant performed work thereon 
as a subcontractor; that defendant instituted the mechanic's lien 
suit; that thereafter he received the payment of 9120, and the 
stipulation and agreement then wos entered intog and thet thereafter 
Plaintiffs paid te him, through Pera, the sum of $170. But defendant 
denied that when the payment of 5120 was made to him plaintiffs did 
not have knowledge thereefy denied that plaintiffs' payment of $170 
was made “under a mistake of facts" ami denied that when it was made 
Perz made the representations to them as charged. And dufendant 
alleged that the payment of $170 “was in satisfaction of his lien 
Claim and hissaid licn suit, and that in consideration of the payment 
he dismissed said suit." 

Plaintiffs’ theory upon the trial was in substance that 
because of the payment by Ricciardi to Gerwisch ef $120 om May 3, 
1930, and of the stipulation and agreement then entered inte, they 
were under no legal or equitable obligation to pay Gerwisch any 
money; that they had no knowledge of said payment or of the making 


of said stipulation and agreement; thet if they had had such know- 
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ledge when they made their payment of £170 to Gerwiech on August 8, 
1930, they would not have made ity thet it wees made under a mistake 
of fact and because of the true facts being concealed from them at 
the time; ant tht, hence, they were entitled to reeover back from 
Gerwisech said sum of $176, together with legal interest. 

The bill of exceptions dees not disclose what testimeny 
was introduced upon the triad, but there are contained therein certain 
findings of fact made by the court (which are in substantial accerd 
with plaintiffs’ theory) and the holding that plaintiffs" said pay- 
ment of ©170 “was witheut consideration and showld be returned." The 
testimony not appesring in the bill of exeeptiena, we must presume 
that said findings were sustained by the evidence. And under the 
findings it is clear to ue that the judgment is net contrary to the 
law (See, S Gilme 51%, 5193 Ghiesgo_ 
& Alton Ne Coe ve Chicago, etese Conk Coes 79 Tlie 1Bl, 130g Prickett 
Ms Madisots, 14 Illes Appe 454, 4645 loen ve ohmitess, 164 Tll+ Appe 
250, 256; Pitteburch 5st 2 : ngohend, 202 Illes Appe L177» 
180.) Im the Prickett onse (14 Tlie Appe 454, 464) it is aaid: 

"fhe principle te be deduced from theese cages and the 
authorities cited in them seems to be that where by reason of the 
peculiar facts a reasonably prudent man finds that in order te 
preserve his property ormprotect his business interests, it is 
Meceseery to make payment of money, which indeed he does not owe 
and whieh in equity and good conscience the receiver ought not to 
retain, he may recover it, and so also when such « payment is made 


in ignorance of material facte which, if known, would have led him 
to refrain from making the paymente" 


It appears from the bill of exceptions thet curing the trial 








Gerwisch moved the court to dismiss the present suit on the ground that 
the matters herein involved “were formerly adjudieated” in maid 

| Mechanic's licn suit (mentioned in the pleadings.) The motion was 
tenis. Subsequently, after the judgment had been entered Gerwisch 
y for the vacation of the judgment upon the same ground, and in 





8 dumges nO Moakece® Gs OWED te sersamgag ‘tiods sham odd msde 8 
makita tm 2 eben oben egw 3 tails q¢f vhme ovast tom niiten yond 070 
oy, watts sett be Leowmee uted afte? ott eat Xe weatered dns Son "o 
ov toad event of dedatdwe oxen edd geobed afoul ‘Sta ‘vats “ 
eee eee a eee nae ot ie as 
ghemtion? dade saefoeth ten good atiutiqeoss “te Kite oot . 
shade Binindd benbedies wee oxaild daw alatté edt nog sommextat 
ireoaes Eoitnadndun 22 xa doldw) dusoo site Gh whan doc? Wd agathal’ 
“wag bien “attientedy todd gubbLod ace baa (ynoeds ranactittnig Mth 
are “hermes of biiode Bua meivore biomes awedéty ase OFLG Bo sees 
| “antiao dom ov ,aneliqawxe te idee até at ‘gatissyge fon quod! fai 
sats cohen: Ge ssoneelve odd yd benketame Stow apmkoat bhee tau 
oat oa trarsaes Ser at —— ota tact os i a unas ai a } spnbal 
papi) 4052 ,0e veal 2 e een , ; 
adiwtakss 100k sHGE LET O° 9060 teed sede samen dee 
- a@aA SET bad st 0 | e20b bcp b sae pee saabhels » 
“ gPPE wags aft 802 ,hooMgnal Cian ov 20  Meatotnthis 48 
| iRhen wt @i (Oh gar ses off AL) Seao + alia’ ettd’ aX ays 
; ete hee edaed eens agrtt Seoudab od’ at sae We 

















ed 


Leh off? gutues sod smedtqoons to itd ot matt ete gge epimers Bay 
4 sats Savery wis oo shite mesic amt echomls od dbrnadisaflongesasn.se. 





oe 


support ef the motion offered in evidenee certain documents relating 
te said lien suit. This motion also was denied. After reviewing 
the documents ond considering the pleadings and the court's findings 
we think that the action of the court in denying both metions was 
proper. 

The judgment of the municipal court of November 15, 1941, 


appealed from, should be and ie affirmed 
APPIRMED e 


Kerner, Pe Jey and Seanlan, Je, conouwte 
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APPEAL FROM MUNEGIPA 


MARTIN Le He BARCLAY, 
Appellee, 


ve 
GOLDBERG DRUG COMPANY, 


& corporation, 


} 

} 

COURT OF CHICAGO. 
Appellant. 


MR, JUSTICE GRIDLEY DELIVERED THE OPIMION OF THE COURT. 


In a firet class action in trever, commenced on July 
li, 1930, there wea a trial before « jury in November, 1931, 
resulting in a verdict against defendant for §1,000, and on 
November 24,5 1931, judgment was entered against defendant in 
that sum. Defendant appealeds 

in plaintiff's statement of claim he alleged in sub- 
stance that “on March 12, 1929,” he was the owner of certain 
law books, theological books, desks, chairs, an iron safe, and 
other office furniture ‘of the value of $1500g" that “being so 
Pposseased thereof” he on the same day casually iost the goods 
and the seme came into defendant's possession by findings that 
defendant, well knowing that the goods were plaintiff's property, 
refused upon written demand upon it (copy attached) to deliver 
them te plaintiff but converted them to its own useg and that 
thereby plaintiff has been damaged in the sum of $1500. 

The copy of the written demand, attached to said statee 
ment, is dated “July 7, 1930," addreased to “Goldberg Drug Company, 
& corporation, 3501 South State Street, Chicago,” and signed in 

plaintiff's neme, and therein plaintiff demands “immediate delivery 
of the following erticles." Then follow an itemized list of numerous 
law-bookes and theological books, concluding with the words “and book 
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Gases, safe, filing esbinet and files, 2 desks with glass tops, 
8 chairs, typewriter, cost rack, and all valuable and priceless 
papers including stocks and bonds, and invaluable personal papers." 
In defendant's affidavit of merits, eworn to by Sidney 
K. Goldberg, “the duly sutherized agent of defendant and having 
knowledge of the facts,” all allegations contained in plaintiff's 
statement are denied, and it is further denied that defendant “ever 
had under ite control or in its possession” the books and chattels 
mentioned in said statement. 
On the trial plaintiff was a witness in his own behalf 
and two witnesses tes:ified for hime On delendant's behalf jidng 
Ke Goldberg, itg president, tectified, as did twe other witnesses 
called by ite Certain writings were admitied im evidence. The 
following facts in substance appeared: Early im the year 1923, 
Plaintiff, an attorney-at-law, was practicing his profession in 
Chicngo, with office st 3102 South State street. He had in his 
offiee certain law bocks, theological veoks and office fixtures 
and equipment. About the middle of the year 1923, he ceased 
practicing in Chicage end went te Xurepe. Another attorney-at-law, 
Van G. De Suze, also occupied said office and when plaintif? left 
Chieago, he placed the books, fixtures and equipment in the care 
and custody of De Suse, who continued the practice of his profession 
in that office, using enid books, etee, until the fall of 1926. 
He then moved to a new office on the second floor of the building 
lmown as Noe 3501 South State street. ‘idmey Ke Goldberg, individually, 
Was the lessee of this buildinge The ground floor was occupied by the 
defendant, Goldberg Drug Company, for ita business. Goldberg, 
individually, subleased said office on the second floor te De Suse, 
who took possession, bringing said books, ete. to the new office and 
using them, apparently os omer. Yor more than a year thereafter 
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De Suze practiced in the new office and paid the stipulated monthly | 
rent to Goldberg individuallye arly in the year 1928, however, 

he fel1 behind in his rental payments and in March, 1928, he moved 

out and took away with Goldberg's consent the desks, chairs, iron 
sefe, and most, if not all, of the office furniture and equipment. 

By agreement with Goldberg he left the law books and theological books 
with Goldberg as security for the payment at «a future time of the rent 
@uee Apparently, he dic not thereafter pay to Goldberg any back rent 
and the books remained in Goldberg's individual possession. Plaintiff 
did not return to Chicago witil the Spring ef 1956, after an absence 
of nearly seven yearse He testified in substance that carly im April, 
1930, he called on Goldberg, told him that he, and not De Suze, was 
the owner of the books, office equipment,ete., and demanded possession 
of the samey that Goldberg seid that De Suse had taken away the fure 
niture and equipment, but that he (Goldberg) stil) had possession of 
the books and that De Suse had left with him a list of the same, a copy 
of which he would give or mail to him (plaintiff); thet a few days 
therenfter he received through the mail « copy of a lict of books 

(same as attached to his statement of claim in the present suit); 

that Goldberg refused to deliver the books until a settlement ap to 

the rent due from De Suse had been madeg and that thereafter he 
(plaintiff) caused to be served on defendant the written demand for 

the books which, upon being refused, was followed by the institutim 

of the present suit. Goldberg's version of this April, 1930, cone 
Versetion is different. He testified in substance that plaintiff 

first asked him if he had in his possession “some books belonging 

to De Suse;” that upon his saying that he kad possession of them as 
seourity for rent due and upon plaintiff asking if he would sell 

them, he (Goldberg) replied that he would not sell them without 


De Suze's permission, that if such permission was obtained he would 
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sell them for $50, as they were of no use to him end were "eld 

office worms” and that plaintiff replicd he would advise him 
later. Gerdveretbentitios that at the time of the conversation 
he had, anc has Rnd since, the books stored swayg that neither at 
that time nor at any time since has the Seldberg Drug Ons had 
Ppessession of themj thot seid company is a ¢corporstion; thet he & 
its presidents and that the others interested in the company are 
his wife and brother (naming them) and a doctor, named Davin, 

It appeared from defendant's evidence that on May 16, 

1930, plaintiff commenced in the municipal court a replevin suit 
against the “Goldberg Drug Co», their agente and servants” te 
recover the pesression of the booke only. In the affidavit te set 
forth a iicet of books - the same ac in the list civen to him by 
Goldberg as aforesaid, and plaintiff alleged that he “is now lewe 
fully entitled te the possession” of the same, thnt they “sre of 
end thet “on Mereh 12, 1929" the cefendents 





“wrongfully took and now wrongfully detain” the same. From the 
bailiff's return on the replevin writ it appears that he served 
the writ "on Sidney Ke. Goldberg, agent of the Goldberg Drug Coe, 

* * end demanded og him that he turn over all of the < eseribed 
property, which he as said agent failed and refused to do» and 
being unable to find the property, I return thie writ wuexecuted 
this May 19, 1930." It further appeared that subsequently plain- 
tiff dismissed his replevin suit and commented the present separne 


suit in trovere 
Plaintiff was the only witness who testifiod as to his 


Claimed ownership of the books. Me did not call De Suze us a 
witness. He tectified that im 1923 he had in his office in Chiengo 
am then owned certain lew and theological books, and that he is 

"the owner of those books and articles in that demand” (referring 


the demand which he served upon defendant just prior te 
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Commencing the present cctione) Ha was allowsd, sver defendant's 
objection, to testity that the fair, cash value ef the beeks lane 
was “about $1250," and that ihe value of the books pug the other 
articles mentioned in the comand *couldu't be less then $1500." The 
Objection to this testimony sas in substance that he head wet shown 
that he wae quadiified to testify tc the value of cecend~hand book, 
ete., which were oid and worn and whieh “he hed net seon since 1925" e« 
(ieee, for more than seven yearse) On cress-exumination he steed 
that his values givem for the books were not base on their pregent 
market value, that as he had not seen them sinee his return to Chicage 
he did not know their present condition, and thst he is “fixing the 
value as of the time I left them.” And hig attention having been 
Girected to his replevin affidavit ef May 16, 1930, wherein ne swore 
that said bocks were “of the value of 9200," he further teatified that 
he therein put that price on the beoks “so as to facilitate me in 


Sefendant’s witness, Hobert c. 





Burger, » dealer in and an appraiser of second hand law and other books 
in Chicago for 11 years, testified that he had examined the list of 
books introduced in evidence and that, asowming that the books had 
been used by plaintiff in 1923 and prior thereto, and hed since been 
Weed and also stored, the present fair market volue of the entire List 
of books would not, in his opinion, exceed $75. 
Numerous grounds ere urged by defendant's counsel for 
& reversal of the judgment. ‘“e shall only consider three. We 
are of the opinion (1) that the verdict under the evidence is ao 
grossly excessive that it should not be allowed to stand} (&) that 
‘the evidence does not sufficiently show that the booke ana articles 
ioned im plaintiff's statement of claim were ever in whe posoewsion 
the defendant corporation or that it was guilty of converting tiem 
ite own use, as charged; and (3) tnat one of the given instructions, 
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Noe 135 offered by plaintiff and objected te and which directed 
a verciet for plaintiff, is erroneous, in thet elements necessary 
for euch an instruetion sare lneking, that it tended to mislead the 
jury and that it ig otherwise objectionable. It is as follawas 


“Noe 13. The court further instruets the jury thet if 
the plaintiff has preven his ownership and the right of possession 
eof the goods eued upon in this case by clear weight of evidence, 
and it has aleo appeared thet the defendant wrongiully withheld 
euch goods from the plnintiff, and that the plaintiff made demand 
upon the defendant for the return of such goods, whieh demand the 
ost por hata and Rt vey hefuates hase as a matter of law, 

i te he ’ whe ig 66 ite own use, it is your 
she in this case in favor of the 
Plaintiff and a asess plaintiff's Gemages ut the fairy cash, market 
velue of the goods at the time of the convereion of the defendont." 


The juégment ef the mumicipsal court of Severber 24, 1931, 





ia reversed and the cause is remanded. 
REVERSED AWD REWARD Ue 


Kerner, Pe Jeo arid Seanlan, J... concure 
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BDVIN HARILTON, aan 
Appellant, yf LJ 
APPEAL FROM’MURICIPAL 
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MR. JUSTICE SCASLAN DALIVERSD THE OPIBION OF THE COURT. 


BSTELLS JANSEN, 


) 

) 

} 

ve. ) 
Appellee. } 


The plaintiff sued the defendant in the Municipal court of 
Chicago upon a judgment note for $377.40 executed by the latter 
and made payable to the order of "Thomas ¥,. Cline, doing business 
as Cline Hesting Company." The statement of claim alleges that 
Cline #014 and delivered the note to the plaintisf before maturity 
and for a valuable consideration ami that plaintiff is the legal 
owner thereof. <A judgrent by confession for $330.04 wae entered, 
Thereafter, upon motion of the defendant, the judgment was epened 
and the defendant was given leave to sake defense to the action, 
the judgment to stand as security. The case was tried before the 
court, with a jury, and there was a verdict returned finding the 
issues against the plaintiff. A motion for a new trial was over- 
Tuled, Judzment was entered on the verdict and the judguent ren- 
dered agninet “f' by confession ware vacated, This appeal followed. 

The payee of the note, Thomas F. Cline, whe was engaged in 
business as the Cline Heating Company, was an office associate of 
the plaintiff and was the principal witness for the plaintiff, who 
Was an attorney at law, Cline indorsed the note to the plaintiff 
“without recourse.“ he consideration for the note was the 
installation ef an oil burner in the home of the defendant by Cline, 
under a contract, which the plaintiff has not seen fit toe abstract. 
Failure of consideration, a defense interposed, was clearly 
established by the proof, and the plaintiff does not argue that 
question. Plaintiff states in his brief that "the only question 
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in this case is whether there was any eviderice from which the jury 
esuld find that plaintiff’ had notice of defenses, interposed by 
the defendant;" and, again, “Our view ef the case te that plaintiff 
was a bona fide holder for yalue and that whether the heating ap- 
paratus worked properly wae immaterial so far ae plaintiff ia 
concerned." 

The plaintiff contends that “the burden is on the defendant 
to prove plaintiff ia not a bena fide holder of the nete sued upen 
for value.* Ye may aesunme, for the purposes of this sane, that this 
contention states a correct proposition of iav, as we are satisfied, 
after a careful exumination of the evidence, that the preponderance 
of the evidence showe that the plaintiff was not a nelaer fu Awe 
eourse of the note. 

The plaintiff contends that the “defendant having, by her 
conduct, led plaintis® to believe the note was free fre» any de- 
fenses, is now estopped to assert any defenvwe to said note as 
againet pleintiff." We find no merit in thie contention. 

The judgment of the Municipal court ef Chicage is a just 
ene and it should be and it io affirmed. 


AFYIRKED, 


Kerner, FP. J., and Gridley, J., concur. 
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MARYA ZOLWILWSEI, WOJCIBCH 
WOICISCHOVSKI, HY Re 
PARZYE et ale, 

Defendants. 


APPEAL FROM 
SUPERIOR COURT, 
COOK COUNTY. 








MARYA ZOLNIEWSKI, 
Appeliante 


MR. JUSTICZ SCANLAN DELIVERED THE OPINION OF THX COUT. 


This wae a bill to foreclose a junior trust deed te 
secure a note for (800 on certain real estate. The cause was 
referred to a master, who filed a report finding the equities with 
the complaimant and recommending a foreclosure. the chaneellor 
overruled exceptions to the report and entered a deeree of fore 
Closure. the defendant Marya Zolniewski appeals 

The master found thet sbout 1913 the defendant Nerya 
Zolniewski and John Parzyk “began living together as husband and 
wife, although not married, and that said Marya Zolniewski from 
that time until on or about January, 1929 continued to live with 
saié John Parsyk and was known so Mary Parazyk; * * * that during 
that period the said defendant Marya Zolniewski used the name of 
Mary Parzyk in making conveyances of real estate and affidavits 
of various kinds, and that on December 2, 1922, the property 
known ac 2250 Milwaukee Avenue was conveyed to the defendant 
Marya Zolniewski as Mary Parayk vy warranty deed * * * subject to 
a trust deed to the Northwestern Trust and Savings Sank, dated 
June 17, 19225 * * * that om the 12th day of January, 1924, a 
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conveyance of the property in question was made from Mary Parsyk 

and John Parzyk, her husband, to the defendant Marya Zolniewski, 

ané that said deed was filed for recordy * * * that said conveyance 
was a conveyance by the defendant under the name of Mary Parzyk to 
herself under the name of Marya Zolniewski; * * * that on June 15, 
1926, the defendant Marya colniewski, under the name of Mary Pargyk, 
negotiated a loan with one Le Pe Paulsen upon the said above dencrived 
premises, and that at the execution ef the trust deed for said lean 
on June 15, 1926, the defendant authorized and directed one Anna 
Wojciechowski to sign the name of Marya Zolniewski to seid trust 
geed and to the notes secured by same; * * * that the preceeds of the 
loan * * * were paid by check payable to Mary Parzyk, which said 
check was endorsed by the defendant Marya Zolniewski with the name of 
Mary Parzsykj * * * that on July 12, 1927 the defendant Marya 


i@lniewski, under the name of Mary Parzyk, negotiated a lean with 


the Security Bank of Chicago, amd again requested Anna Vojeiechowski, 
whose married mame at that time was Anna Peplies, te execute the 
mortgage and sign the name of Marya -olniewski to the trust deed and 
notes aggreg:ting the sum of $7,000 im the neme of Marya Zolniewskiy 
** * that in the fall of 1927 the defendant Marya Jolmiewski, under 
the name of Mary Parzyk, aad John Yarsyk, as the owners of the 
property known as 2250 Milwaukee Avenuc, attempted to negotiate 

&@ loan with Mr. Mach and Mre Stermer for the sum of $1,000, and that 
thereafter Mr. Mach informed her that the loan would be made for the 
gum or $890, and that the defendant Marya “olniewski, under the 

fame of Mary Parzyk, told Mr. Mach and Ur. Stermer that the said 
property belonged to her and her husband, but that the title was held 
im the name of Marya Zolniewskis * * * that at the direction of 

the defendant Marya Aolniewski, Anna Peplies executed the note 
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and trust deed im the name of Marya colniewski, and that pursuant 

to authority given by Marya colniewski the amount of the loan was 
paid by Peter Pe Gtermer to John Parsykjy * * * that on or about 
April 24, 1923 Marya ‘olniewski authorized and directed Anna Peplies 
to make end execute in her mame, that is to say the name of arya 
-oliniewski, a principal promissory note for the sum of $800, bearing 
dete the 24th day of April, 1928, due one year after its date, payable 
te the ordexy of herself, with interest at the rate of six per cent 
per annum, * * * whieh aald note was duly endorged and delivered to 
My. Stermer and by him duly delivered to the complainant hereing * * * 
that on the same day, to secure the payment of said principal 
promissory note for the sum of $600 and the intereat thereon, the 

gaid Marya 4olniewski authorized and directed Anna Ceplies to make, 
execute and deliver te Edward He Gleen, ae Trustee, trust deed bearing 
Gate the 24th day of April, 1926, upon the following described real 
estate, situated in the City of Chiesgo, * * * (Here follows a 
éescription of the real estate in question.) * * * that said loan of 
$800 was consummated on or about April 24, 1928; that inna Peplies 
executed the principal promissory note at the direction of Marya 
Selniewski, and that said Marya Jolniewski, under the name of lary 
Parayk, notified Frank Moech by telephone that she would send the same 
woman who had signed the name of Marya Jolniewski to the other notes 
and mortgages, to the office of Frank Mach and Peter P. Stermer to 
execute the papers for the $800 loang and further informed Mre Mach 
that wre Paruyk would be with the same woman and thet anything Mr. 
Parayk did would be all right with her, the said Mary Parayk, and 

that said Mr» Parsyk hed ac much right and interest in the matter 

as she hed, and thet she would send Mr. Yarayk, her husband, with 

the woman and thet he would identify her and introduce her to 
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My. Mach; * * * that said Frank Mech and Peter Ys Utermer, in good 
faith, relied upon the etatements made to them by said Marya 
Zolniewski and accepted the execution of said notes and trust deed 
by Anna Yeplies, believing in good faith that said Anna Peplies was 
in truth Marya “olniewski, who held title to the property; * * * 
that said lean and execution of said notes and trust deeds were made 
for the benefit of seid Marya 4elniewski and John Parazyk; * * “ that 
within two or three days after the execution of said trust deed and 
note and the payment of the money for which the same were given, 
Marya Jolniewski called at the effice of Frank Mach and asked whether 
or not the proceeds of the loan hac been paid, and that upon being 
informed thet payment had been mode, she compleimed to Frank Mach 
thet half of the money should have been paid to her end said that 
her husband (meaning John Parszyk) had not used the money to pay the 
taxes and interest, «2 he had promised, but head used it for some 
other woman; and that at thet time the seid Marya “colniewski mace no 
Objection or complaint to the execution of said trust ceed and note 
by seid Anna Peplies.* The mcter further found, "as a matter of 
law, by renson of her acte and representations the said Marya 
Selnieweki in estopped from denying thot said Anna Peplice wae her 
sgent, and is also estopped from questioning the authority of eaid 
Amna Peplies to execute the notes and trust decd in question; omd is 
further estopped from invoking the defense of the Statute of Frauds 
in this cause, and further estopped from denying the validity of 
said notes and trust ¢ eed." 

The complainant's theory is, “that the defendant, Marya 
Zolniewski, represented to Frank Mach and Peter Stermers through 
whom the complainant purchased the note and trust deed in ouestion, 
that Anna Peplies was, at the time the said note and trust deed 
were signed, Marya Zolniewski, the owner of the property, and that 
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Mech and Stermer believed and relied upon the representations of 
said defendant, in consequence of which the soid mote and trust deed 
were purchased anc the proceeds of the loan paid outj that the fact 
that the defendant procured Anna Peplies to execute two mortgages 
on seid property in the defendant's name on previous occasions clearly 
shows that a scheme of deception was employ2d by the defendant in 
procuring loans on said property and that the loam in question was 
procured by the same scheme; thet the defendant expressly directed 
‘mma Peplies ta execute the note and trust deed now under consideration, 
am expressly directed Mach and Stermer te consummate the lean with 
her supposed husband, John Parzyk, and even though the defendant now 
contends othervise, she cannot deny the apparent authority with which 
she clothed thems that the defendant was coneerting in a conspiracy, 
the purpose of which was to secure a loan on this property by falsely 
holding out Anna Peplies to be the owner, and whether defendant denies 
the authority of sai¢ anna Peplies or not, she had full kmowledge that 
dame Peplics was about to, and did, sign the defendant's name to the 
note and trust deed, and is thereby precluded from relief in a Court 
of Equity; and that said ¢efendant cannot now invoke the provisions 
of the Stetute of Frauds to further her own fraudulent conduct.” 

The appellant's theory of the case is, “that she did not 
sign the note or trust deed or acknowledge the sames that she had 
no knowledge of the execution of the note or trust deed or the 
acknowledgment thereof, or the delivery of the said notes and trust 
deed to the oxid “termer or the said Olsen} that the note and trust 
feed and acknowleéguent are not her note, trust decd, or aclmowledg- 
ment, and thet she ¢id mot know of the existence of the note or 
truet deed until after the suit to foreclose had been started; 
that she ¢id not authorise the said ‘nna Peplies to execute said 


note or trust deed or acknowledge the same or to deliver the same3 
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that under the Statute of Frauds, which was pleaded, any author- 
iastion of the execution of the said trust deed was requircée te 
be in writing and thet the ssme is not evideneed in writinc, and 
that the ssid note and trust deed are voidy thet the said Stermer 
and the said Olsen took the aaid note and trust deed subject to 
any imperfections or defenses of this defendeont thereto." 

The appelicnt contends “the manifest weight of the evie 
genee docs not sustain the suthority of Anna Peplies te execute 
the mote and trust ceed, or of John Parsyk to reccive the vroceeds 
of the loane* 

The evidence shows thet about sixteen years ago the 
appellant began living with the defendant John Pargzyk and she 
eontinued to Live with him until about Jonuery, 1920. During all 
that time she represented herself to be Mary Parayk, the wife of 
Parayk, and she was never known or described as Merya Yolniewski, 
mor as a single woman. During that period Parsyk and the appellant, 
under the nawe of Mary Ssrazyk, engaged in » mumber of transactions 
involving the title to the real estate in question and other real 
estate, in all of which she held herself out os the wife of Parsyk, 
and in whieh she made many affidavite to the effect that her name 
was Maxy Parzyk and that she waz the wife of Parzyk. Title to the 
property in question we conveyed to her os Mary Parzy®, on 
Seoenber 29 1922 On January 1g, 1924, she, as Mary Porsyk, and 
Warayk, “her husband," conveyed the property by quit claim deed to 
the appellant undex her true nawe, Marya Zolniewskt» in order to 
avoid the lien of certain threatened judgnents ogainnt Parayk. 

On June 15, 1926, she aud Yarszyk, «0 her husband, procured « loan 


of $2,000 om the property through one Ls Pe Yaulvom, a real estate 
A broker. Paulson had known the appellant and Parazyk for fourteen 
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or fifteen years prior to that time, and had always known her as 
the wife of Parsyk. The loan was evidenced by notes secured by 
a@ trust deed on the property. To avoid revealing her true TAME » 
the appellant brought te Paulson's office Anna Wojciechowski (whe 
since that time has married and whose name is now Anna Peplies) 
and introduced her to Paulson as Marya Z2olniewski, and Parsyk, who 
was also present, and the appellant told Pawleon that Anna 
Wojelechowski held the legal title to the property. The notes 
anc trust deed were signed at Paulson's office by Anna Peplies as 
“Marya 2olniewskie"® Anna Peplies and the appellant had been 
friends for many years, and the former stated that she signed the 
name as a favor to the appeliant and «t her request, that the 
appellant stood at her shoulder in Paulson's office and whispered 
to her to “sign Marya “olniewski,” and that when Paulson handed 
her the papers she did so sign them at the direction and request 
of the appellent. Paulson paid the loan by cheeky payable to Mary 
Parzyk, which the appellant indorsed in his presence and she then 
had the check certified and later eashed. On July 12, 1927, the 
appellant, under the name of Mary Parzyk, negotiated another loan 
with the %ecurity Bank of Chicago ond again requested Anna 
Wojciechowski, whose name at thot time was Anna Pepliens to sign 
the name Marya ‘olniewski to the trust deed and notes aggregating 
the sum of $7,000. In the spring prior to the making of that 

loan the appellant went to the home of Anna Peplies and eked her 
to sign the mortgage and notes, but Anna Peplies “was then expeoting 
& baby,” and as Marya “olniewski was supposed to be a single woman 
the appellant decided that they muct wait until after the birth of 
the child, which occurred shortly thereafter. In July, 1927, the 
appellant again requested Mrs. Peplies to sign the mortgage and 
notes, which she did on July 12. The appellant was not present 
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at the signing of these instruments. Parsyk took Mrs. Peplies 

to the bank. After the signing of the papers Mrs. Feplies and 
Parayk went back to the Parayk house and there Mrs. Pephies asked 
the appellant if she did right to sigm the papers as the appellant 
Was not present, to which the appeliant replied thet it wee all 
right, that "his word is just ae good as my word.” Prior te the 
time of the signing of these papers the appellant teld Mrs. Peplies 
te be sure and take off her marriage ring before she went te the 
bank, as Marya Zolniewski was known there as « single woman. After 
the signing of the $7,000 mortgage the appellant etated to Mre. 
Peplies thot she would later call upon her to sign other mortgage 
paperse In the fall of 1927 the appellant and Parayk, as husband 
amd wife, went to the offiee of Peter Stermer, a real estate 

broker, and requested a loan of $1,000 upon the property in question. 
Prank Mach, a lawyer, had offices with “termer and represented the 
latter in his real extate transactions. Mach hed known the appellant 
and Parzyk for many years and had taken part in many trancactions that 
involved the title to their real estate, and he had always supposed 
them to be husband and wife and had never suspected that the woman 
he knew as Mery Parzyk was in fact Marya Jolnieweki. The appellant » 
during a period of about fifteen years, had acknowledged affidavits 
and deeds before him as Mary Parzyk, the wife of Parzyk.e The 
appellant had previously told Mach and Stermer that the record owner 
of the property, Marya Zolniewski, was her niece. Nothing resulted 
from the first negotictions, but four or five months later 
negotiations were renewed and Stermer agreed to loan $800 upon the 
property. ‘The appellant asked Mach if she should sign the papers 
and Mach told her that the woman who held the record title must 

eign them, to which the appellant responded, “I will send my husband 
with the woman,” and later Parzyk appeared at Stermer's office 
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with Mre. Pepliese Parsyk stated to Stermer and Mach: "This 

ie the lady that will sign the loan, that my wife told you over 

the wires" that she was the same woman who signed the mortgage 

at Paulson's effice and the one at the Second Security Banky that 
"she holds title for me." Mrae Peplies, pursuant to the appellant's 
request, then signed the note and trust deed in the name of Marya 
Zelniewski.  ‘Stermer paid the smount of the loan to Parayk, the 
money for the seme having been advanced to the former by the complain: 
ant. About ten days or two weeks efter the signing of the papers, 
the appellant appeared at Stermer'a office end inquired of Mach if 
the loan had been paidy to which Mach responded thst it head been paid 
to Parzyk pursuant to her direction. The appellant then stated that 
she should have received half of the money, that her husband had not 
used the money to pay interest and insurance but hed used it for 

some other womanj3 that she should have been present when Mra. Peplies 
signed the papere, the same as she wan at the Seeond Security Bank 
matter} that they had no business to pay out the money as she was 

not present; that “you had no business to pay out the money without 
me,” to which Mach replicd, “Yeu told me to pay the money out to 
whoever your husband sayse" On this occasion the appellant made no 
Complaint ag to the execution of the note and mortgage by Mrs. Peplies 
Mach further testified that after the instant mortgage was in arrears 
the appellent applied to him for another loan to pay the instant one 
and that he told her, after a conference with Stermer, that they would 
make no more leans to her until she became reconciled with her 
husband, that they did not care to have any more trouble on account 
of the marital differences between the appellant and Parzyk; that 

at this interview the appellant did not in any way question the 
Validity of the signatures to the trust decd and note. Parsyk did 
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net testify in the ease. While the appellant testified that she 

Gid not authorize Anna Peplies to sign the note and trust decd in 
question, we are satiafied, after a very earcful consideration ef all 
the facts and circumstances in the eave, that the master was justie 
fied in finding that the note and trust deed in question were exeouted 
by the authority and direction ef the appellant and that the loan wag 
paid to Parzyk at her direction. From a mere reading of the 
appellant's testimony it is difficult to determine her position in 
respect to the $2,000 and $7,000 mortgages. In certain answers she 
states thet she did not authorize Anna Peplies nor any other person 

to execute these mortgages or any papers» In other asewers she states 
that she did not sign the $2,000 nor the 57,000 mortgage and that 

she does not know who did sign them. Im <ctill other answers she 
states thet she does not remember if she signed them. ‘She also 
states that she never signed the name Marya colni¢ewaki to any paper 
after she took the name of Marya Perzyk. ‘he contradicts im tote 
the testimony of Pauleon, Stermer, Mach and Mra. Peplics. while alte 
denies that she authorized Anna Peplies to exceute the $2,000 and 
$7,000 mortgages, and apparently repudiates these two instrumenta, 

She concedes that she and Parsyk placed the title to the property 
in the name of Marya Zolniewski, « single woman, and as Paulson, 
Stermer and Mach kmew her as Mary Parayk, « married woman, it was 
necessary for Persyk and the appellant, when they wished to borrow 
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money on the property, to have someone, other than the appellant, 
pone as Marya Zolniewski. There is much force in the contention 
of the complainant that the present position of the appellant is 
an afterthought that was boru of her troubles with Parzyks 

The appellant contends that “the execution of the trust 


deed by Anna Pephies as the agent of Morya Zolniewski is void 
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under the Statute of Frauds, not having been in writing." It ig 

the settled law of this state that “courte of equity will not permit 

the Statute of Frauds, designed to prevent fraud, to be made an 

engine of fraud." Certain cases cited by the appellant in support 

of the instant contention state the general rule that the defense 

of the Statute of Frauds to a suit upon a contract for the conveyanee 

of an interest in real estate is good, im the absence of any cuestion — 
stoppel.e Ag we read and understand this record, the appeliant 





is estopped, by her conduct, from invoking the Statute of Frauds. 
The appellant also contends that “the 4*cree does not 
follow the case mede by the bill os amended.” The appellant 
argues that the allegations of the bill as amended are not supported 
by the evidence and for that reagon the dearee should be reversed. 
We have endeavored to follow the rather strained argument in support 
ef this contention, and after a consideration of the same we find no 
merit in ite The bill, as amended, alleges that the appellant 
"caused to be made and delivered in her name” (meaning the name 
Marya Zolniewski) the note ond trust deed in cuestion, and that 
“Marya Zolniewski executed and delivered, or ceused te be executed 
end delivereé ip her name," the said note and trust deed, and that 
she “caused to be executed in her name" and that she “conveyed and 
warranted" or “caused to be conveyed and warranted" said note and 
trust deed. The evidence supports these allegations of the bill. 
It wiil be noted that several of the allegations are in the dis- 


junctive. 
The appellant has had e fair trial and the decree of the 


Superior court of Cook county should be and it is affirmed. 
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RLLICH MeNED. and BEATHA 
MeXEIL, alias We and Mis. 
ELLICH MeNEAL, 





Re a ee Mee tag 


Appellees, APPEAL FROM MUNICIPAL 
Ve COURT OF CHICAGOe 
THA DREXEL STATE BANK OF 2967! K eta” 
CHICAGO, a corporation, ; yp © te A © UW ak? 
Appellante 


Mie JUSTICE SCANLAN DELIVER’ D THE OPINION OF THE COURT. 


Ellich Melieil and Bertha WoNeil, alias Mrs and Mrae 
Bllich McNeal, plaintiffs, sued the irexel State Bank of Chicngo, 
@ corporation, defendant, in the Municipal court of Chicago in an 
action of the first classe There was a trial before the court, 
with a jury, and a verdict returned finding the issues in favor 
of the plaintiffs ond assessing their demages at the sum of $1,500, 
“with three per cent accrued interest." A motion for a new trial 
Was overruled and judgment was entered in the sum of $1,500. This 
appeal followed. 

On Jenuary 9, 1931, an eneex was entered giving the 
plaintiffs leave to file an amended statement of claim and ruling 
the defendant to file an amended affidavit of merits to the amended 
statement of claim, and an amended statement of claim was thereafter 
filed, which is, in so far as it is pertinent to the only item in 
the statement of claim allowed by the jury, as followss 
. “The plaintiffs allege that the defendant * * * is 
indebted to them in the sum of Two Thousand Four Hundred and Five 
Dollars, and interest thereon, was deposited by plaintiffs ané 
Teceived by defendant for the use of plaintiffs, on and prior to 
December 31, 1919, * * * that as evidence of the money so deposited 


Plaintiffs and received by defendant for the use of plaintiffs, 
defendant delivered to plaintiffs a book, commonly called a bank 


Book which was the depositors account book, * * * Mo» 54547 and 
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represented the account of Mr. and Mrae Ellich McNeale A copy of 
=. book is hereto attached and made a part of this Statement of 
* 


“The plaintiffs further allege thet they made their first 
deposit of One Thousand Pollars in United States eurrency to a 
teller, the then agent of the defendant, on May 9, 1919, whe made 
out the aforesaid secount book and made entry therein ef the said 
One Thousand Dollarse Plaintiffs further aver that they edvised 
the cashier of defendant bank and its teller thet they did not read 
ox write the Singlish language or any other language. That the 
teller made and filled in a blank called «a deposit slip for the 
Geposit of the aforesaid One Thousand Dollarse 


(Here follow allegations as to a number of deposits made 
by pleintiffs and that each of such deposits was entered by the 
teller in the account book in a less emount than wee actually 
deposited.) 


"The aforesaid entries inte the afereasid secount book of 
plaintiffs were made by the defendant and its 
then agent falsely, fraudulently, wrongfully end intentionslly with 
full knowledge of the defendant and its agents that plaintiffs could 
not read the cutries after they were entered and for the express 
purpose of defrauding the plaintiffs of the money they were depositing 
in the defendant's banke 


"Plaintiffs further allege that on December ode 2289 they 
went to the defendant's bank ceposited with the defendant Two 
undred + do de EL Ke n$ aeh or 3 TAS m —— ‘ nite oe Aid 

e He SFecit OF CMe Piwinhisl as, GMC WHILE HE Bee possession 

‘ eeaid bank book or socoun’ book of plaintiffs, he made an 
try of » withdrawal of Fifteen Hundred Dollars, the said entry being 
mace without the knowledge or consent of the plaintif MEF es. and 1 tnous_ 

it) 






















ing te the plaintiffs ey Whatever, nor hag the aaid Fifteen 
fimndres V@Llars or amy part of 1 ever been paid to the Gifts, 
und the defendant refused anc does refuse te pay the seme or any 
sg j if ¢s ours.) 


"The plaintiffs further aver that they opened their said 
account with the Drexel State Bank on May 9, 19193 that they made 
deposits at regular intervals from that date down to and ineluding 
January 9th, 1922. That upon January 9, 1922, plaintiffs delivered 
their deposit or bank book to one of the agents of the said bank for 
the purpose of having their accrued interest entered to their eredit, 

the bookkeeper advised of the aforesaid entry of « withdrawal 
ef Fifteen Wundred Dollarz, on December 31, 1919, which was the first 
knowledge these plaintiffs had of the aforesaid entryg * * * that 
éefendant paid interest at the legal rate mllowed state banke on the 
aforesaid Fifteen Hundred Dollars during the years 1919, 1920 and 1921, 
but refused thereafter to eforereid interest; * * * that after 
making all the said deposits into the defendant's bank, all of said 
money was left in the seid bank until January 1%, 1928, when all 
money on deposit in the said bank was withdrawn except that portion 
ef the account claimed in this ®tatement of Claim, whereupon when 
the aforesaid account book of the plaintiff« was presented to the 
said defendant for the aforeseid withdrawal on January 14, 1924, 
the said defendant did then ané there mark the eforesaid book can- 
ecelledg * * * that there is now due and owing to them secrued 


interest in the smount of Two Thousand One Hundred and Seventy-four 
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Dollars on the whole amount of the Two Thousand Four Hundred and 
Five Dollars, which interest began from January 1, 1919, up te 

ané including the date of filing this mended ‘tatement of Claimy 

* * * yet, the defendant, though requested, has not paid to the 
Plaintiffs the said ew of Two Thousand Four Hundred and Pive 
Dollars or any part thereof nor hes the aforeesid defendant paid 
the interest or any part thereon which has ncerued on the aforesaid 
Two Thousand Four Hundred and Five Pollars, * * * te the damage of 
the plaintiffe in the sum of Your Thousand Five Hundred and Seventy- 
nine Dollars * * *,.* 


Attacheé to the statement of claim is an affidavit of plaintiffs’ 
Glaime The defendant filed an *Additional and Amended Affidavit 
of Merits," which is, in so far as it is pertinent to the only item 


allowed by the jury, as follows? 


“/ffiant denies that defendant ia indebted to the plaintiff 
in the aum of Two Thousand Your Hundred and Five Voliars, and interest 
thereon or any sum whatsoever; * * * admits that the plaintiffs were 
given a pass book numbered 54547 on December 31, 1919; * * * denies 
that plaintiffs made a deposit of One Thousand Dollars on May 9», 1919, 
and that on that date an entry was made in aeid pase book by a then 
agent of the defendant of the said One Thousand Dollars; * * * denies 
that plaintiffs advised the eashier of the defendant bank that they 
did not read or write the Inglish language or any other language; * * * 
denies that the teller made and filled in a bl called a deposit 
44 for the deposit of the aforesaid One Thousand Dollars on May 9» 
19193; * * * denies that said entries on the aforesaid account book 
of the plaintiffs were made by the defendant and its then agent 
falsely, fraudulently, wrongfully or intentionally or with full 
knowledge of the defendant or its agents, that plaintiffs could not 
read the entries after they were entered or for the expressed purpose 
of defrauding the “ppg ef any eum whateoevery * * * denies that 
on Decenber 31, 1919, plaintiffs went to gaid defendant bank and 
deposited with the defendant Two Hundred Dollars in ¢ash, and that 
the then agent of the defendant entered to the credit of the plaintiff 
said cum of Two Hundred Dollarsas * * * admits that seid agent made an 
entry of a withdrawal of Fifteen Hundred Dellars, but denies that 
said entry was meade without the knowledge or consent of plaintiffs 
and denies that said Fifteen Hundred Pollars has not been paid to 
Plaintiffs and svers thet said Fifteen Hundred Dollars was turned 
over to plaintiffs in currency on December 31, 19193 * * * denies that 
Plaintiffs on January 9, 1922, delivered their deposit book for 
the purpose of having their accrued interest entered to their 
eredit or that the bookkeeper advised of the aforesaid entry of 
the withdrawal of Fifteen Hundred Dollars, and denies that this 
was the first knowledge these plaintiffs had of the aforesaid entry; 

* * * denies that there is now due end owing to the plaintiff accrued 
interest in the amount of Two Thousand One Hundred Seventy-four 
Dellars on the whole amount of Two Thousand Your Hundred Five 
Dellars or any sum whatsoever. * * ** 


Ag stated by the defendant, "the jury found against 
the plaintiffs on their claim of deposits not credited to them by 


the defendant bank, but found in behalf of plaintiffs on their claim 
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that the defendant wrongfully entered a withdrawal item of $1,500 
on December 31, 1919." The other items whioh were alleged in 
plaintiffs' amended statement of claim are not involved in this 
appeal, as the defendant coneedes that “the single item in dispute 
at the present stage of the case is the item of December 31, 19196" 
The plaintiffs, husbend and wife, were very illiterate. 
They could not resd nor write even their names, nor could they read 
mor write figures. ‘hen it was necesanry for them to sign their 
nemes an employee of the bank would «rite out the names and the 
plaintiffs would then make their mark. They entrusted to the 
defendant, throuch ite then servants, the mking out of their deposit 
Slips fer the verious deposits mace by them, and relied wholly and 
solely upon the defendant te securately and faithfully enter upon 
their pass book the entries of deposits, and to debit thereon only 
such withdrawals as they might make. At the time the plaintiffs 
@pened the account with the defendant bank, « family history of the 
Plaintiff Ellich McNeil was obtained by the deiondant as a means 
for identificetion, and this wae written upon plaintiffs’ aienature 
@ard, and as a further and distinctive means of identification, in 
‘Wiew of plaintiffs’ illiteracy, the defendsnt gave them a pasa word, 
"lew York." The defendent states: "The theory of fact of the 
‘@efendant is that on December 31, 1919, the defendant, by one of its 
‘agents, properly paid out the sum of $1,500 to the plaintiffs, who 
received the $1,500, and the defendant entered the withdrawal 
the bank book, and thst the plaintiffs themselves got the money.” 
defendant admits thet on December 31, 191%, in the evening, the 
iffo were both present at the bank ond made a deposit of $200, 
that one of defendant's agents entered such deposit in their bank 
thet the plaintiffs, before the alleged withdrawal of $1,500, 












S0GsL5 Yo madd Lewothdsiny » devedae yitwtgaeew Peebwetes 
ut negedio ezew doide wail volte off “e@hed er i 
ate at bevfoved den axa mtals te inemotate neren, _ 
etagedh we madi ofgte eft" tastt pebooays srai 
We@LOL gE redmevsd to medi oild at wane wid ae ‘ust tc, Cage 
oder Iki Yev otew qo tiy bao neadonel ae UEiihedy OMe 
haet Yeetd biwos von gmuamy sfedt move edhaw Tom Aes dom MNOD Ya 
ahedd agin of mets ek pragesssn eew 32 pete, sasumahi opty % 
o0¢ Bee eomen of2 to ohiux Show tat cite he sonelane 0, Am 
a3 65 DOdemEteD ypRT ehsem thsell sla sont hiwow atti¢ate 
Gheeged <iods to avo yetshinn oni vedtonezo% suas 98 soars 9 4s ex 






















hp mooted i thee et et 

sat De ins en med mano aby sn - . 

SE ee ee 

: eons ncpremrare hcaeclarinebalbaatnenial anise) ae . 


wid Yo Soak do yransiy on™ ik tases oS 


wd aos ‘ye of Qo «tumheelee ont yosat ahd 0 és cs i is i , , any 


out sNTREdaiehs ol? Of COLO To mre <td ton shan, he 


Lamarhiisia wilt oyredus tanicivton ont ‘oan. .00beah oat oa 










Se 


had to their credit a balenee of (1,602.68. Both Plaintiffs 
genied that they withdrew any money on December 31, 1919, and 
specifically denied receiving $1,50%. 

The defendant contends that under plaintiffs plead ings 
and theory of fact a criminal offense is charged and therefore it 
was necessary for the plaintiffs to prove such offense beyond « 
reasonable doubt before they could recover. Aw we have heretofore 
stated, the defendant admits, in ite brich, that the jury found 
againet the plaintiffs 2s te all of the items in the statement of 
@G@laim save the alleged withdrawal item of 61,500 on December Shy 
1939, and thet this is the sole item for consideration on this 
appeals Lt will ve noted that the pert of the statement of clinim 
whieh we have italicized, and which relates te the item in question, 
does not charge « criminal offense, and for thet reason, alone, the 
instant contention is without merit. But even if it did, there 
woule be neo merit in the inetent eontention, for the following 
Treason: The court, in the ors] instructions to the jury, atated, 


inter alin, the following: 


"the Court instructs the Jury, that the burden of preoef - 
of proving the oxse by a preponderance of the evidence, or by the 
ter weight of the evidence is om the plaintiffs, the plaintiffs 
the party who brings the suit. 


"Yow, if you Gentlemen of the Jury, believe that the 
tiffs have proven their ense by s preponderanee of the evidence then 
the plaintiffs are entitled te recover judgment in this case. 


“If, on the other hand, the Jury believes from the evidence 
thet the evidence in evenly baleneed so that you are unable te say 
e@ the prepondersnee in, or that it preponderates in favor of 
defendant, then the Jury are inetructed your finding must be 
im favor of the dcfendent, becouse under the law the defendant is 


entitled to that preponderance. 


* * 


"The word preponderance, as a matter of lew hes a peculiar 
cance, but just the ordinary significance of it is this, by 
of illustration, the t can make recommendations to you, but 

you Gentlemen of the go to your juryroom and take the 
that has been told by the plaintiffs and the defendant, if 
have so testified, and you ploce that in your mind on one side, 
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in imaginary form, and then take 11 the evidenee that has been 
introduced in the trial on bchoalf of the defendant, and place it 

on the other side, tive both sides your calm counsel and dispassionate 
attention and weigh the testimony and couple te it all the facts and 
circumstances prevec on the trial, then if you come to the conclusion 
that the evidenee of the defendant docs not outweigh the evidence of 
the plaintiffs then the preponderance la on the side of the plaintiff, 
that ee the preponderance of the evidemee, or greater 

weight of the denee, and the plaintiffs are entiitlec to recover. 


“If, after reviewing the various statements ef the wite 
nesses who have testified in this case you come to the eonelusion 
that the evidence is evenly balaneed, in ether words you give an 
mush credence to the plaintiffs ax you ¢6 to the defendant and yeu 
cermot decide where the greater weight of the evidenee is, or the 
evicenee is cveniy balanced co yeu are unable to cay where it 
og eh gf then the benefit mist be given te the defendant, if 

testimony is evenly balunecd, or, it shew thet there is some 
Goubt in your mindy im this connection if you veme te that econelusion, 
then the advantage suat be given to the defendant, and the defendant 
is entitlec to recover in thet ense and the plaintiffs note 


"fhe Court instructs the Jury, that the plaintiffs must 
esteblish their case by @ preponderance of the evidenee; however, 
this preponderance is not slone necessarily determined by the number 
of witnesses ae te to @ particular fact ex state of facts. in 
determining on which eide the preponderance of the evidener ie, the 
Jury shoule take into considerction the opportunities of the several 
witnesses for seecing cr knowing the things ebout which they testify, 
their conduct anc demeanor “hile testifying, their interest or la 
of interest, if eny, in the remult of the ease, the reletion or 
connection, if any, between the witnesses and the parties, the 
apparent consistency, fsirness anc congruity of the evidences, the 
probability or improbabvility of the truth of their several state- 
ments in view of all the other evidenec, facts and cireumstances 
proved on the trial; and from all thease facts determime on which 
side is the weight of the evidence." 


Weither the pleintiffe nor the dofendant made any specific ebjection 
to the charge. Moreover, at the conclusion of the charge the 
following occurred: “(The Court (addressing the counsel): Now, is 
there anything further on either side? Mrs Kealy (attorney for 
éefendont): Wothingy your Honor. Mr. Barnes (attorney for plain- 
tiff<): No, your Honor-* The attorney for the defendant not only 
made no objection to the trial court's statement of the law, but 

| Sequiesced in it. Rule & of the Municipal Court of Chicago requires 
that “objections to the giving or refusing of oral instructions to 
the jury must be specific and must be made immediately upon the 
“eonelusion of the charge and before the jury retire," and this rule 
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| ie, cf course, enforeed im the appellate courts. (See Midler v. 
deke View “tate Bank, 240 ill. Apps 395, 404; Interstate Pine 


Serpe ve Conmercinl Jewelxy Coe, 201 Tile ‘pp. 568% White vs Mandel 
Brotherg, 256 Ills Appe GLO (Abat.)} Howe v- Yultom, 226 M11. App. 





Geneva Piano Stoel Coos U4Y I1Le Appe 332) Sts John Cantius Bldgs &_ 


een Ase'n vs Pesdan, 265 Ll. appe 63C (/bete)s" Rule 8 of the 
Municipal court merely foliews the rule enforeed in ail courte where 
eral instructions are givens (fecataro ys Helberg, 246 Ills 95, 97») 
‘The defendant was ustiefied wiih the rule stated im the instructions 
anc it will not be allowed to change its position in this court. As 
to tne only item allowed by the jury, ai now in question here, the 
trial court's instructions were more fayorable to the defeniant than 
the goncece@ frets and the lew warranted. ‘The ccfendant sdmitted 
thes i¢ owed plaintiffs the 61,800 eon Lecamber 51, bul averred that 
it "was turned over to oni@ pleintiffe in currency on Cecember Sly 
2919." Uncer such « atabe of fnetu the burden wae upen the defendant 
to prove payment to the plaintiffs ef the £1.500- 

The defendant contends that even if it be aacumed that 
the plaintiffs had te prove their exse by only a preponderance of 
the evidence, nevertheless, the verdict is contrary to the munifest 
Weight of the evidence. After a very careful exemination of the 
evidence we ara satisfied thet there is no merit im thie contention, 
end we are im full accord with the verdict of the jury» The 
tevtimony of the plaintiffs that they did not receive the $1,500 
on December 31, 1919, is positive and convineing, and there are 
‘@ireunstanees in the cace that support it. At the time the account 
was opened, on Nay 19, 1929, an euployee of the bank wrote on the 
curd thy mame “Sllich MeYenl,” and the plaintiff then 


his cross upon the card. Upon the receipt produced by the 
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bank in support of ite contention that the plaintiffs withdrew 

$1,500 on Becember 31, 1919, appears the name “Elick Me¥eeal,” and 
vetween the words "Rilek" and "MeWeal® appears « cross. The defendant 
intredueed a handwriting expert, who testified thet the person whe 
made the cross om the withdrawal esrd of May 19, 1919, aleo mace the 
cross on the reveipt of Deeember Sl, 1919, and the defendant argues 
that such testimeny should be civen creat weight. The record com- 
tains photostatie copies of the two inctruments, and after a careful 
exeminetion of the came we are gatiafied that the jury were warranted 
in disregarding entirely the teatimony of the expert. In Travers ve 
Dugger, 38 Tlle Appe S79,» 332, the court said: "How gan aimply a 
mark be recognised as that of any particular person, without any proof 
of any partiowlar characteristic by which it can be distinguished? 
Jud it seems to us that it proves nothing that one cress or mark ie 
like anecthere It sceme to us that it would be very unsafe, and lend 
to dangerous resultw, to allow such comparisons te be made and taken 
as evidene@s, unless at least some proof were made that the defendant's 
mark had some established characteristics, like » handvriting, that 
would enable it te be recognizede A mere crons or mark can not be 
iAentified, and it therefore stands for itself alone.“ (See also 
Watts vs Kilourms 7 Gas 3563 Giliiom v. Perkingon, 4 Rand. (Va) 3255 


Jones vs Hough, 77 Ala» 4373 Kelpegas v. The "hite Eagle Bldg. & 
Loam Aga nm, 262 Tlle Appe 629 Saat S8 It is true that in the 


instant ease the expert teatified that he found certain characteristics 





common to both crossea, but we have been unable to find any character- 
isties in the twe erosses that would warrant us in finding that they 
were both made by the asme person. The defendant did not produce 
Goodman, who played an important part in the alleged withdrawal 
transaction of December Sle It did produce an employee named Brown, 
who on direct examination testified that $1,500 was paid out to a 
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person whe he wae told woe Bliich McNeil. In the erose- examination 
appears the following: "Did you see him put hie erogs on it, his 
markY A» Well,» ti is my polioy never te sign unless e Mr. Barnes? 
That is objected toe The Courts Fe, not what is your policy. The 
question is, I presume, did you know the wan Melieil? Ae Noy I didn't 
know the man MeNeil.e J had neo personel acquaintanees with him at 
that time in 1919. The way I came to put my nome on that withdrawal 
slip ie this. Mre Goodman wea the savings bookkeeper at thai time, 
and all withdrawals where tit party was unable to sign his name and 
mace his Grogs, hac to be witnesced by two men, and Mr. Goodman - 

Myr. Barnes: [ff the Court please, i am going to object te this 
testimony unless he is testifying to what actually happened rather 
than what vasa the custom. The Court: He said he was there. This 

ig what occurred in connection with thie. The Yitmeas: Yes. Mre 
Goodman asked me to witness the signature ef the uan st his window, 
and I gaw some man put hie ¢ress on there. I was informe: thig man 
was Meveil. He wae a colored mane + Have you any other individual 
recollection of that occurrence now? ‘as there anybody with him? 

bo you reenll that? A» I don't recall. That happened eleven 
years ago.” The witness further admitted that he could not testify 
that he saw the actual payment cf cash to anybody upon the day in 
question; that he had no personal memory on that subject. 

The defendant contends that "the payment of $1,500 by the 
defendant bank to the person presenting the pass book was @ payment 
that discharged the bank.” It argues that even if “somebody other 
than the plsintiffs got the $1,500 on December 31, 191% fowes that 
some person, whose identity is unknown, presented the pass book on 
Desomber 31) 1919, and withdrew $1,500; * * * that the payment to 
the ‘unknown' person presenting the pass book is a proper payment 
that discharged the bank. ‘he rules printed in the pass book con- 
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stituted part of the contract between the depesiter and the vank.® 
Tt is a sufficient anawer to this «rgument to say that the jury were 
fully warranted in finding that the bank did not, on Lecember 31, 
1919, pay the $1,500 te some unlmewn person whe 





Decks that the bank book was never out of the possession of Bertha 
Mekeil, ome of the plaintiffs, thui she carried it continuously in 
@ beg fastened around her waist and that she never took it eut of 
the bag save wien ehe and her husband went to the bank to make their 
deposits. It ia conceded thet from the time the account was opened 
wntil December Sl, 191%, the plaintiffs hed never made a withdrawal 
from their account and on that dute they made a deposit of £200. 
There is wuch foree in the argument of the plaintiffe thet the cleim 
of the defendant thai the plaintiff, on thet date, deposited S200 
in eurreney and immediately withdrew $1,500 in curreney does not 
seem reasonable. 

The defendant next ccutende thet “on wo metter of law 
the umreaceneble delay by the plaintiffs in ¢iscevering the «lLlegedly 
incorreet withdrawal entry of Lecember 31, 1019, estops the plaintiffs 
from attempting te show that the withdrawal entry was imeorrect." In 
their brief the plaintiffs answer this contention by showing that the 
defendant neither by its pleadings nor otherwise raisec the question 
of estoppel in the trial court and thot therefore they can not raise 
that question for the first time in this court. in its reply brief? 
the defendant admits that the plaintiffs' point is well taken and 
attempts to raise a new question, vigst “A breach of duty by the 
Plaintiffs causes them to lose their right ef setione” Under our 
practice we would be justified in disregarding this new contention. 
However, we have considered the came and find it without the alightest 
merit. ‘he record shows that the defendant dic not ask to have such 
a defense presented te the jury by instructions, and for that reason, 
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alone, it should not be heard to raise this question for the first 
time in this courte The argument of the defendant in support of 
the sew contention is that the plaintiffs let the time go by from 
December 31, 1939, to January 9, 1922, without looking at their bank 
book and that they were therefore negligent and cardless and fer that 


reason cannot recover against the bank. In support of thig contention 


the defendant cites eases like Folsom ve Northern Srust Coe, 257 Tlle 
Appe 419, wherein it was held thot where a bank paid certain forged 
checks purporting to be drawn against a depositor’s secount and 
ehargec the cheeks to such account and delivered the canceled checks, 
tegether with statements, to the depositor, the latter loet his right 
of recovery against the bank by delaying six months, after discovery 
of the forgery, before notifying the bank. Such cases have no 
application to the facts of the instant one. The illiterate plain- 
tiffs relied solely upon the defendant to accurately and honestly 
enter upon the pass book the entries of deposits made, and to debit 
thereon only such withdrawals ase were actually made. They could not 
read the items in the pass book and they did not mew that it con- 
tained a withdrawal item of $1,500 wntil January 9, 192%) when they 
presented the book to the bank for the purpose of having interest 
credited thereon and were then told of the withdrawn item, whereupon 
they made an immediate complaint to the bank officials. There is 
undisputed evidence to the effect that the bank officials at firat 
took the position that the complaint was a just ones 

The plaintiffs have filed creose-error alleging thet the 
trial court erred in not including in the judgment interest at the 
legel rate from July 1, 1919, to Pebruary 2, 1951, and we are asked 
Me cuter Suigeinstamt ease appears te’ bave Deon sbiy and carefully 
tried by the trial court and errors usuelly assigned in jury trials 


are not urged here. We are satisfied that the defendant hes had a 


-+~ -=4 tumawhial trial and the judgment of the Municipel court of 
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THE PEOPLE. OF TH: oTATE OF 
ILLINOIS, 
defendant in Error, ) 
Ve ) COUNT OF CHICO0. 
HYMAN JANSKEY r >) > ~~ +ria ; - 
Plaintiff in Errore #“OCO1.A, 619! 
Se Sys 


WRe JUSTICE SCANLAH BELIVIRED THE GPINION OF Tae COURT. 


4m information was filed in the Municipal court of 
Chiexgo against the defendant, Hyman Jansky, charging that he 
“on the llth day of Jonusrys 4» + 1931, at the City of Chieage, 
aforeesid, being then and there the lawful husband of Tobey Jangky 
being the lawful wife of 
Said defendant, the said defendant did then and there, without 





Peasonable cause, neglect and refuse to maintain and provice for 
his eaid wife, said wife then and there being in destitute and 
necessitous circumstances. All which acts of said defendant 
are and were then and there contrary to the form of the Statute,” 
ete. The defendant filed a plea of not guilty, and, having 
@leoted to waive » trial by jury, the couse was submitted te the 
court, and after evidence heard the court found the éefendant 
guilty in manner and form ow charged in the information. A motion 
for a new trial was everruleds also a motion in arrest of judgment, 
and thereupon judgment wae entered, which ordered the defendant to 
pay to the clerk of the court, for the use of his wife, the eum of 
five dollars weekly for and during the period of one year. Te 
 peverse this judgment the defendant has sued out this writ of 
| error. The state's attorney has not seen fit to defend the 
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The defendant contends that the finding of the court 
ig contrary to lew for the reason thet the alleged marriage between 
him and Tobey Jansky is absolutely void and that the relationship 
of husband and wife never existed between him and Tobey Jansky, 
aud that a void marriage cannot be made the basis of an erder for 
suppert, and that therefore the finding and judgment of the court 
are erroneous and should be reversed. 

Tobey Jansky, the alleged wife of the defendont, whe was 
also the prosecuting witness, testified that ghe and the defendant 
were married in 1923, in Chiengo, that the defendont abandoned her 
about five weeks before the time of the filing of the information 
and that et the time of the abandonment she woe in necessitous 
circumstances. ‘the further teatified that her mothex and the 
mother of the defendant were sisters, and that she and the defendant 
are firat cousins. By sece Lp pare 1p Che 39, Snhill's Ili. Reve 
Statutes, marriages between cousina of the first cegree are declared 
to be incestuous and voids Im the cnse of Arado v+ Arado, 205 
Thle Appe 2615 282 Ilie 123, the complainant filed her bill for 
éivoree and it appeared that she and the defendant had entered inte 
& ceremonial marriege on Vctober 4, 1694, and for many years there- 
after had lived tegether and cohabited as husband and wife and that 
ae the fruits of said marriage two children were born to them, both 
of whom were still living, and that the complainant and defendant 
were cousins of the firet degree, and it wae contended by the com- 
plainant that o marriage contracted between first cousins was merely 
yoidable and not void, but it wos held that such @ marriage was void 
in its inception and that the relation of husband and wife had never 
existed between the parties, and that therefore the trial court 
properly refused to make an allowance to the complainant. 
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It is very clear, under the fucte of thie case, that 
the trial court was not warranted in finding the defendant 
guilty and entering the Judgment in question, and the judgment 
of the Municipal court of Chicago must be and it is reversed. 

REVERSED « 


Kerner, FP. Jeo, and Gridley, Je, concure 
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RALPE Le PAINTER, 
Appel Lee, 





APPEAL FROM SUPERIOR 
PORT, COOK gourrx. 


eO¢l L.Ae 643° 


We JUSTIC’ SCABLANS DELIVERED THE OPINION oF THe cOMeET. 


Vs 


LLTHOIS PRACTION, THe, 
Appellant « 


es cc i Rane Tel 


This is an sction on the case, which was tried before 
the court, with a jury, and « verdict wae returned in faver of 
the plaintiff and his damages were sesenved im the sum of $12,500. 
The defendant has appealed from the judgment entered om the verdicts 
The originai declaration consists ef two counts, the 
first alleges general negligence in the operation of the electric 
ear anc ihe sevond aileges raliure to warn the plainiif? of the 
approevh of the cer. Both counts allege due care ond caution on 
the part of the plaintiff. twe adcitional counts were thereafter 
filed. fhe first slieges that the defendant wontenly and wilfully 
ran its ¢lecixrle car inte the aultomoviie of the plaintifie The 
_ geeond alleges that the defendsnt wantonly and wiliuliy ran ite 
@lectric ¢ar ai a high anc dangerous rate of speed and without civing 
werning of its approach to the creseings and in a mamer dangerous 
te lige and linb wantonly and wiifully rem ite car upon and against 
_ the automobile im which the plaintiff was ridings to all of the 
@ounte the dvferdant pieaded the general issue. it also filed a 
‘Special plea, which, it concedes in its briel, was abandoned. The 
 @nse went to the jury upon all of the counts. 
It 46 tomceded that the plaintiff was seriously -njured 
the aseidant, if 1 eouurred en the afteumows of Atiguaet Zl, 192665 
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The day was bright and clear. The plaintiff was about forty years 
of age amd resided at Lasalle, -llinois, where he wan employed os a 
roofer vy the J. Becker Asphaltum Soofing Company. On the day in 
Question he was on his way to attend a picnics, given by the Tuefing 
Company for ibe employees ard agents, oi a farm or pionic grounde 
Jocated near the village of Lalzell, Between Peru and oprimg Valley, 
running in an ¢asterly and westerly direction is « aingle track over 
whiea the defendant operated suburban eleciviec cares “hete houte 
Noe 7%, “a hard road,” is seven fee} south of the south rail of the 
track and parallels the wack, One end s half miles weet ef Peru 
and three and one-half miles exet of “pring Valley in "Ceunty Line 
Toad," a graveled roed, which cormeneer at State Voute Ba. 7 and 
extends northward to Delsell, situated sbeut a mile ond m hal? to the 
Merth. County Line reac dees mot extend te the south of State 
Route Fo. 7 Yrom Peru te the County Idne road there sre no 
Builéings or obstructions between State Route Mo. 7 and the railroad 
‘track and “there was no ahrulberyor enything thet constituted an 
(“Obstruction te the view onywhere there. The south rail of the inter- 
urban and the pavement are on a level. There are poles on the north 
aide of the right of way holding the trolley, the reed being operated 
7 electricity. * * * Leoking enst from county line crossing an 
“interurban oan be seen without any trouble for . mile, on a clear 
. a distanee of a mile." From Peru westward there is “a straight 
fer about two miles and “a perfectly level roadway.” At County 
rend there was no settlement and it was « flag stop «tation. 
train in question, knewn as the Clock Yorks ‘Special, ran between 
Peru and Spring Valley and wae proceeding in a westerly direction 
the time of the accident. The picnie began in the morning. The 
1 iff and a companion, Sarl Cannon, started for the pienic grounds 
21240 ac me = The plaintiff was drivimg a Tord touring car, 















pteoy Elxet aveds sew TMiniaig hi «tasks Saw isgité saw web oat 
ace segolqun aay od suas ,aberdil’ »eliateal ga uobieet bm oe 
at xed vid 20 Yaga guileot mdfetge: ceunet «add ed tekees 
extteot- oie yt savig qolpolg « Semetes of Yor nid nb usw ef not teas; 
eieurory otgetg to ee. 8S in ,@eacye Sas eooyedggae «df “alt squnquie’ 
wits’ malig) tas wret meee »iioudas Te omekh ty aes teen vsdaae, 
wove destd oigtin « at moiteesid YLisdeow Sea yhaoteee me at gatansr 
otunl etad? .etes aitioale andeudied setanege stedee ted ode bls 
om? to fiat dings of? te iden fue% coven af *, bee taal v 
evst ke feswaotha tist «fom oD 86 Agaw cate sietiesog, hms woe ae 
omkL ysomno” ai golts’ peck ag te Fane neki *iaiian, ma 90 a, 
Ane sol, wtsron state ae. consumes stale caer soLovang ae | 
odd of Bhat « bar afin » septa dedawiia silonte® of. moron 0 
ond to dion oft of hesdxe toa one's boos waht eeweD 









ay er 
“asa 










seat» oh ra. Shas Addo out sa xents aepesteryers ail td ) - a’ 
disom 69 m veleg sin oxett tevel om exe ¢ bp 
me ns mv a th 
PM > ARS RET 2, Lavosd yaa swerlte neve of nino toad 
titania o” gk oxeld fprewtacy wrt surct ‘seftm 6 a ; 
wane "yori Ar onc a 
i nn a 


i, ie wah eee ae 





o3e 


which had no curtains, and beside him on the front seat waa his 
housekeeper, Mary Dysert. Standing in the rear of the enr and 
hanging over the front seat was the plaintiff's son, then a boy 
thirteen years of age» Gannon was driving a one-seated ord coupe, 
and seated next to him on his right was the plaintiff's daughter, 

and on her right another son of the pleintiff was seated, Both 
automobiles proceeded westward from Peru on “¢«te Route No» 7) Cannon 
taking the lead. The latter wos the main witness for the plain- 
tiff. To quote from his testimony: "When we got to the city limits 
there Was snother ear coming from fourth street ond it got between 
use i then continued on down on State Reute No» 7 chout a mile and 
a half or two miles to what is know as the eowity line read. There 
wae just a machine between us, he (plaintiff) was probably 25 maybe 
30 feet behind me. The county lime rend from tho herd rosd is a 
gravel read on acrose the tracks; across the tracks there is a little 
Slope from the track down. The county line read is 50 te 60 feet 
wide and runs up north past Dalzell, which is a mile or a mile and 

& helf from State Route Noe 7. In the county line road near the 
Tailroed was a amall weiting etation om the west side of the county 
line rood and 8 to 10 fect from the north rail of the interurban 
tracks, I did not make amy measurements of that. ‘There was no other 
etructures of any kind on the county line road ot that particular 
point. There was no bell, wigewag, mechanical signaling devices 
gates or flagman at that point. As I came weet on Stute Koute Hoe 7 
and approached the county lime read I alowed up +o swke my turng then 
I pulled on off, just kind of ongled off, hac wy front wheels 
practiesLly on to the rail ané looked back at the track. 4s I looked 
up the track I seen an interurban. I should judge it was between 400 
and 900 fect aways I moved om across, and I was moving around five to 
six wiles en hour. As I crossed the tracks i Looked back threugh 
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my back windew to see if re Painter wae comings I saw his ear just 
starting to make the turn. The interurban ear at thot time wea some< 
where in the neichborheod of 400 feet up the track. Richt after that 
the interurban hit him in the richt hind wheel, turned ite ead and 
threw it over probably 20, 25, 306 feet - | wouldn't ony just exactly e 
ageinet thie buildin; ond Imeecked the cast aide and the south ands owt 
of this building. * * * From the time I firet observed the Interurban 
cer when it wee approximately 9°O feet away no whistle was Slewn or 
belli sounded prier te the sevcicent. * * * In my opinion Mr, Painter's 
Gar wae moving five or six miles an hour as it wae ereasing the t ragke 
*#* * The ear or train -hich «truek Bre “ainter’s ger wor kro as 
the Cleck Yorks “peciel. There were o large sumber of passengers on 
the enr from “pring Valley and these euburban tema «romy’ there. * * * 
The comty line reed was nat a stop for the Tleck Yerke joecin] care 
?rier to the time af the accident the interurban wis coing pretty facte 
After the accident it stopped between 200 and 260 feet weet of the 
ereseing. * * * ‘when I came down thet hord road before 1 got the 
@owity line ercaving I vas going between 20 and 23 miles an hour. 
Before I erocsed I looked back and saw the interurban. I had my car 
Wider control. I could see the interurban. [ was 25 or 36 feet ahead 
of Mr. Painter's car and there was «2 ear between me ond Painter's car 
at thet pointe i then proceeded across the track. I Rnadm'’t stopped 
my car before he was atruck, After he was otruck I dide ‘Kter 1 
erossed the railroad treck Ivos just barely moving slong. I hed gone 
about thirty feet north from the railroad track at the time the 
Collision occurred. I know the stop cigm on the north side of the 
Pailrosd tracks and the hard road. I don't believe there was n stop 
sign there at thet time, but from the north rail of the railroad when 
the impact hit, { was about thirty feet north of the morth raile 1 
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had been moving all the time driving the care I was only interested 
in seeing that Painter turned off om that roads I was not paying any 
particular attention to anything but that Painter would turn off on 
that road. I alse was watching the interurbang I wanted to see, 
naturally; the man would look before he pulled onto a railroad track. 
** * After I crossed the railroad track and looked back in the 
direction of Mr. Painter*s car, I observed that he turned his head 
and looked up the track. There was not anything to prevent him seeing 
anything when he looked up the track." The plaintiff tectified that 
as they were going westward on State Route Noe 7 they atopped at a 
filling station, where he put water in hia radiator, and that the 
last thing thet he could remember wee getting im the ear and starting 
on his way againg thet he remembered nothing after that until he found 
himself in the hospital at Spring Valiey. Im his brief he states 
that "the effects of the injuries plaintiff sustained were such ae to 
wipe out from his memory everything that happened at the time of the 
aceident.” Mary Dysert tentified that az Cannon's car came to the 
County Line road he slowed down and crossed the trackss that a car 
that was between Cannon's and plaintiff's “swayed out" and went ahead 
ef Cannon's, “that ic straight aheadg” that the plaintiff slowed down 
and held out his hand to warn the person behind that he was going to 
make o turng that he made the turn and looked in front of her “to 
see if the vision was clesr, and then he proceeded on across the 
track, or started to cross the track but the interurban was no close 
and hit usg" that the hind wheel of the automobile was svresty/ the 
Carg thet she did not hear any siren or whistle from the interurban 
ear and that at that time there was no bell, wigewag or other 
mechanical device maintained at the crossing to warn of the approach 
of cars; thot when the plaintiff was almost across the t rack he 
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leoked again end sew the oar and put hie foot on the accelerators 
that before the plaintiff made the turn he slowed down to a speed 
of five or six miles an hour. Upon crosseexamination this witness 
admitted that in a proceeding brought by the plaintiff ageinst 
the Roofing Company she testified that as the plaintiff atarted te 
make the turn he saw the electric ear and put his foot on the 
accelerstors Betty Miller, a dauchter of the plaintiff, testifiea 
that she was seated in the autemobile of Cannon and that after Cannon 
turmed off State Poute Noe 7 onto the County Lime road she looked out 
of the window to see if her father was following, and she saw her 
father's ear trying to make the turny that his michine slowed down 
and she asw him look down the track and start screse, and that the 
train at thet time wos half a blockawayg thet she dic not hear any 
bell at the crossing or any wigewag or mechanical warning te give 
warning of the approach of cara, nor did she hear any whistle blown 
or siren soundeds thet when she wis crowsing the t rack she glaneed 
down the trock ac far ma she coule see but there was no ear in sight; 
that the track was atraight along there and it was a bright, clear days 
thet she first eaw the ear after Cannon's automobile got across the 
tracks that when Cannon's car had gone 25 or % feet beyomd the track 
the erash comes 

The defendant introduced evidence to the effect that the 
@lectric car was equipped with a whistle or siren operated with 
Compressed air, which can be heard by a person with good hearing for 
& distance of four or five miles, and that when the car reached the 
whistling board, 300 feet east of the County Line road, the siren was 
sounded and the speed of the car was then reducec from 35 miles to 
between 20 and 25 miles an hour, ond that the plaintiff's car, which 
had been traveling along side of the electric ear, pullec slightly 
ahead of it and suddenly turned north on the tracks at the Vounty Line 
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road. But in the view that we have taken of this appeal it is 
necessary for us te consider only the evidenee for the plaintiff 
and certain undisputed facts in the esse. 

The defendant has assigned and argued « number of alleged 
errore, but we deem it necessary to netice only one. it etrenvously 
contends that “the evidence failed to prove due eare on the part of 
Plaintiff? and, om the contrary, established that he was guilty of 
gross negligenceg” that the evidenee for the plaintirf “affirmatively 
prevee that the plaintiff was guilty of exeeedingly gross negligence. * 
In Greenwald ve Be 352 Tile G27, 631-3, the court seids 
“The rule hae long been settled in this State that it is the duty 





of persons about to cress a railread track to look about them and 

see if there is danger, and not te ge recklessly upon the track but 
to take proper precaution te avoid @cident. It is generally reecog- 
Miged that railroad erowsings are dangerous places, and one crossing 
the seme must approach the t rack with the amount of care commensurate 
with the known danger, and when a truveler on a public highway fails 
to use ordinary preesution while driving over a railreac cpossing, 
the general knowledge and experience of mankind condemns cuch conduct 


es negligence. (Graham ve Hagman, 270 Ille 252; Inke Shore and 

ick Southern Railrosé loxte 87 ide 5293 Chicago, Burlington 
and Suiney Railroad Cos ve Dumerell,s Sl ide 4505 Toledo, Vebagh and 
Veotern Railway Cos ve Joneus 76 id» Sll+) Ome who has an wiobstructed 
View of an sprrosching train is not justified in elosing his eyes or 
failing to look, or in crossing = railroad track in reliance upon the 





Sseumption that a bell will be rung or « whistle sounded. Wo one can 
“assume thet there will not be ao violation of the law or negligence 

of others ané then offer such assumption os an excuse for failure 
‘toexercise care. The law will not tolerate the sbaurdity of sliowing 
|S person to testify that he Looked but dié not eee the train when the 
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view was not cbatructed, and where, if he had properly exercised 

his sight, he must have seen it. (Sehlauder v. Chiceco omd Southern | 
Traction Cos, 253 Ill. 154.) The queetion of due eare on the part 
of a plaintiff is «2 question fer the jury when there is smy evicenee 
given on the trial which, with any legitimate inferenee that may be 
legally and justifinbly érawn therefrom, tends te show the use of due 
care, but where the evidence, with all legitimate inferences that 
may be lecally and justifiably draw therefrom, dece not tend te show 
due care on the pext of plaintif’ the trial eowrt in justified in 
instructing the jury to return a verdiet for defendant. * * # The 
éuty resting upon ome who crosses a reilresd track is mot only te 
listen but to look, and the fact thet ne bell was runic or whistle 
blown, if such was the fact, would not exeuse him from using due eare 
te look in the direction from which a train might be coming, and in 
this esse hed appeliant's servants done so it seems clear that the 
eollision would have been aveided.* The plaintiff, in answer to the 


d gage and makes wo reference 





instant contention, ignores the Greenval 
te his evidenee that bears upon the vital question of contrivutery 
negligence. The sole onswer ‘made Piinzis ee cats question of 
contributory negligence, it is only necessary fer ue to way that the 
testimony wee conflicting, so that the trial Court very properly sub- 
mitted it to the jury." Following thie statement the plaintiff 

Cites these ensent Vail ve Grahame 259 lle Appe 1723 frovensano ve 
Tle Conte Be Case 265 Ills Appe 5303 Gibbs we Neo Yo Go & be Le He js 
Seeo 342 Tlle 465, and Chicago & Jolict Rye Coe yo Wamdgy, 250 lie 5500 
“Yoil yo Graben merely states the well settled rule of law in this state 
that if there is any evidence in the record from which, if it stands 
lone, the jury could, without octing unreasonably in the eye of the 

» find that all of the material avorments of the eclaration hava 


proved, then the cause should be submitted to a jury. lm 
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Provenzano ve Tlls Gente Re Cos, decided by this division of the 
court, the trial court directed a verdict for the defendont at 

the conclusion of the plaintiff's evidence upon the theory that 

the evicenee showed that the plaintiff was guilty of contributory 
négligence. Ve held that the Greenwald oage, did not apply te 
the fects of that casey for the reason that it there appeared that 
a train, admitted by the defendant te have been going fifty miles 
an hour, csme out of « cut and screse Narrison street in the villege 
of Hillsice, «t a sherp angley thet the crossing was at the tep of 
& hill in the village; that the train was approaching on = track 
that ren in almost the same direction a= that in which plaintiff 
was going and that some distange from the creasing the train passed 
through a cut or defile and the view where it emerced from the defile 
Was obstructed by a greenhouse and treesj that in slowly ascending 
the hill plaintiff looked several times down the trock and kept on 
the lookout as much as he could and becouse of the narrowness of the 
etreet end vn truck aperensictne from the opposite direction he was 
alee obliged to watch the road, and we held that under such a atate 
of fects the trinl court was net warranted in directing a verdict 
for the defendant upon the theory that the evidenee fer the plaintiff 
showed contributory negligence. The essential <ifference between 
that case and the instant one is that in the former the view of the 
Plaintiff was obatructed, while in the instant one the plaintiff had 
an wiobstructed view of the approaching traine In the G4225 case 
the court cite with approval the Greenveld cases but holds that it 
41d not apply, for the reason that there was evidenee that an the 
Plaintiff approachee the railroad crossing he dic not see nor hear 
an approaching train because a long freight train was procesding 
aleng one of the two railroad tracks at the place in question and 
the engine of that train was emitting emoke and the train was making 


‘& noise, In the Wanie case, decided before the Greenwald case, 
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the court, in passing upon the question as to whether the plaintiff 
was guilty of contributory negligenee, emphasizes the evidence bearing 
upon alleged obstructions to view, The supreme court has not changed 
or modified the ruling it made in the Greenwald cases In fact, im 
dater case, Dee y. City of Peru, 345 Tlie 36, 4]e3, that ruling is 
fellowede 

The crossing in the instant case involved only one tracks 
fhe distance between the rails was feur feet nime inches, and from 
the south end of » tie to the north end, less than eight feet. The 
pleintiif’, as he reached the crossing, in fact, before he reached it, 
head an unobstrueteé view down the track te the eastward for a distance 
of a mile at least. His eyesight and hearing were good at the time 
of the accident end he was accustomed to handling oan automobile. The 
testimony for the plaintiff is that he leoked to the east before he 
started to cross the track, and therefore he must have Seen the 
approaching train, and in ample time to have avoided the danger. 
Cannon testified thet as he crossed the tracks he saw the electric 
car between 800 and 900 feet away and thet as the plaintiff’ storted 
to make Ris turn the electric car wag “somewhere in the neighborhood 
of 400 feet up the trecke" The undisputed evidence is that “looking 
east from county Line crossing an interurban can be seen without any 
trouble for a mile, on & eclesr day.” It is diffiewlt to imagine a 
more wiobetructed view at a railroad crossing. We are satisfied that 
w@ must hold that the plaintiff, mder the ruling in the Greenwald 
Seae, was guilty of coutributory wegligenee as a matter of lawe 

While the trial court allowed, over the objection of the 
defendant, the two counts charging wilful and wanton conduct to 
Yemain in the case, nevertheless, it is apparent that the charges 
contained in these counts played no part in the determination of 
the case by the jury. The plaintiff offered me instruction which 
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defined wilful and wanton conduet or that explained to the jury the 
fundamental differenees, from the viewpoint of the lew, of a case 
dDased upon a count which charged wilfulmess anc wentornness and one 
based upon mere negligence. The defendant offered one instruction 
upon this subject but the court refused to give it. Neither the plaine 
tiff nor the defendant asked the court te submit te the jury a special 
interrogatory ag to the charger made in the wilful and wanten countse 
The instruetions for the plaintiff proceed upon the theory thet he 
was obliged to use ordinery care for his own safety at the time of 
the accident and that to recover he must preve that the defendent wag 
guilty of negligence, ae alleged in the declaration, “and that before 
and at the time of the accident in question the slaintiff wae in the 
exercise of ordinary care for his own sefety." The plaintiff, in this 
court, has not contended, in his bricf, that the verdict could be 
sustained upon the theory of wilful and wanten negligenee. Im fact, 
in answer to the contention of the defendant that the trial court 
committed reversible error in refusing te direct a verdict in favor of 
the defendant under the two wilful and wanton counts, the plaintiff 
states: "No reversible error was committed by the Court im refusing 
to dircet a verdict in faver of the defendant under the two wilful 
coumts. A plaintiff may recever under a de¢Glaration charging »luple 
negligence and wanton and wilful negligence even though there is no 
evidence to support the wanton and wilful counts." ‘ve are justified 
in assuming from the widenee in the cane and from the attitude of the 
Plaintiff in the trial court, and here, thet the counts cherging wilful 
ané wenton negligence played no pert in the determinction ef the ¢o8@e 
Holding, ae we do, that under the plaintiff's evidence he 
Was guilty of contributory negligence as 2 matior ef law, the judgment 
ef the Superior court of Cook county muct be reversed and it is so 
) ordered. REVERSE be 
Kemer, Pe Joy and Gridley, Jo, concurs 
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JACK MILES COMPANY, a Corporation, ) f 
Appellee, é 
APPKAL FROM MUNICIPAL ( 

v3. ae 





a 
OF GHY Gage. VY 
HUGO MEYER, i 
Appellant. } 


2671.4. 613 
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RR, JUSTICE SCAKLAN DELIVERED THK OPINION GF THE COUAT, 


The plaintiff sued tne defendant in the iunicipal court 
of Chicage in an action of the first class. the cause wae sub- 
mitted te the court, the isaues were found agsinet the defendant, 
and the plaintiff's dasages were assessed at the sum of $1,315.90. 
Judgment was entered upon the finding and the defendant has appedled, 

That the plaintiff delivered the furniture in question to 
one J, Newton is net dieputed, and its claim against the defendmt 
is based upon the theory that "the defendant, beth before and after 
the delivery of the furniture, directly prowised to pay for the 
same but failed to do eo," and “that J, Wewton wae the agent of 
the defendant for the purpose of reeeiving the merchandise.” ‘The 
defendant's amended affidavit of merite averred: (1) That the 
defendant did not purchase the goods, ete.; (2) that the defendant 
aid not receive the goods, ete.; (3) that the goods, ete., were not 
sold or delivered to the defendant at his special inetance and 
request; (4) that the goods, etc., were of a value exceeding 
$500 and that no part of them were delivered to or accepted by 
the defendant, that there was not any mémorandum or nete in 
writing signed by the defendant or by any person authorized by 
him, and that the defendant or any person authorized by him 
aid not give anything in earnest to bind the contract, etc.; and 
(5) that the defendant was not indebted to the plaintiff in any 
sum," 


The evidence shows that on Mareh 12, 1941, the defendant's 
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wife went to the store of the plaintiff and selected the furniture 
in question and ordered it delivered to J. Kewton, 360 Onkwood 
Boulevard. ewton was the former husband of the defendant's wife, 
and the undisputed evidence shows that she had purpesely absented 
herself from the home of the defendant from January 5, 1931, until 
Maren 17, 1931. The plaintiff introduced evidence tending te shew 
that the defendant, in a telephone conversation with one of plain- 
tiff’s employecs, authorized and directed the plaintiff to sell the 
furniture to hie wife and also authorized the delivery of the 
furniture to the Newton residenes, and that after the purchase the 
defendant promised the plaintiff that he would pay for the goods. 
The defendant's teetizeny tended to prove that he did net, by 
telephone or otherwise, authorize the plaintiff to se]. the furni- 
ture to his wife and that he 4id not direst the delivery of the 
furniture to Hewton; that he 4id not at any time promise to pay 
fer the furniture, and that the first time he heard of the alleged 
gale was on April 6 or 7 and that upon learning of the sale he 
immediately protested that the same was made without hie autherity 
er consent. The case of the plaintiff depends largely upon alleged 
telephone conversations with the defendant, all of which were de- 
nied by the latter. 

In the pian on Mars taken of this appeal it is necessary 
te determine only one of the assignments of error urged by the de- 
fendant. The defendant strenuously contends that the trial judge, 
under the evidence, should have found for the defendant. After a 
very careful consideration of the evidence, including certain im- 
portant exhibits, we have reached the conclusion that this conten- 
tion is a meritorious one. In our opinion there are several un- 
disputed circumstances in this case that are very difficult te 
Peconcile with the claim of plaintisr, 
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Sach party to this cause has devoted a considerable part of 
his brief to the question ae to whether the trial court erred in 
the adweisesion of certain alleged telephone conversations with the 
defendant, and for the guidance of the trial court in any future 
trial of this cause we may say that the law of this state on the 
subject of telephone conversations is very clear. (See Goedair y, 
Ham Nat'l Bamk, 225 111. 572; The People v. Powloski, S11 Ili. 
264, 287; in re st. of Wood vy. Tyler, 256 Ill. App. 401, 412; 

Hi, 246 111. App. 538, 





the judgment of the Municipai ecurt of Chicago is reversed 
and the cauee is remanded. 


REVERSED AKD REMANDED, 


Kerner, (Peds, and Gridley, J., eomeur. 
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GENERAL ACCEPTANCE COMPANY, 
a corporetion, 





Appellant,» APPEAL FROM MUNICIPAL 
Ve COUNT OF CHICAGO, 
MELISSA MeHWALLY, V2 rr Le eas 
Appellees @wzwoéiA OLS 


MR. JUSTICE SCABLAN DELIVanih THR OPINION OF THE COURT. 


From a judgment entered in favor of the defendant, 
Melissa MeMally, and against the piaintiff, for costs, the 
Plaintiff has appealed. 

The plaintiff's verified statement of claim alleges 
"that the defendent is indebted to it in the own of $719.80 
upon one certain principal promiasory note dated Jamuary 19th, 
1929, payable to the order of Ashland Lumber Company, and by it 
endorsed to this plaintiff for a good and valuable consideration 
and before maturity; * * * that anid note wae atgned by the 
defendant as ‘Jo Ce Melially,' but that the true and correct name 
of the said defendant is Melissa McNally; * * * that although 
it hes often demanded payment of said omount from the defendant, 
she has failed and refused so to do, * * * and therefore prays 
that judgment be entered for * * * $824.20," ete. The defendant's 
affidavit of merits states that "the defense of the defendant to 
said suit is as follows: That said defendant is mot indebted 
to the plaintiff herein in the sum of $719.80 on account of 
promissory note; * * * denies thet she signed said note as 
Je Ge MeNally and alleges thet her true and correct marriage name 
ig Mree J. Cs MeNallys * * * hat said note does not bear her 
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signature; * * * that said note has been materially changed and 
altered by additional name of Mro.e J» Gs McNally, which is not hor 
signature and which was placed there without her knowledge and 
consent, and in a forgery; that Je Co KeNally never authorized, 
directed or ratified thet his name be signed to said note and that 
said note doez mot bear his signature; that the mame 'J. Ce Mevally’ 
waa written on seid note by this defendant, at the request, direction 
and demand of the sulesman of the Ashland Lumber Company, but not aa 
her signatures * * * denies that she is indebted to plaintiff herein 
om alleged promissory note or on account of attorney*s fees claimed.” 
A jury was waived and the cause won submitted to the court. The note 
sued upon reads as fellewst 
"719280 Chieago, Illinois, January 19, 1929 

Yor Value Reecived, I we promise to pay te the order of Ashind 


Lumber Company Seven Hundred Nineteen and 80/100 Dollars, in installe 
mente wc follows: 


One moe after date 630.03 Wine moe after date $29.99 
Two mo. after date 29-99 Ten soe after date 29699 
Three moe after date 29¢99 Eleven moe after date 20499 
Pour moe aftcx date 29-99 Twelve moe after date 2Ve 99 


Five moe after date 25.99 Thirteen moe after date 29099 
Six moe after date 29699 VFourteen moe after date 29699 


Seven moe after date 29699 Fifteen moe after date 2999 
Seventeen moe after date $29.99 
Sighteen moe after date 29 0 99 
Nineteen moe after date 29 099 
Twenty mo. after date 29299 
Twenty-one mos after date 29499 
Twenty-three moe after date 29499 
Twenty-four moe after date 2999 


at the office of General Acceptance Company, 139 North Clark Street, 
Chicago, Tile, with interest after maturity by lapse of time or 
otherwise on the amount of the principal hereof at the highest rate 
now provided by law. 


In the event that there shall be a default in the payment of any 
installment of principal, the entire amount of principal shall at the 
Option of the holder hereof, imnediately, without notice, become due 


and payable. 
(Here follows « cognovit in the usual forme) 


Adéress 5271 Northwest Highway (Sign here) Js Ce MeNally 
City Ohiengo, Illinois (Sign here) Mrse J» MeNelly* 
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Om the back of the note appears the followings 
"Without Recourse, Pay to the Order of General Agsceptanece 
Company 
‘@hland Lumber Company 
By uidney C. Masser 
Pres." 

The defendant, called as a witnese by the plaintiff’ under 
section 33 of the Municipal Court Act, testified, in mibstence, 
that her name was Meliena MeNallys thet she wes the wife of Jance 
Ge MeVally and resided at 5271 Northvest Highway, Chicago; that she 
signed the name J» Ce MeWally on the note in question, and that she 
signec the name Je “se MoMelly to a etatement of completion and 
acknowledgment, dated January 19, 1929, and addressed to the plain- 
tiff. This statement, which wos received in evidence, notified 
the plaintiff 

“* * * That the improvement to real estate known as 
5271 Northwest Highwey, Chicago, Tllineis, wae satisfactorily 
completed on January 19th, 1929, by Ashland lamber Company, in 
accordance with the contract between us dated January Sth, 1929. 


Thie statement is made to induce you to pay to the con- 
tractor the purchase price for my our note and contract. 


i we have paid contractor the first iuctallment ef $190.00 
and having received netice of the assignment of contract te you, and 
the negotiation of my our note te you, hereby agree to pay the balance 
of $719+80 due on note, direct to you at your office, in installments 
of $29.99 on the 19th day of each month commencing February 19th, 
1929, until the full amount has been paid. 

i we hereby authorize you to act as my our agent in my our 
behalf in securing contractor's statement under mechanic's lien acte 
Yours tr r 

(sign here) Je Ce Melnlily 
Owner) 

(Sign here) Wro. J+ Melaliy” 
(Owner) 


Harold Stern testified that the plaintiff's business was the buying 
of commercial papers that it purchased the note in question from the 
Ashland Lumber Company on January 20, 1929, that it was received on 
that date by the witness, who was in charge of plaintiff's office, 
and that the note, when he received it, bore the signatures "Je Co 
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MoNally" and “Mrse J. MeNally;" that on the same date the witness. 
also received the aforesaid statement of completion and acknevledg- 
ment; that after the purchase of the note the witness discover ed 
that the defendant did not sign the name Mese J, Moally on the 
notes thet no payments on account of the note were made dnd that he 
personally notified Js Ce MeNaliy and Mra. J. MeHally that vlaintire 
had purchased the note and requested that payments on account of the 
some be made at plaintiff's office, The defendant testified in her 
own behalf as follows: That she made a contract with the Ashland 
iumber Compamy to erect a porch on her residence, which belonged to 
her and her husbandy thet He MN. otrand, an agent of Ashland Lumber 
Company in charge ef the work, coms to her residenee on Jenuary 19, 
1929, and sutmitted to her the note in question and aleo the aforee 
seid statement of completion and acknowledement, and esked her to 
sign her husbend's name to these papers; that ashe signed the name 
Je Co MeNally on both papers at the reeuect of Stremd and im his 
presenceg that she dic not sign the name Mre. J. MeYolly on the 
note; that the signature Mr. 3. WoVally did mat appear om cither 
of the papers when she delivered them to Mr. Strand, and thet che 
signed the name J. Ce Mellally om the original contract made with 
Ashland Iamber Company» ‘trand, enlied in rebuttal by the plain- 
tiff, testificd thet he wae employed by the lumber Company during 
January, 1929; that on the 19th dey of that month he called at the 
defendant's reuidence, 5271 Northwest Highway, Chicago, to receive 
the note and statement of completion and acknowledgment, which 
instruments had been previously delivered to the defendant by the 
man in charge of the construction work, and to collect the $100 
first payment duo when the job was completeds that he exemine’ the 
premises and found thot the job had been completeds that the 





agentiv eft ofab oman seta mo Cant? “qyifelod +l .etk” ome “hifelied — 
-pbofvomion ns aukioiquos te dmomeiings Sigsstote cmt aswieoet oaks” 

he vevecetS anacmtiw sid ofan add %e seato tg eit teste tatd ¢ieem: } 
elt no (Lieto «b sewl omen ots api dom 2h gasbnete> od? dada 

ed tat hub ebaw oxew 990m ods Yo duunos ne atnomeng on taMd qefor 


Whisnteke sods \LleWoM ob sett ome eListlell 60 «% peitivom Ulssori0q 


odd Yo snmovce me einsmyg Sods besseupet dae vdon ose oonado tg Sent 
cost mt boithvas? snebasted af? .opktio ef Ytivdialg 4« eben ee omee 
bupides of? adtw donutnen « cham ete SatT tewoliot om Madedmre 
0% oegneted sintdw gsemubieet «or mo dotog 6 dours of yaoqueD modal 
wedued bocise’ to tmeye mh pbmerté 4 oH dadd ponadend vor hae toet 
CL Ute’ me Comwbiast toil OF amso yltor ed? te speedo at yoageD: 
«stele eft oul bun apticess ai atom add tes of bedtime bme QeGeh 
OF Tost delve bas ytnempbeiwemtos bao metisiqas To tuemeteda diag 
emo elt Hengbe ofe JoHs yeteqeg ceeds os oman x? bantam 






RY tom Abad 


ahd.mh han imate Yo. tespens od’ 40. oneuny Ated se Geena 
a6? mo YLLotee 1h seed omer sue apie tom Gib one tede  geemeetig: 
wedélo wo tesqqe sen bid vitatod +l eee grut ee ke Bre ot: ver 
aie todd teas beat x oF emits SonOyE teh oxi sit eng 1 
Atke eoam Somubeen Laatsise its 0 (ClatoK «> 51 tad deg 
nhely ot YC Leiguder et boifer ybmexte cece) todmal bewkdas 
Mules yangmed codmul eis ys ooKotgm wow of Jout Dok TAEOd gIRhe 
edt $a belles ed Adon Pacts Yo Yah MABE oft mo tai? VOGUE «yRammal! 
orivoes OF sogentdl yyowelE Suomeso% LYRC ganstabinws a saadusted 
Aoiede ,tromyrolvomlos hue moktelquos to itonetada han eten 










Gd S tantas%sd ocd oF doxevidoh Yabeivera weed best wémemne 

COLE OMe teeLlbo of ptix vito aokdoirctanes od Yo epante ak 

ext bute on tut? gdodotgnoe saw dot odd moriw nash dnoeveg oe waa 
mth Sad § Soteanon mood att dot oi? toasts cower bas o8e ts 


o5e 


éefendant then complained of the electriesl work and he allowed 
a eredit of $40 om account of that work and for thet reason he 
accepted $60 instead of $100 as the first payment; that the 
defendant then delivered to him the note and statement of completion 
and acknowledgment and he then delivered the same te Ashland Lumber 
Company; that the note and statement of completion and acknowledgment 
were in the same condition os they were at the time he received them, 
with the exception of the indorsement on the back of the note; that 
he did mot request the defendant to sign the papors "J. Cs MoNally." 
The witness further stated that he was no longer connected with the 
Plaintiff company and thet he wae engaged in the general contracting 
business for himself. Mo further testimony was offered by either 
sidee 

The plaintiff contends that the finding and judgment of 
the court are contrary to the evidence and the law. We are sntige 
fied that this contention is = meritorious one end we are unable to 
understand upon what theory the trial court predicated his finding. 
Neither in the defendant's plesding nor in her evidence is there 
any denial that the plaintiff was the holder of the note in question 
in due course. There are no facts or circumstances in the case 
from which a fair and reasonable inferenee might be reosonably drawn 
that the plaintiff is not a holder in due course. The Negotiable 
Instruments act defines a holder in due course ac one who takes the 
inetrument under the following conditions: “1. That the instrument 
is complete and regular upon its face. 2. That he became the 
holder of it before it was overdue, and without notice that it has 
been previously dishonored, if such was the fact. 3+ What he 
took it in good faith and for value. 4+ That at the time it was 
negotiated to him he had mo notice of ony infirmity in the inctrument 
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or defect im the title of the person negotiating it.” The note 

in question is an ordinary promissery note in the usual form. 

There is nothing on the face of the instrument to arouse suspicion 
or to raise a question in the mind of the taker of any defect in 

the title of the Ashland Lumber Company or of ito right to negotiate 
ite “"Omly bad faith will defeat the title of the endorsce of 
comuercinl paper taken before maturity, for value and without 
knowledge of amy defense thereto. Mere suspicion, the kmovledge 

ef circumstances calculated to excite quapicion, or even grous nege 
ligenee of the endorsce in acquiring the paper, will not defeat 

his title." (Kavanagh v+ Bank of /mericn, 239 Ills 404, 408-) 

The defendant not only atmite that she signed the name Je Ce MeBally 
to the note, but she «dmits thet she signed the same name to the 
contract for the erection of the porch, for whieh the note was given, 
and slse to the sctetement of completion of the contract. “he makes 
no claim that she did net understand the nature and contents of the 
mote and the statement of completions The contention of the 
defendant that J. Ge Metnlly is not her correct name, and that her 
husband, J. C+ MeNally, never authorized, directed or ratified that 
his name be signed to the note and that therefore the name J» Ue 
McNally cannot be considered as her signature te the note, is without 
the slightest merit and is a flimey pretext to escape legal 
responsibility. She admits that she owned, with her husband, the 
premises in question, and that she signed the eontract for the 
erection of the porch and also the statement of the completion of the 
contract, addressed to the plaintiff, as “Je Ce MeNally." Section 
18, pare 36, of the Negotiable instruments act provides that where 


one signs an acsoumed name he will be liable to the same extent as if 


he had signed his own mame. If it were necessary many cases might 


be cited that have followed this well known principle of law. The 
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defendant's argument that the note was materially changed and 
altered by the addition of the name Mroe J+ Melaily, whieh Was 
pleeed there without her knowledge and consent and is a forgery, 
and that therefore the note is wholly ineperative, is also without 
the slightest merit. If we disregard entirely the testimony of 
Harold Stern thet this meme was upon the note when he received it 
from the defendant, still there ig not the slightest evidence in 
the case to indicate that the plaintiff plae bn the note the mame 
lirse Je NeNally, or that it had any knowledge, priser to the time 
that it purchased the note, that if wee placed there without the 
consent oz knowledge of the defendant. Section 123, pars 145, of 
the Negotiable Instruments act provides: “But when an instrument 
hae been materially altereé and is in the hands of a holder in due 
course, not & party to the alteretion, he my enforce payment 
thereof according to its original tenor.* 

Under the plesdinge, the undieputec evicence and the law, 
the trial court should heave mace 2 finding for the plaintiff for the 
amount due under the terms of the mote. As the case was tried 
by the court, without « jury, we will not remand the cause but will 
enter judgment here. Accordingly, the judgment of the Municipal 
court of Chicage is reversed and judgment will be entered here, with 
findings of fact, against the defendant, Melina McHally, for §719+30, 
tegether with seven per cent interest thereon from February 19, 


1929, which amount of interest the clerk will compute. 


REVERSED WITH FINDDWIGS OF PACT AND JUDGMENT HERE 
AGAINGT THE DEFGNDANT POR $719280, TOGETHER WITH 
SEVEN PLR CUNT INTAREST PROM PEBRUARY 19, 1929. 


Kerner, Pe Jey and Gridley, Je» conoure 


(over) 
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PIEDINGS OF PACT. 


We find as ultimate facts in this case that the 
defendant Melissa MeNally, under the mame of J. ©» Melially, for 
@ Voluable consideration as her own undertaking, signed and 
executed the uote aued upon and delivered the eome to Ashland 
Lumber Company}; that the ssid Company, for a valuable congideration 
and before maturity, indorsed and delivered said note to the plain- 
tiffs that the latter ie a bolder in due course of the note; that 
the plaintiff has often demanded payment of the note from the 
defendant, but the latter has failed and refused to pay the note 
or any pert thereof, and thet defendent is justly indebted to the 
Plaintiff in the sum of $719.80, together with interest thereon 
at the rate of seven per cent per annum from February 19, 1929- 
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He Me BYLLSSBY & COMPANY, 
a corporntion, 
Appellant» 


¥e 


WILMEN Ce BEMUUTT, 
Appellee. 





MR. JUSTICS SCANLAN DGLIVERED THE OPINION OF THE COURT. 


The plaintiff sued the defendant, im the Municips1 court 
ef Chicago, in an action of the first class. There was a trial 
before the court, with a jury, and s verdiet returned finding the 
issues egainst the defendant and assessing the plaintiff's domeges 
et the sum of 3179350. The plaintiff's motien for a new trial 
Was overruled and judguent was entered upon the verdict. This 
eppesl followed. 

The plaintiff's statement of claim alleges that “on or 
shout the 25th day of October, 1929, the plaintiff being then and 
there a duly authorized dealer and broker in stocks, bonde and 
seourities, the defendant employed and requested the plaintiff te 
purchase for him one hundred (100) shares of the Comer Stock of 
UVeility & Industrial Corporation at a price of $31.50 per shores 
Thereupon, om said 25th day of October, 1929, the plaintiff purehesed 
said atock and paid the said purehase price of $5,150.00 therefor, 
‘and certificates representing said stock were delivered to the 
plaintiff. The plaintiff purchiesed said stock through a member 
of the Chicago Stock Kxchange and peid to said member the eum of 
$15.00 as commissions on the purchase of said stock, ‘The said stock 
Was delivered to the plaintiff and paid for by it and it has ever 
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since held said stock and haw been and is now ready, able and willing 
to Geliver said stock to the defendant upon the repayment to it ef 
the moneys advanced by it in the purchase of suid eteck, The plain- 
tiff notified the defendant of the purchase of sadd stwek by it for 
him and requested the defendant to repay to the plaintil{ the moneys 
it had advanced in the purchase of said stock ane te accept delivery 
of said stock. That on ox about the Sth day of November, 1929, the 
defendant did pay to the plaintiff the aum of $152.00 on account of 
the moneys duc the plaintiff ag above set forth, but that thouch often 
requested by the piaintiff to do so, the defendant has neglected pnd 
refused and does now neglect and refuse to accept the sald stoek pure 
chased for the defendant by the plaintiff as above set forth or to pay 
to the plaintiff the balance of $3,013.00 due to the plaintiff ea above 
set forth or any part thereof, to the damage of the plaintiff in the 
gum ef $4,000.00, wherefore 14 brings thie suit." 
The defendant's affidavit of merits avers "that on or 

about the 24th day of October, 1929, defendant directed plaintiff 
by ite agent, one Harry B. Hamilton, to purehase 160 shares of the 
common stock of the Utility & Industrial Voerporation at a price not 

to exceed $32.00 per share; that forthwith thereafter, to-wit; 
approximately one-half hour later, defendant ordered, dirested and 
instructed plaintiff, through its said agent, Harry Be Hamilton, 

to cancel said order, or if anid order had been executed, to resell 
gaid stock forthwith at the merket, which said order of direction 

and instruction plaintiff then ani there agreed to perform and euarry 
ont that ot the time said order and direction to sell was accepted 
by plaintiff, said stock was selling on the market at a price in 
excess of, to-wit, $30.00 per shares * * * that subsequently thereto, 
on, to-wit, the 28th day of October, he received a statement from 
Plaintiff notifying him that it hac purchased 100 shares of said 
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stock at $31650 per sharey that thereupon forthwith defendant 
notified plaintiff that he had previously en, to-wit, the 24th 

day of October, 1929, ordered and directed them te sell said stock 
at the market if the some hed been purchased on his account; thet 
pisintiff thereupon by its said agent, Marry B. Hamilton, advised 
@efendant thet he had not placed said sale order ae directed by 
reason of the fact thet the market had fallen off on ssid 24th day 
of October, 1929, and he thoucht the lose would be oxcesetves that 
édeferndont thereupon notified plaintiff thet he would hold him 
responsible for failure to execute his said order te gellz; * * # 
that during the period in question, to-wit, October 25, 1929, 
defendant wes a customer of plaintiff and carried on numerous 
transactions with plaintiff; that thereafter on, to-wit, the Sth 
day of Sovenber, 1929, defendant delivered dividend cheeks on mize 
cellancous stocks, toteling the eum of $162.00, to plaintiff te ve 
applied upon his general eccount; thet defendant at no time received 
said ghares of Utility & Industrial Corporetion eteok, nor did 
plaintiff render him ary statement in eennection therewith for a 
long period of time, to-wit, six months; * * * that he is informed 
am yerily believes that plaintiff at no time made purehese of said 
stock on the open market, but on the contrary that plaintiff held 
@ large block of anid stock as the ower thereof and that plaintiff 
ignored the instructions given at by defendant aforeseidig thereby 
intending te force aud compel defendant to curvy said stock during 
@ depreased period of the warket and/or util such time ae it sould 
be determined whether or not s profit or a loss would be sustained 
therein. ‘Wherefore affiant denies that plaintiff purchssed said 
stock through a member of the Chicago Stock Kxchunge and paid 
therefor the comaissions as allegec and/or the sum of $5 9150.0060 
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Affiant further ceonies thet defendant paid te plaintiff the said 
gum of $152.00 on account ef moneys due plaintiff by reason of 
the transaction in question and states that defendant ig not ine 
debted to the plaintiff in any sum or sums whatsoever .* 

In the view that ce have taken of this sppeal it is 
necessary for us to consider only one of the many points weed 
by the plaintiff’ ix support of ite contention that the judgment 
sheuld be reversed, The plaintiff eontends, and strenuously argues, 
thet the verdict is against the manifest weight of the evidence. 
After a enareful resdineg of the entire evidenee we have reached the 
conclusion thst this contention is clearly a meritorious one. As 
we study the fnete and cirewnstanees of this case, it is diffieult 
for us te understand the verdict of the jurye Ags the case may be 
tried again we refrain from analyzing and commenting upon the facts 
and circumstances in evidences 

The judgment of the Mumicipal court of Chicago will be 
reversed ané the cause will be remandede 

REVERSED AND REMANDED. 


Kerner, Pe Je, and Gridley, Je, concure 
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BIG BEN BEVERAGE CORPORATION, 
a Corporation, 
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Apoeliant, 


HR. JUSTICE SCARLAB DELIVERED THE OPINION OF YHR COUNT. 


In the inetant ease the trial court instructed the jury to 
find the issues against the defendant and to assess the plaintiff's 
damages at the sum of 61,500. Judgaent was entered upon the verdict 
and the defendant hee appealed. 

Plaintiff's amended etateuent of claim alleges that "plain- 
tiff's claim is in the sum of $1,500, which aum ie for divers goods, 
wares end merchandise sold and delivered to the defendant, at ite 
special instant and request, and for which the defendant agreed to 
pay. That the eaid goods, wares and merchandise were sold and de- 
livered to the defendant over a period of from to-wit March 15, 1929 
te Hovember 1, 1929. ‘That there is now due and owing the plaintiffs 
from the defendant, the sum of $1,500 for monies had and received 
for divers goode, wares snd merchandise sold and delivered, for 
labor ond services of the plaintiff and for werk and materials fur- 
nished by the plaintiff, 211 at the special instant and request of 
the defendant, and for which the defendant promised te pay. Yet the 
defendant though often requceted has not paid the same or any part 
thereof to the plaintiff, but refuses so to do to the damage ef the 
Plaintiff in the sum ef $1,500,"  Vollowing the statement of claim, 
and upon the same page, on a printed form prescribed by the Kiunicipal 
court, appears the affidavit of plaintiff's claim, which contains, 
inter alia, the following: "0. K. Bartos, being first duly sworn, 
on oath states that he is the Seeretary of plaintiffs in above 


entitled cause; that he has knowledge of the facts that said cause 
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is a suit for the recovery of meney only; that the nature of plaine 
tiff's demand is as stated and that there is due to plaintiff from 
the defendant after allowing te defendant all Just credits, dedue- 
tions and set-offs the sum ef Fifteen Hundred dollars and Wo e¢ents 
($1809.00) 6, BK. Bartos Suebseribed and sworn to before me this 
28th day of Getober 1930 ¢. LL, Freneh Wotary Public (Seal).* 

The defendant's affidavit of merits contains the foliewing: “Affiant 
further states that the defense of the defendant to said suit is as 
follows; Afflant admits that the defendant purchused goods, wares 
or merchandise from the plaintiff herein and that the same was de- 
livered during the period set forth in the plaintiff's statement of 
Claim. Affiant further states that the goods, wares and merchandise 
consisted of boxes and were defective and evlit when the bottles of 
the defendant corperatien were placed in the same, the said bexes 
having been ordered for the specific purpose of being used as con- 
tainers for bottles. That of the total number of boxes delivered to 
the defendant herein, 3,125 boxes were of the kind and quality as 
originally ordered and could be used fer the purvoze intended. De- 
fendant further statee that the price per bex was the aum of 32¢ and 
that the defendant, in payment fer the said boxes, delivered to the 
plaintiff herein the two notes totaliing the sum of One Thousand 
Dollars; *** that immediately upon reeeipt of the merchandise, the 
defendant netified the plaintiff of the defective condition of the 
eaid boxes and thereupon the plaintiff herein agreed to accent the 
return of the said boxes and to remeve the sane; *“* that these 
boxes are still in ite possession subject to the orders of the 
plaintiff herein for their disposition snd removal, Wherefore, this 
defendant denies the defendant herein is indebted to the plaintirr 
in the sum of Three Thousand Dollars or any other sum whatsoever." 


At the conclusion of the plaintiff's evidence the defendant 


moved the court for a finding in ite favor, which motion was overrul ed, 
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The defendant thereupon eleeted to stand om its motion, and the 
court then directed the jury to find a verdiet for the plaintiffs, 
The defendant states that the grounde it relies upen fer a 
reversal of the judjment are ag Tellewa: ‘“#irst: That the National 
Box Company, Appellee, plaintiff below, failed to establish a priga 
facie case. ‘Second: hat the verification of the plaintiff's 
statement of claim ia insufficient and that there is therefore no 
basis upon which the judgment against the Big Ben Beverage Corpora- 
tion could be entered.” In supsort of the first contention the de 
fendant inaists that “ander the pleadings in thie cause te make a 
prima facie case it wae necessary that the plaintir? preve: - 
lsat. A sale. a An agreement to buy and to sell. b&b. The 
price. @nd. If no agreement for price, the fair, reasonable 
value of the merchandine delivered, 3rd. The amount due." This 
contention ie without the slightest merit, and it ie somewhat eur- 
prising that the defendent should see fit to make it. The defend- 
ant adwitse, in ite affidavit of merits, that it purchased the 
gocds, wares end merchandise from the pleintiff and that the same 
were delivered during the period set forth in the plaintiff's etate- 
ment of claim, and the sole defense interposed is that the defendant 
Was not indebted te the plaintiff because the goods were defective, 
This is an affirmative defense, It is a fundamental rule of plead- 
ing that a plaintiff ia not required to preve what has been admitted 
by the defendant in its pleadings. Horeover, under rule 15 of the 
Municipal court “every allegation of fact in any statement of claim *#* 
except allegations of unliquidated damages, if not denied speelfiealpy 
or by neceenary implication, in the ploading of the opposite party, 
shail be taken to be admitted *#*." The defendant has seen rit te 
cite the case of Hann v, Brown, 263 111. 394, as authority for its 
argument that as the rules of the Municipal court are not preserved 


in the bill of exceptions this court cannot take cogniszance of the 
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emse. By sec. 2, par. 83, ch. SL, Cahill's 111. Rev. St., this eourt 
must take judicial notice of the rules of the Kunieipal court, 

in support of ite second contention the defendant argues 
that the words “as stated® in the affidavit of claim “eannet be cone 
atrued as referring to that which is set forth in the plaintiff's 
statement of claim,” There is net the slightest merit in this econ- 
tention. The affidavit te slaintiff's statement of claim is on 
the printed form orescribed by the BRunicipal court and the statement 
er clain and the affidavit are contained upon one page. The nature 
eof plaintiff's elain is set cut clearly in the statexeant of elaim, 
and the words “as stated” clearly referred te the claim stated in 
the statement of claim. In Gris v¥. Ne Pauglman & Co., 210 Til. 

an affidavit containing 
App. 45, a Municipal court case, it was held that/the words “as above 
stated" was a sufficient verification to camply with rule 15 of the 
Hunicipal court. in the instant cave the defendant did not see frit 
te question the auffiecleney of the affidavit in the lover eourt and 
the present contention is an afterthought and witheut merit, 

The bill of exces tions shove thet the plaintifYr mode out e 
prima facie case by reagen of the aduissiona made by the defendant in 
ite affidavit eof merits and by proof as *o the amount remaining une 
paid. The defendant saw rit te introduce no proof and it may be 
assumed that ite slaim that the gocde were defective was without 
foundation in fact. This appeal is without the slighest merit. 

The judgment of the Kunicipal court of Chicago is affirwed, 

AFFIRMED, 


Kerner, ?. J., and Gridley, J., concur. 
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Plaintizf in irror. “0 éi.A4. © ] i 


MR. JUSTIC“. SCANLAN DELIVERED THE OPINION OF THS couPT. 


The plaintiff sued the defendant in ascumpsit. The 
declaration consisted of five counts. The first count alleges 
an oral contract between the plaintiff and defendant whereby, 
in return for plaintiff's services and 05,000 per value of certain 
bonds, the defendent agreed to pay the plaintiff $583.35 per month 
and also fifty per cent of the profits that might be paid from the 
operation of the Chieage office of the corporation to be organized, 
and of which corporation the plaintiff was to own some of the common, 
and $5,000 par value of the preferred stock, such employment to begin 
on or about January 1, 19313 thet the plaintiff entered upon the 
rendition of his services to the defendant and thereafter delivered 
the said bonds to the defendant, and otherwise kept and performed 
ail eof his promises and agreements, but that the defendant failed 
and refused, on August 18, 1931, to be further vound by the agreement 
ané discharged the plointiff, at which time there was due the plain- 
tiff from the defendont $353.35 as the balance of compensation for 
the month of July, 1931, and $583.35 for /ugust, 193513 that the 
defendant, thoughneften requested, failed and refused to couse 
said corporation to be formed, likewise failed and refused to return 
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the above sentioned bonds, or their value, to the plsintiff, and 
also failed and refused to pay the plaintiff the sum due him for 
his cervicese All the other counts consist of the common counts. 
The plaintiff filed, with hie declaration, an affidavit of elain 
and alse “a copy of the account sued en.” The defendant filed a 
general demurrer to the declaration, whieh was, of course, ovrerrulede 
It then filed a "Notice of Plea of Setoff" and a verified “Anawer,* 
and thereefter “the defendant's paper filed on the 26th day af Sctober, 
Ae De 1932, enlied an ‘Anewer,'"” was atricken. Thereupon the defend- 
ant filed a plea of the general issue with an affidavit of meritea, 
ané the affidavit was stricken upon motion of the plaintiff, There- 
upon, on December 22, 1931, the defendant filed an amended affidavit 
of merits, which was, upon the oral motion of the plaintiff, stricken 
on Lecenber 24, 1931. The plea of the defendant was then stricken 
for want of a sufficient affidavit of merits and the default of the 
defendant entered for want of a plea, and thereupon the court found, 
from the plaintiff's sfficavit of claim, thot there was due and owing 
to the plaintiffs from the defendant the cum of $4,966.60, and judgment 
was entered for that amount. Your days later, within the terms, 
the defendant filed » written motion to vaeate the judgment and for 
leave to file instanter an amended affidavit of merits, and alse 
filed affidavits in support of the motion, and the defendant offered 
to abide by any terma which the court might fix in the premisess 
This motion was heard on December 239, 1931, at which time it was 
denied. This writ of error followede 

The defendant contends and strenuously argues that “the 
declaration was not sufficient to support the judgment." ‘hile 
there is force in this contention, and the plaintiff has not seen 
fit to meet it squarely, nevertheless, we do not deem it necessary 


to decide it. 
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The defendant contends thet “the plaintiff's affidavit 
of claim should not have been used as prima facte proof of the 
Plaintiff's demands.” We do not decm it necessary te consider 
this contention, but we may state that the plaintiff eoneedes that 
the amount of the judgment was Larger than wis warranted under the 
affidavit of claim and he offers to remit a certain part ef the 
judgment. 

The defendant contends that “the amended affidavit of 
merits of Lecember 22, 1931, stated a good defense, setting forth 
the nature thereof and, therefore, 1+ should not have been stricken." 
This amended affidavit of merits was stricken wpon the oval motion 
of the plaintiff and the defendant is justified in contending that 
the trial court should not have entertained on oral motion to strike 
the affidavit. The rules of the Superior court require that all 
motions not of course shall be made in writing (see Rule 22), and a 
motion to strike an affidavit of merits from the files is not a motion 
of course. (See Gottschalk ve Village of Posen, 252 Idle Appe 352, 
$55.) The major argument of the plaintiff in support of the action 
of the trial court in striking the amended affidavit of merits is, 
"that the affidavit should be as to existing facts so that if false 
the party making it could be wonvicted of perjurye The affidavit of 
merits of Pecember 22, 1931, in no wise meets these requirements." 
We have carefully considered the argument of the plaintiff in support 
ef this contention and we are of the opinion it amounts Py Oe than 
this, that the affidavit does not set forth the facts constituting 
the defense in a direct and positive marmer » becouse of the form in 
It is a sufficient anawer to this con- 





tention to say that a motion to strike does not reach matters of forms 


(See White vy. Central Trust Cos, 259 Ille Appe 68, 72+) "hile, as 
the defendant frankly admits, the omended affidavit of merits was 
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inartificially drafted, neverfheless, itdenles the parel contract 
alleged by the plaintiff and avers that there wae am entirely 
different contract between the partics and specifies the provicions 
of the some an¢ alleges full performance on its part, and certain 
defaults, breachea and nonperformanee of ites provisions by the 
Plaintiff. Im the orel argument the mein point urged by counsel for 
the plaintiff wac, thet becauee of the form im which the facts were 
allegec, the affianut could net be prosecuted for perjury. Ye cannot 


egree with this contention. 

The cefendant contends that “the Court should have grented 
the ¢defendent's motion ef December 31, 1931, to vacate the judgment 
and give it leeve to file ite amended affidavit of merits inetanter." 
It appears that after judgeaent was entered againet the defendant it 
yocognized, apparently, that it hed suffered threugh the incompetency 
of its counsel, and it immediately retained other counsel, whe 
promptly made the motion of December 31, 1931. By this motion, 
made two days efter judgment wae entered, and in term time, the defende 
ant moved the court to vane the judgment ond to permit it te file 
inatenter an amended affidavit of merits, and the defendant offered 
“to abide by any terme which the court may fix in the premises." 

That the amended affidavit of merits, which the defendant presented 

to the court im connection with the motion, stated a good defense 

to plaintiff's claim, upon the merits, is not disputed. The sole 
contention urged by the plaintiff in support of hie «rgument that 

the trial court did not abuse its diseretion in denying the motion 

of December 31, 1931, ic thet it wis obvious to the court that the 
motion was not made in good faith and that the sole purpose of it 

“wan to obtain more time before a levy would be made.” ‘ve are unable 
to find snything in the record that justifies thie argument. If the 
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eriginel counsel for the defendant had been merely seeking delay 

he could have accomplished that object by filing a domand for a 

jury trial. This he did not do. Mor is am ordinarily able counsel, 
who seeks to obtain celay, compelled to exhibit utter lack of skill 
in plesdings Coungel for the defendant would have been Juctified 

in filing « general demurrer to the Sirst count of the declaration, 
but he failed a generel demurrer te the antire declaration, which con- 
tained also the commen counts, and when that demarrer wae overruled 
ang the cefendemt ruled to plead the counec] then filed an “ansewer* 
te the declaration, ond one would supgese from resding the same that 
it was filed in a ehancery proeceiing. The patience of the trial 
court may have been tried, as counsel for the plaintifs «rgue, by 

the actions of the counsel for the defendant, and, if the ecunsel 
for the plaintiff made tie same watate argument to the trial judge 
as te the aiieged bac faith of the defendemt thet they neve made in 
this court, thet fuct may have influenced the trisl judge in éenying 
the motion to vacate the judguent. “As we understand the long and 
well settled prattice in this State, it has always been Liberal in 
setting aside defaulte ai the term at which they were entered, where 
it appears that justice will be promoted thereby, * * * It has also 
been the practice to impose reasonable terme upon the ¢dcfendant ans 

&@ condition te allowing his motion, such as that he pleac to the 
merits, that he pay the costs or that he comply with such other 
reasonable terms as may be imposed. In such oxeesthe object is that 
justice be done between the parties, and not to permit one party to 
Obtain and retain an unjust advantage." (Mason vy. MeNamara et ales 
57 Ill. 274, 2775 MoMurray v» Peabody Conk (os, 281 Ill. 21%, 226-) 
Im the instant case counsel for the defendant offered to submit to 
the imposition of any terms the trinl court might see fit to impose 
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upon it. Hewever provoked the trial judge my have been by the 
conduct of the original counsel for the plaintiff in the matter of 
pleadings, hie action in denying the motion of December Sl, 1931, 
does mot accord with our ideas of evenhanded justice. 

The jucgment order of December 31, 1941, is reversed and 
the enuse is remanded with direetions te the trial court te vaente 
the judgment order of December 24, 1951, and te allew the defendant 
leave to file its plea and ite amended affidavit of merite and te 
have a trial of the esuse upon the meriteas 

REVERSED AND REMAMDEL WITH DIRECTIONS. 


Kerner, Pe dep and Gridley, Js, concure 
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POWATO QUINT ILIAMO, 
Defendant in Srror, : 
MROR TO CIRCUIT eotmr, 
Ve 
: COOK COUNTY. 
WAN BUCHYGR, QOres TA Pe Te 
Plaintiff in Brror. weOocéelA. 614 
aot a , 7 fh. 


WRe JUSTICN SCABLAN DELIVERDD THE OPINION OF THE COURT. 


This in a writ ef errer te review an order entered 
February 26, 1932, denying the verified petition of the defendant 
to vacate a judgment for §2,707050 entered egainst the defendant 
by confession on a judgment note for 93,0005 on November 13, 1931, 
and to grant leave to the defendant to appear and defend against 
the guit of the plaintiff, “or that at least the judgment may be 
Gpened and your petitioner be allowed to present her defense to 
the claim of the plaintiff herein.” The plaintiff has not seen 
fit to defend the record in this courte 

The petition was filed December %, 1951, within the term 


at which the judgment was rendered. The verified petition sete 


Up» inter alias 


That petitioner “is the defendant in the above entitled 
cause, that judgment was entered by confession in this Court on 
Hovember 18, 1931 for $2,707.60 upon a pretended judgment note of 
this defendant which was procured under the following circumstances, 


to-wits 
“One George Jank, who had borrowed money from the husband 
of your petitioner prior to her widowhood, and had thereby gained 
» confidence of this defendant, on or about the month of May, 1929, 
mested this defendant to loan to him, the snid George Jank, 
$1,000.00 and advised this defendant that he was conveying to this 
éefendent as eeourity for the anid loan, real estate described as 


follows, to-wit: 
(Here follows a description of the real estates) 


"That thereafter and on or about November 50, 1929, 
the said George Jank informed this defendant that to repay the 
said $1,000.00 which he had borrowed from this defendant that 
he, the said George Jank, had arranged with Denato (uintiliamo, 
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whe is the plaintiff in this ease, te seoure the money, but that 

it would be necessary for this defendant to sign some papers and 
partioularly stated thet thie defendant would, at the time the 

said $1,900.00 was repaid te this defendant, be required to eign 

a deed conveying the real eatate hereinbefore described and that 

the said George Jank arranged an appointment with plaintiff herein 
amd accompanied thia defendant to the office of an attorney at 

thet time representing the plaintiff herein, and on or abouts the 

aaid November 50g 1l¥2%, this defendunt fer the first time met the 
plaintiff herein st the office of his said atterneyy thereupon the 
eaid George Jank then and there introduced thie defendant te the 
Plaintiff herein, the anid Jank stating in the preeonee of the 
piaintiff herein and thie d«fendonmt thet the said lenato (uintiliamo 
was goimg to loan him, the said Jank some money to repay this 
defendant the 1,000.00 which he, the said J then owed this 
dcfeminnt, anid that aaid donsto uintiliamo, the plaintiis herein, 
Was aleo to lean some additional money whith was te be applied by 

the said Jank in yoyment of part ef the mortgage indebtedness then 
agaimat the real estate hereinbefore describedg thereupon the aaid 
Jank in the presence of the said Yonsti Cuintiliome and his atiorney 
and aleo in the prewenee of thie defcncant stated te this defendant 
that as the sbove degeribed real estate wae then standing in the 

name of this defendant that thie cefendant would have to sign some 
papers but that the signing of the said papers was only a matter of 
forms that then and there this defendant im the presence and hearing 
of the plaintiff and hia said attorney stated that she did not wont 
to sign any papers acide from a supposed deed which shr had elready 
pigmec end delivered to the said dank and this defendent then and 
there asked wheat all thease other papers were forj whereupon the oaid 
Jan« did then and there in the presence of the eaid Sonate wuintiliamo,s 
the plaintiff herein, and his said atternsy atate to this defendant 
thet the signing of the papers then prevented te thie defendant for 
signature was only a matter of form, necesaxry becouse the title te 
the real estate hereinbefore described stood im the mame of this 
defendant ond before the eald benate <uintiliamo plaintiff herein, 
would pay over any money, this defendant would have to sign the anid 
papers; that shereupom, this defendant, in the presence of the plain- 
tiff and hie said attorney, aaked the suid attorney what he thought 
sbout this defendant signing said papers; thereupon and in the presence 
of the plaintiff herein and thie defendant, said attorney, to-wit? 
Daniel A» Coveliiy enid to this defendant, well, you know { am Mre 
cuintiliame's lewyer so I can't say anything; that thereupon the 

said Densto <uintiliame, pleintiff hereiny said to thie defendant, 
why, you do not need to be afraidg that thereafter this defendant 
gaid to the said Denate (uintilinme, plaintirf hevein, you understand 
thie property dove not belong to me at alis therefere { want to be 
sure that my own property is in no danger, I only have the deed to 
thie Yentworth Avenue property which I hold ex security for my 
$1,000.00, I haven't « penny in it and I don't want this property 

at ell, it is not mine and I don't want it, | only want ay $1 9000 000, 
I om a widow with two small children and have kept my hone free from 
debt, it in sacred to me and I con't want it involveds that thereupon 
the cnid Sonate (uintiliame, plaintiff herein, suid to this defendant 
thet he understoed that the “entworth Avenue property did mot belong 
to this defendant, that a Mr,» Newell had told him all about it and he 


© interest in the said ventworth Avenue 
knew thet this defendant had n oe One me far 


ty other than the $1,000.00 which this 
the eaid Jonkj that the a attorney for plaintif!, toowits —!* 
he Covelli, in the presence and hearing of the plaintiff side this 
lady* (meaning your petitioner ) Saon't wont to sign these paperss 
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that thereafter this defendent said to the said Donate Quintiliame 
plaintiff herein, suppose something showld happen to that property 
before the six monthe are up, vould my own property be in denger; 
thet thereupen eaid Sonato  wintiliamo, plaintiff herein, said to 
this defendant, nol wel you have nothing to worry about, your own 
property iz perfectly acfe so fur ag i am concerned; whereupon this 
defendant, believing wad relying upon the ctatenents ond representations 
of the seid Donte (uintiliamo, plaintiff’ herein, then and chore made 
to this defendant and believing the same to be true, did then and there 
in the presence of the plaintiff herein and his atterney, while at the 
game time this defendant wag net represented by counsel nor sdvised by 
ay persens other than by plaintiff, his attorney, and such counsel 
ag the enid Jank then and there gave in the presence and hearing of 
said plaintiff, and believing at the time thet che was net creating 
any liability which cowld be enferced agminet her in any monner ami 
thet the siemeture of this defendant te the note here sued upon weuld 
ve held By the plaintiff herein solely oe a charge ageinet the premise gs 
hereinbefore legally deecribed and not as a personal Liability of this 
defendant, ¢i¢ then and there sign all of the papers placed before her 
by the said Janks Attorney beniel -» “ovelli, and the plaintiff herein 
and while sco relying on the aforessid promive of the plaintiff herein 
that ehe had not crested any liability thot seule or would, se far as 
the plaintiff hereinwae concerned, affeet or im any way be Likely te 
éeprive this defendant of her own property, this defendant wes by the 
eaid attorney for plaintiff herein and the said Jank, taken te a bank 
and given a eheek for the cum ef 01,000.00 and no more, whieh wadd 
cheek weu then and there represented to thia cefendant te be the repay: 
ment of the aforesnid loan of $1,000000 made te the ssid Jank and that 
said payment of $1,900.00 to this d«efendant and the delivery of the 
said decd conveying the a’ oresaid resi, estate, to the anid Jank closed 
the entire transaction so far «» this defendant wes concerned and that 
the plaintiff? herein looked solely to the said cescribed real estate 
for repayment of hin money leaane’ as aforeswid. The acts and doings 
of plaintiff herein comstiiuted a fraud upon this defendant, whereby 
the plaintiff herein is estopped from claiming omy own of money vhateo- 
ever from thie defendant. 

“Your petitioner further representa that the plaintiff 
herein, by this present attorney, ©» “so Harring did» om the S5th 
aay of ¢ 19230, confess a Judgment for $45,566061 in this Court 
im enee Yo. B-203744 upon the identical note upon which judgaet 
was confessed herein, «hereby the warrant ef attorney on the eaid 
note, if the said note should be found by this Court to have been 
Obtained without fraud, from your petitioner, was exhausted, and 
the entry of the judgment herein, while the said suit was pending and 
before the determination of the ssid suit, im which ease the plaintiff 
herein, on his own motion moved to vaente said judgment eutered on 
July 25, 1930 and to dismiss the suit, and in which suit final judg- 
ment was entered on “ednesday, Noveuber 25, 1951, wherefore your 
petitioner allegez that the action herein was corcmenved while the 
aforesaid ection wac otill pending in this Court, and that this action 
is thereby prematurely brought the judgment herein should be 
vacnted and this cause dismissed; * * * that the plaintiff herein at 
no time paid over the sum of $5,000.00 to this defendant se shown by 
the face of the note upon which the judgment herein was confessed, 
and that the plaintiff in fact, paid to the sale George dank the sum 
of $2,470.00 on or shout Novenber 30, 1929, and thet the plaintiff 
has always demanded of your petitioner since the 25th day of Julys 
1930, the sum of $3,366.61, together with an additional sum an costs 
and interest on the said sum, amd that he has, at no time, requested 
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thie defendant to pay the ssid sum of $2,470.00, which is the most 
that could be demanded of this defendant if she is held responsible 
for the note herein sued upon, and that therefore the plaintiff 
herein can not maintain his action for the interest anc cests on the 
said gum of $2,470.00 in the event thie Court finds all other defenses 
offered herein to be insufficient to relieve your petitioner of the 
payment of any part of the sum claimed by the plaintiff herein." 

The defendant contends that “after a judgment by eonfession 
KBMas been Vacated on motion, it is error to thereafter allow plaintiff 
* * *® te file a new suit in the same court and confeas judgment on 
the identical note originally sued upon, while the original suit is 
atill pending." in support of this contention the defendant cites 
Weatern Cold Storage Coo ve Keeshinsg 252 Ille Apps 165, 167, but that 
case Goss not apply to the instant one. In the esse cited the plain- 
tiff confessed judgment against the defendant, and later, upon 
defendant's motion, the judgment was set aside and vacated and leave 
was given to plaintiff to file an amended atatement of claim and 
eognevit within five days. The plaintiff filed an amended statement 
of claim and 2 few days later a judgment by confession was again 
entered sgninst the defendant, and later « verified motion of the 
defendant to vacate the judgment war denied by the trial court. In 
the opinion filed by the first division of this court it was saids 
"It is quite evident that, when the court by ite order of May 24 
gustained defendant Keeshin's motion to vacate the judgment and to 
permit him to mike a defense to the suit, and plaintiff’ was given 
leave to file an amended statement of claim, the cause then steod as 
the ordinary case which is proceeding to a txyiale Under the proper 
practice, after plaintiff filed his amended statement of claim, 
defendant whould have been ruled to plead or answer to the some 
within a day certain, or an order should have been entered that 
his petitaon to yacate the judgment should stand as his answer to 
the «mended statement of claim and the eause should then have been 


get down for trial. After a judgment by eonfession has been 
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vacated anc a defendant permitted to defend in the action, it is 
obviously irregular to proceed against him under the power te 
confess judgment. The second judgment against him was improperly 
enterec and the motion to vacate the same shoulé have been alloewede" 
In Vandersall vs Goldamiths 231 Ille App» 165, it wan held that the 
entering of a judgment by confession under warrant of attorney in 
promissory notes, which was subsequently vacated on motion by the 
Plaintiff, did not exhaust the power or affect the validity of a 
subsequent judgment by confession entered under the warrant of 
attorney, since none but 4 valid judgment exhausts the power. 
Certiorari waz denied by the Supreme court in that ease, which seems 
to dispose of the instant centention of the defendant. ‘‘o do not 
wish te be understood as approving the practice followed by the 
plaintiff in this ease and we think thet the trial court, in passing 
upon the instant petition, showld have taken inte consideration the 
evident intent of the plaintiff’ to prevent the defendant from 
presenting her defense toe the claime 

The defendant contends that under the facts set up in the 
petition it appears that the promissory mote in question was made am 
exceuted without considerstion, and received by the plaintiff upon 
an express agreement that the maker should never be enlied upon to 
pay it, and it is therefore invalid in the hands of the plaintiff 
and eennot be enforced by the plaintiff agadnmat the defendant. In 
support of this contention the defendant cites the ease of Straus ve 
Citizens’ State Banks 254 111. 186, wherein the court stateds “The 
facts «aw found by the Appellate Court, in 20 far as they apply to 
the $3500 note relied upon in the plea of setoff, are, that said 
note wae executed without any consideration and was received by 
appellant upon an agreement that appellee should never be called 
Upon to pay the same. We are bound by the facts as recited in the 
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final judgment of the Appellate Court. The only question that 

is open for considerstion in this court is whether the law was 
properly applied to the facta aa found by the Appellate Court. If 

the note relied on as a set-off was made, executed and delivered to 
the bank without amy consideration and upon the agreement that appellee 
should never be required to pay suid note, it is difficult to see how 
a recovery could be sugtained by the bank. If there was no considere 
ation for the note the bank cannot be a holder in due course for value. 
There are some prepositions that aF@ go well setiled and ¢lear that 
any attempt at argument in support of them is a useless expenditure 

of time. That a promigsory note made and executed without considere 
ation and received by the payee upon an agreement that the maker ahould 
never be called upom to pay the seme is imvalid in the hands of such 
payee and cannot be enforesd egainst the maker is « proposition of 

that character." (See also Schmict vs. Sohmidt, 253 U1le Appe 514% 
First Net'l Bank of Harvey vo Trott, 23¢ Ill. Apps 4120) We are 
Satisfied that the instant contention of the defendant is a meriterious 
one and that the trial court erred in denying the prayer of the 
petitions 

The defendant has assigned and srgued a number of other 
alleged errore, but in the view that we heve taken of this writ of 
error it in entirely unnecessary for us to consider them. 

The judgment order of February 26, 1952, of the Cireuit 
court of Cock county, is reversed, and the eause is remanded with 
Girections to the trial court to sliow the defendant to appear and 
defend ageinst the suit of the plaintiff, the judgment to stend 


as seouritye 
REVERSED AND REMANDED (ITH DIRECTIONS. 


Kerner, Ps Jo» and Gridley, J.» concure 
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JULIA BORCWINSEI, i 
Appellee, 


INTERLOCUTORY APPS 





vs. 


JOHN HABRYL et al., 
Defendants. 


SUPZRIOR COURT OF/COOK COURTY. 


On Anpoeal ef JAKES 4. HOOPER, 
Apeelisnt. 


2671.4. 614° 


BR, PRESIDIRG JUSTICE KoSURELY 
DELIVERED THE OPIAICN OF THE COURT, 


Thies is an interlocutory appeal by James i. Hooper, one of 
the defendants in a foreeiesure proceeding, irom an order appointing 
a receiver, 

it is first objected that the bill is not properly verified, 
in that the affidavit is mot sworn te by the complseinant but by an 
agent who does not swear that he knows the value of the property. 
We know of no rule requiring the verification of such a bill to be 
made by the compisinant, The verification was eufficient, 

The bill seeks te foreclose a trust deed given to secure a 
principal indebtedness of $1360; it alleges that at the time ef the 
filing of the bill the principal and past due interest exceeded 
$2806; that the premises are improved with a one story frame 
bungalow of a fair cash market value not to exceed $2000, It 
@lleges that title to the premises was vested in Marie Habryl. 

She appeared in court upon the mction to appoint a reeeiver and 

Tepresented that she wae the owner of the premises; that it was 

insufficient security, and consented that a receiver be appointed, 
Oppesed to this, Hooper presented an affidavit to the effect that 
the value of the premises is now $7500. ‘The court, after consid- 
ering the bill of complaint and the statement of Marie Habryl and 
the affidavit of Hooper, was of the opinion that the premises were 


Scant security for the amount due under the note and trust deed. 
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JULIA BORCWINGSEI, 
Appellee, 


vs. 





JOM HABRYL et al., 
Defendants. 


SUPERIOR COURT OF/COOK COURTY. 


On Apoeal ef JAKES 4. HOOPSR, 
Appelisnt, 


Re i Se ce cage” nee Pe et ae ea 


2671.4. 614° 


WR, PRESIDING JUSTICR KMoSURELY 
DELIVERED THE OPINION OF THR COURT, 


Thies is an interlocutory appeal by Jamee H. Hooper, one of 
the defendants in a fereciesure proceeding, irom an order appointing 
a receiver, 

It is first objected that the bill is not properly verified, 
in that the affidavit is mot sworn te by the complainant but by an 
agent whe does not swear that he knows the value of the property. 
We know of no rule requiring the verification of such a bill to be 
made by the complainant. The verification was eufficient, 

The bill seeks te foreclose a trust deed given to secure a 
principal indebtedness of $1860; it alleges that at the time ef the 
filing of the bill the principal and past due interest exceeded 
$2806; that the premises are improved with a one story frame 
bungalow of a fair cash market value not to exceed $2000, It 
alleges that title to the presises was vested in Marie Habryl. 

She appeared in court upon the motion to appoint a reeeiver and 

represented that she wae the owner of the premises; that it was 

insufficient security, and coneented that a receiver be appointed, 
Oppesed to this, Hooper presented an affidavit to the effect that 
the value of the premises is now $7500. The court, after consid- 
ering the bill of complaint and the statement of Marie Habryl and 
the affidavit of Hooper, was of the opinion that the premises were 


Scant security for the amount due under the note and trust deed. 
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We cannot say that thie conclusion was net justified. It is no- 
torious that at the present time the market value of real estate 
is very much lese than it was at the date of the instant trust 
deed, October, 191%. Furthermore, the record shows that upon the 
hearing of the motion Hooper did net claia to have any interest 

in the premises. Neither did he make a motion to discharge the 
receiver upon the ground that he was interested, He therefore is 
in no pesition to euestion in thie ecurt the appointment of the 
receiver. 

Defendant Hooper asserts that the trust deed does not convey 
the rents as additional security for the payment of the indebtedness, 
Im thie he ie in error, The trust deed does pledge the rents and 
the bill ef complaint so alleges, 

Some ten days after the entry of the order appointing the 
receiver Hooper filed hie anewer, in which he asserted that he 
was the owner of the real estate snd that neither John Habryl nor 
Marie Habryl had any interest therein, It thus appears there ia a 
controversy as to who is the owner of the premises, which is an 
additional reason why the order appointing a receiver should net 
be disturbed. 

For the reasons indicated the order appealed from ia 
affirmed, 

APVIRMED. 


Matohett and O'Connor, JJ., coneur, 
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Defendant in Error, yp | LA 
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VB. ne 
OF COOK COURT 
STANLEY KONECKI, 

Plaintiff in Errer. 
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WR. PRESIDING JUCTICE MeSURELY 
DELIVERED THE OPIGION OF THR COURT, 


Plaintiff, bringing suit for malicious prosecution, upon 
triel had a verdict for $7,700. ‘ ere was a remittitur of $2, G00 
and judgment for $6,700 was entered, which defendant seeks to 
have reversed, 

Ag a preliminary comment, we suggest that counsel rer beth 
parties read Rule 19 of this court, preseribing the form in which 
briefs should be written. 

A brief outline of the facts ia as follows: Plaintiff was 
conducting a baking business with Stanley Stolnia at 12001 Indiana 
avenue, Chicago; some time prier te March, 1923, he occupied the 
premines under a lease from a party named Algminowiez; Narch 19, 
1923, while the lease had some months yet to run, a fire oodurred 
in the premises, two daye thereafter the defendant purchased the 
property. Defendant testified that when he first vieited the 
premises sfter the fire he saw water, steam and gae pipes hanging 
to the walle and callings, but on a subseyumnt visit saw these 
pipes dieconnected and lying on the fleer. The defendant thereupon 
accused plaintiff of having disconnected these pipes, which plaintiff 
Genied; deferdant then vent to one of the branch Municipal courts of 
Chicago and swore out ® warrant, sharnion plaintiffs, who was still 
living on the second floor of the premises, with having injured and 
defaced the building by tearing out the pipes, which were the property 


of defendant; plaintiff was arrested on this warrant and taken to 


the police station, placed in a cell and kept there “a couple of 
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hours,” when he was released on bond. Upon trial on this charge 
plaintiff was discharged and the instant suit for malicious prose- 
eution followed, 

Defendant complains of the action of the court in ites rulings 
upon the admissibility of testimony. Complaint in made as to the 
admission of plaintiff's testixony relating to an alleged threat 
made prier to the fire by defendant, that he would get plaintiff out 
of the premises, While the particular question asked may have been 
leading, yet the evidence itself was admiseible as touching upon the 
motive of the defendant in having plaintiff arrested, — 

We cannot say that it was prejudicial error to permit plain- 
tiff to describe the fire in detail. This would show the condition 
of the pipes after the fire. Plaintiff admitted that he disconnected 
one large pipe which was hanging down and threatening te fall, and 
laid it om the floor. 

Plaintiff was permitted to introduce the traneorint in a re- 
plevin suit brought by fim and nis associate, Stolnis, against the 
defendant, with reference to a boiler located on the premises. Prope 


erty to this was found to be in the plaintiffs. This replevin syit. 


ARM ALA 





Was commenced after the case against plaintiff had been in 
the Municipal court. We do not see sow evidence as to the replevin 
suit would throw any light upen the motives of defendant in making 
the eriwinal charge against plaintiff. Its admission in evidence 
might tend to influence the jury te believe that because plaintiff 
had prevailed in the replevin suit, therefore defendant had no 
probable cause to institute ecrivinal proceedings against plaintif?r, 
Thie evidence was improper and teenhé nen been excluded. 

The transeript of the reeord of the criminal charge against 
Plaintiff in the Municipal court was admitted in evidence. It is 
a well settled rule in these cases that the record of the criminal 


case may be introduced in evidence selely for the purpose of proving 
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that it had terminated, aid the jury should be informed that this 
was the sole purpose of ite admission. Andergon v. Mleteher, 228 
Ill. App. 372. in the present case the court not only failed te 
limit tne purpose for which the criminal case reeord was introduced, 
but by certain remarks and rulings virtualiy told the jury that the 
Aisposition of the criminal case wae aii adjudication that the de-~ 
ferndant did net have probable cause to believe plaintiff guilty and 
te have him arrested, This was prejudicial error, 

Plaintiff was permitted to state tiat he sold out hie in- 
terest in the bakery tusiness to his partner, Gtolnis, some six 
monthe after the arrest because he “seuld aske no business," thus 
leading the jury to infer that nis business had suffered becauee of 
his arrest and that in consequence of this Ae had been foreed to 
8@11 out: 

Plaintiff sought to introduce evidence as te his reputation. 
Such evidence is admissible. Lurch y. iockwood, 247 133. agp. 66. 
But the methed fellewed was highly iwpreper. Vor instance, the 
character witness was asked: ‘j. What did people generally think 
of him in the neighberhood?* The answer was, “Absolutely good." 
Another witness was asked: “Q. Do you know his reputation?” 
(Objection) "A. Yes.* “g. Was his reoutation geod or bad at 
that time?” A. Good." the question as to reputation should 
have indicated in what respect his reputation was good or bad, 
that is, whether he was a peaceable and lawabiding citizen, or 
concerning his honesty. A general question as te his reputation 
would include every elesent, whether material to the instant case 


or not. in Skidmore v. Bricker, 77 111. 164, it was held that where 
the proseoution witness made complaint ef his own knowledge, not on 


information and belief, as was done in the imatant ease, it was 
error to permit witnessee to testify in a malicious prosecution 


case as to the reputation of plaintiff, 
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Plaintiff testified that ixtestuns eater the ire offered 
him $5,060 for the bakery business, and that the stock of geode on 
the day of the fire wae worth 96,000, ‘There wan sleo much evi denee 
as to the smount of business before and after the fire. There was 
a partnership between plaintiff end Stolnis, but there was no showe 
ing as to what interest plaintiff had im the businesea. It might 
have been a very suell interest. At one time he testified that he 
had to hire a man to work in the stere while he had attended court 
and palit him shout Gl0OU, and again said that he paid him “sll kinds 
ef prices, about ten or twelve dolliara a day.” 

Plaintiff wae asked on croas-exanination whether he knew if 
any of the pipes in hie stere vere taken dewn or not. Objection te 
thie was improperly sustained, Plaintiff was aleo seked thether or 
not he was taking down the pipes and had been told by defendant he 
had no right to take them dewm. Objection to this question was imn- 
preperly sustained, 

Plaintirfr having testified thui the etock in his bakery was 
Worth 94,000 before the fire, it was preper te inquire whether he 
had any insurance on the goofs, This testimony wae excluded, De«~ 
Tendant was not permitted te testify as to whether any evidence was 
heard upon the trial of the oriminal case st which defendant was 
present. - Defendant aheuld have been permitted to teatify as to the 
amounts claimed by plaintiff to have been paid by bim te evomeaone to 
take his place while he was attending im the Wunicipal court. 

The court instructed the jury that if they believed that 
Plaintiff -had"uniformly bere a reputation for being a peaceable and 
law-abiding citizen," and that defendant knew this, that then the 
jury should consider this in passing upon the good faith of defendant 
in swearing out the criminal complaint against plaintiff. There was 
Mo evidence touching the “peaceable and laweabiding" reputation of 
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the pluintiif. jeitner is there any davis in the evidense for the 
assumption that the defendant knew of hie reputstion. This ine 
struction was improper, 

We tind ne reversible error in the instruction on malice, 
taken in ite entirety. 

There was no evidence upon which to base the instruction to 
the jury that they might taxe into consideration the “physical pain 
er bodily aufiering” of the plaimtilr in fixing the damages.,, 

Defendant argues that the verdict of the jury was oxcessive 
and the result of passion and prejudice. We ara inciined to think 
there is merit in this point. ihe verdict was for ¢7,700, which was 
revwitted to 95,700, We are inclined to think that upon the evidence 
@ still larger rewmittitur might have been entered. 

For the reaton that the case was improperly triad, as indie 
eated, we must reverse the Judgnent and remand the cause, 


REVERSED ALD KEMALDED, 


katehett, J., concurs. 


Hr, Justice O'Connor took no part in the consideration of thie case, 
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CARL HANSEN, as Administrator to 
Colleoet of the Kstate of Ignate 
Swartz, Deceased, 

Defendant in Error, 


VS, 
KATHERINE SWARTZ, ABRAM SHATZ and 


LOUISE SWARTZ, 
Plaintiffs in Error, 


a \ 6) Re Aarne ee Ma! Se en! See Ae ee cee 
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BR. PREGIDING JUSTICE ReSURELY 
DELIVERED THS OPISION OF THE COURT, 


By this writ of error jefendants seek the reversal of a 
Judgment of $1180.37, entered upon the findings of the court in 
an action upon an apoeal bond. 

In the Probate court of Cook county defendant Katherine 
Swartz was ordered to turn over to Carl Hansen, ae administrator 
of the estate of Ignate Swarts, decensed, certain cash and seeuri- 
ties and also certain articles of personal property. On appeal te 
the Circuit court this order wae affirmed, Katherine Swarts then 
filed the appeal bond upon which thie suit is brought, conditioned 
upon the successful prosecution ef the appeal in the Supreme court, 
Subsequently this appeal was dismissed for want of proseetéhon. 
Suit wae then brought on the appeal bond and fjudement entered 
against the defendants for 712,365.97, being the total amount of 
the value of the property involved as deseribed in the final order 
of the Cireuit court, 

Subsequently a writ of error was sued out of the Supreme 
court by Eatherine Swartz, which coutt reversed the Circuit court 
with respect to the cash and securities, and affirmed the order so 
far as it referred to the articles of personal property. Hansen, 
Adgur, v. Swartz, 345 111. 609. On petition by defendants, subpse- 
quently filed, the Municipal court vacated the judgment entirely 
and the suit on the appeal bond was agein tried and the instant 


Judgment was rendered, based upon the value of the personal property 
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ae determined in the fudguent order of the Circuit court, 

We are inclined to agree with the suggestion of plaintiff's 
counsel that the Municipal court should not have vacated the judg- 
ment originally entered; that the proper practice would have been, 
upon the ehowing of the defendants that the Cireuit court judpment 
had been affirmed in part and reversed in part, to have moved the 
court to reduce the judgnent on the appeal bend to the amount of 
that part of the Judgment which/affirmed by the Supreme court. 
However, this question ie not presented to us by any assigumentes 
of error. 

Defendants argue that no rights which aecrucd to the 
plaintiff by virtue of the partial affirmance of the decree eould 
be enforced in an action commenced subsequentiy. “e do not agree 
with this ¢ontention for the reason that by the dismicsal of the 
appeal the plaintiff was entitle’ to bring suit upon the appeal 
bond and recover the full amount of the judgment appealed from. 
The subsequent order of the Gupreme court in the writ of error 
proceeding aimply gave the defendants a right te have the judgment 
reduced to the amount of the juligwent waleh the Supreme court af- 
firmed. Cases tending te support this view are wcConnel vy, Swailes, 
2 Seam., 571; Sutherland v. #helpg, 22 111. 81; Keeliing y. 
Wachsning, 174 111. App. 321. 

The Cireuit court order directed Katherine Swartz to pay 
over to plaintiff in twenty daye all the securities, cash end 
property, or the value thereof as stated in the erder. The con- 
dition of the appeal bond was that Latherine twartz should perform 


all the conditions of the order snd prosecute her appeal with ef- 
feet and pay the amount of any judgment, with costs, interest and 


damages, which might be rendered againet her in the event the judg. 
ment should be affirmed. There is no claim that any part of the 


judgment of the Circuit court wae paid. Counsel for defendants, 
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etates in his brief that the etatement of claim contains ne alle- 
gation to the effect that Katherine Swartz has not complied with 
the decree, This ie an error. By plaintiff's amended statement 
of clain it is specifically alleged that ane did not at any time 
pay or turn over te the plaintiff any of the sroperty involved 
er the value thereof, 

Counsel for plaintiff suggests that thie writ of errer ie 
brought simply for the purpose of delaying the plaintiff in the 
recevery of hie Judgment and aske ten per cent damages. We are of 
the opinion there is no merit in the defense presented and that 
Plaintiff's suggestion is well taken, 

The judgment of the Kanicipal court is therefore affirned 
and judgment against defendante of ten per cent. thereon, or 
$118, is entered in this court - damages. 

AFFIRMED WITH DAMAGES, 


Matchett, J., coneurs, 


kr, Justice O'Conner took no part in the consideration of thie cage. 
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ER. PREGIDING JUSTICE BeSURZELY 
PELIVERED THR OPLTRION GF THE COURT. 

Plaintiff appeals from an adverse judgment entered upon 
verdict directed by the court at the conclusion of plaintiff's evie 
denee upon the trial of an action brought under section 29 of the 
Vorkmen's Compensation act. 

¥rank Carver, ai employee of plaintiff, was injured by 
falling frem the third floor in a building under construction 
belonging to defendant Debroth. Carver and plaintiff were subject 
te the provisions of the Yorkmen's Compensation set and Carver ob- 
tained an award from the Industrial Cowalasion, which plaintirfr 
paid tc Carver as ecompemeation for his injuries, aid, under section 
26 of the act, plaintiff became subrogated to Carver'a rights 
againet defendanta. The claim was for 399669.52, 

The accident happened June 27, 1929, Plalintiif? was a 
Plastering und lathing contractor on Dobroth's buiiding. Dobroth 
aleo hed a contract with defendant Willi@ses for all the carpentry 
work, including the laying of the floors; there were other contracts 
with other contractors for plumbing, electrical work, ete. 

On the morning in question Carver was working on the third 
floor of the building. Im the central portion was a stairway well 
or hole about eight feet across where the stairs were later to be 
built; slongside of this hole was a platsorm of ordinary planks 
laid against each other on the joists; in the course of construction 
the permanent flooring would be placed on top of this sub-flooring. 


Carver had walked along these planks while working; during the day 
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Carver approached the well hole with the intention of maxing a 
seatfold across the well bole upon which he could stand and plaster 
the adjacemt walls; the ende of the sub-planke projected into the 
well hole from 6 to 8 inches; he stepped on the end of one of these 
sub-flooring planks and not being nailed to the joist it tipped 
over, throwing Carver down the well hole; he fell into the basement 
and received injuries for which he was awarded compensation. 

Carver testified that before he stepped on the plank he did not 
know that it was not nailed. Plaintiff testified that after the 
aecident he went to the landing on the third floor and exanined 

the sub-fleor planks and found that a number of them had not been 
nailed, and tmat both the nailed and unnailed planks extended into 
the well hele in various lengths. 

Plaintiff offered te prove that in the construction of such 
buildings it was customary to nail the sub-floor planke to the 
joists, two nuile to each plank, and, that Carver knew of this and 
relied upon it; tat whether they were nailed or not would not be 
noticed on casual inspection. The eourt excluded thie evidence. 

We are of the opinion this was aduissible. Proof of a customary 
method ef doing a certain act is evidence as to whether the failure 
to conform with thie cuetomary methed ia or is not negligence, 

wher ic 20s, 286 111. 196. 

The position of the defendants seems to be that the decla- 
ration charged specific negligence and not the violation of any 
custom. We do not so read the declaration. It is a charge of 
general negligence and the evidence as to the customary way of 


laying the sub-flooring should have been admitted. This ie in 


accordance with the holding ig Sturm v, Consolidated Coal Co., 
248 111. 20; Campbell v, ©. R. 1. & P, Ry, Co., 243 Lll. 620; 
Praney v. Union Stogkyards Go., 235 111. 522; North Chicago Sailway 


v. Irwin, 202 Ill. 345, and many other cases. The cases cited by 


defendants are not in conflict with these decisions. They are 
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eases which held that evidence as te custom was incompetent because 
the custesm was not applicable to the circumstances of the particula r 
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ease presented. Such a gnase was 0 
I11. App. 610. In Eeidler v, Branshaw, 20 Ill. 425, the evidence 
of an expert as to how other freight elevators were constructed in 
Chicage was held imsdviesible, the court saying that the only ques- 
tion to be determined was the conatruction of the particular 6leva- 
tor shaft in question. 

Plaintiff offered to show that defendant Williams in 
@ conversation with plaintiff admitted that his employees should 
have nalled the sub-flocring planks to the joists. Objection to 
this was sustained, This should have been admitted. It is a general 
rule that declarations of a party are adwissible in evidence against 
him on the principle that what he says ageinst interest may be con- 
sidered true, SHithn v. Gray, 316 112. 483; Probageo v. Crane Co,, 
233 111. App. 287. 

Carver testified that when he atarted to work he looked at 
the planks in question aud “that they appeared in good order,” and 
Subsequently explained that he meant they appesred te be in place, 
Objection to this teetimony was improperly eueteained. We alse think 
the evidence as to the expenses of going by taxi cab to the doctor's 
office fer treatsent of his injuries was sadmiselble. 

The defendant Williams oved to plaintiff's employees the 
duty of performing his work in such a menner ag net negligently te 
injure cther persons employed in and sbout the building. Flanogan 
x. Wells Sros. (o., 237 Ili. 32. As has been concinely stated in 
Fetzer v. boel Construction Go., 175 111. App. 402, "The law ia 
Well settled that a contractor whose servante are engaged upon work 
about which the servants of another contractor are also engaged, 
owes the duty of ordinary care in prosecuting his work in such a way 
as not negligently to injure the servants of tie other,“ 

Even without the excluded evidence the question of the 
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negligenee of the defendant Williams and the contributory negligence 
of Carver should have been submitted to the jury. Sut with the evi-+ 
dence admitted, which, as we have inticated, was Improperly excluded, 
the liability, if any, of Williams wae clearly for the jury to de- 
termine. It has been so reneatedly held that questions of negli- 
genee are ordinarily for the Jury to determine aa to make eitation 
ef decided cases auperflucus. 

The ease of Aefendant Debroth etanda on a different footing 
than that of defendant Williams, Sobroth was the owner of the land 
upen whieh the building was being erected anid had plans and apecifig 
cations drawn and submitted te various contractors for bida, Plaine 
tiff Anderson was given the plastering centract and defendant 
Williams the eontract for the carpentry work; these contractors, with 
ethere, procesded with the work. Dobroth himaelf dia ne werk en the 
building; he would exasnine it daily in order to check up as to 
whether the work was Being done according to the plans and apecifrica- 
tions; he had ne direction or control over Williams or any of the 
other contracters ae to the method of doing their work. The accident 
eccurred while the buildins was in the course of construction and 
while it was in the possession and control of the various contrace 
tors; the sub-flooring around the well hole was laid by Williase 
under his contract, which aleo ealled for the laying of the permanent 
flooring. Williams wae an independent contractor. "An independent 
contractor ia one whe undertakes te produce a given result without 
being in any way contrelled as to the method by which he attuine toat 
result.* The orner of the land on which a building is being erected 
for him by an independent contractor de net liable in damages for an 
injury to anyone due te the contractor's negligence.” Rogetbaug 
Bros. y. Devine, 271 I11. 354; Pioneor Construction Co, v. Hansen, 
176 111. 100; Foster v, City of Chicago, 197 Ill. 264; Boyd v. C. & 


BR. Y. Ry. Co., 217 111, 332; Meredosia Levee Dist, v. Industrial Com- 
Mission, 285 111. 68; Indiah Refining Co. v. Industrial B s 
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Plaintiff cites 231 





Ill. 290, us holding the owner of premises liable for injuries to 

a workman. The facts in that case are quite different from those 
under consideration. There the defendant was the owner of a 
building on which a workman wae injured by falling through the 
reof; the roof was composed of boards covered with tar paper, and, 
while the tar paper reaained intact some of tie beards underneath 
were splintered and breken; the owner presumably knew this; he eme 
ployed a contractor to do certain work on the roof and ene of the 
contractor's eapleyees whiie at work on tie rocf, which apparently 
wae safe, troke through, fell and was kilied. Jt was held that the 
broken and utente boards constituted a danger known to the owner 
and unknown to the werkmen on the rool; that the cumer should have 
meotified the workmen of this danger and his failure te deo so was 
negligence, in the instant case the owner, Bebroth, was net in 
Gentrel of the prenisex,neither did he know that seme of the sub- 
Yleexr beards were not nailed down, and had no cecasion or reasen to 
learn of thie condition. the record fails tc show any liability 
ef defendant Dobreth, 

The judgment auat be reversed and the cause remanded. But 
defendant BDebroth urges atrongly against a remandment as te him and 
aske that judgment of gil gapiat be entered here as to him. Ve 
agree with the suggeetions as tu the desirability of such practice, 
but however much we way be disposed to do this we are coupelled 
by the definite statements appearing in the reported decisions in 
this state to nold that a judgwent void as to one dev endant is 
void as to beth, and, that it carinot be affirmed as to one and 
reversed as to the other, but must be reversed as an antirety. 

fhe fact that in most of the cases so lwlding there was a 
Juégment against Joint defendants, does net necessarily demand a 


a 
aifferent procedure when the judgment io againet/plaintirr ana 
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in favor of two or more defendants. In Seymour v. Richardson VYueling 
Ce., 205 111. 77, the court quoted with appreval from Slack on 


Judgments (vol. 1, - 2nd ed. ~ sec. 211) to the effect that a 
judgment “if in favor of defendants, invalidity as to one will 


vitiate it as to sll.” In Covenant Club of Chi cage 





247 lil. App. 122, the court said: "The judgment wae againet the 
plaintiff and in favor of #11 of the defendants, It is a unit as 
to all of the defendants and if erroneous ae to one it ie erroneous 
as to all. It cannot be reversed as to one snd affirmed as to 
others.” We think the reasoning of the court im Livak v. Chicago & 
Erie Railroad, 299 111. 219, is decisive, and we therefore hold that 
the judgment in favor of the defendants was o unit amd must be 
acted upon a8 a whele. 

¥or the reasons above indicated, we hold that the judgment 
must be reversed and the cause remanded. 


REVERSED AND REMARDZD, 


O'Connor, J., and Hatchett, J., conour. 
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HERBERT ANDZRSON, ) 
| Appellant, 
| ve. ) APPEAL FROM 
| } CIRCUIT COURT OF COOK COUNTY 
 GHARLES 0, DOBROTH and ) 
BERT M. WILLIAMS, 


Appellees. 
SUPPLEMENTAL OF INTO" 


Counsel for defendant Pobroth renew their request 
that judgment of nil eapiat as to him be entered in this court, 
as authorized by Seotion 110, Practise het. I% is conceded that 
the judgment, deing @ unit, must be reversed as to both defendants, 
but it is argued that it is not inconsistent with the cases above 
sited to remand as to only one of the defendants and to enter the 
proper judgment in this court as to the other defendant. The only 
eases where thie has been done are, Freeman v. Dixon, 234 Il]. ApD- 
196, and Singer v. Cross, 257 Ill. App. 41. The procedure commends 
itself to us. It would be useless to remand for another trial as 
oy te Dobroth. Upon the undisputed facts, as 4 matter of law he 
_ gannot be held liable. To end the ease in this court as to him is 
| eonsonant with economy and common sense. 
ghe judgment of reversal as to both defendants will 


stend and the cause is remanded as to defendant Williams, and, 





%) judgment of nil capiat as to defendant Dobroth will be entered in 
| this court and the petition for rehearing denied. 
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NORTH“RN PICTURE FRAME CORPANY, ) q f Py 4 
a Corporation, ) i a i" j 
Appellee, } ae i 
) Arye FROM MUKICIPAL COURT j 
vs * apt? 4 & 2 
OF CHICAGG, i as 
VICTOR A. DOMSSY, ) - 
Appellant. ) 
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2 ad Om 4 ak oe G 
“R, PRESIDING JUSTICE MeSURELY j 
DELIVRAED THR OPINION OF THE COURT. 
Plaintiff, bringing suit to recover payment for a desk 
é@elivered to defendant and for eertain alterations, upon trial by 
the court had judgment for $873.09, from whien defendant appeals. 
Quentin J. Hallburg ie in the business of interior deeorating 
in whieh he sells furniture and other geods for furnishing homes. 
He wae engaged to do some work incderendant's home, including in- 
stalling a degk. Pursuant to this arrangement Nallburg ordered the 
gesk from plaintit? to be delivered to defendant and billed and 
charged it to him at $550, whieh included 10% for Nallburg's services; 
the desk was delivered te defendant's home and subsequently certain 
alterations were nude by plaintiff, all of which was charged by Hall 
burg to defendant. Defendant testified that he paid Hallburg every- 
thing he owed with the exception of apprexinately $325, which balanee 
Hallburg had aseigned to a third party. | 
Plaintiff manufactures “special furniture and decorative 
specialties" and Hallburg had an open account with it for goods 
purchased from time to time. Herman Andresen, an efficial of 
the plaintiff, received the order frou Hallburg for the desk to 
be delivered to defendant, Andresen says he told Hallburg that he 
(Hallburg) atill owed plaintiff for other goods purchased and 
plaintiff refused to sell him the desk on his epen account, and 
that Hallburg told him to sand the desk and bill to defendant who 
would pay for it. A statement of the open aceount of plaintirsr 
with Hallburg shows that both the desk and the cost of the altera- 
tions were charged to Hallburg. ‘There was also an invoice made 
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aut by plaintiff showing that thie desk was charged te Hallburg,. 

Plaintiff argues that Hallburg in erdering the desk acted 
as the agent of defendant. We eannot agree with this contention. 
Hallburg and the defendant were contracting as principals with 
regard te the desk and there was no contractual relation between 
the defendant and plaintiffs, the manufacturer of the dask, 

The documents rather diseredit Andresen's testimony that 
Hallburg told plaintiff defendant would pay ver the desk, for it 
was charged by plaintiff to Hallburg'’s account and not to the de- 
fendant, It should be noted that this was charged to Hallburg on 
Decexber 26, 1929, and subsequent items anpear in the Hallburg 
atatement which show that plaintiff continucd to ell him goeds on 
epen aceount ae late as May @1, 1930. 

In Hallburg's account with pleintiff the desk wae charged 
to him at $500, Thie confirms defendant's testimony that he agreed 
to pay Hallburg this amount for the desk, plus 10% for Hallburg's 
services, In thie suit plaintiff seeks to obtain $750 as the price 
of the desk. However, what Hallburg may have told pisaintiff would 
net bind defendant, 

aéndresen testified that in subsequent teleohone sonversations 
defendant promised to pay plaintifl for the desk. This is denied 
by the defendant, In view of the payment by defendant to Haliburg, 
it is hardly believable that he would aleo agree to pay plaintiff 
for the name thing. But in any event, such a promise would net be 
binding on defendant, ae no promine to make payment of the debt of 
another is binding unless made in writing. 

The facts establish that Haliburg in thie transaction was an 
independent contractor dealing with the defendant, and therefore de- 


flendant was obligated only to him and not to the plaintiffs, 


é We hold that the judgment was erroneously entered and it is 
therefore reversed with a finding of facts, and ae there could be no 
recovery judgment for defendant will be entered in this court, 

REVERGED WITH VINDING OF FACTS AKD JUDGRENT HRRE. 


Matehett and O'Connor, JJ,, concur. 
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35953 SIRDING OF PACTS, 


Wa find that Hallburg was not the agent of the defendant 
with respect to the purchase of the deak in guestion and the 
alterations thereon; that Aallburg was an independerit contractor 
dealing with the defendant; that the defencant did net promise 
te pay plaintiff fer the desk, and that even if such promise 


were made it was Gral and not tinding om the defendant, 
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THE NEW YORK, CHICAGO & ST, LOUIS 
RAILROAD COMPARY, 
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Appellant, 
vs. 


S. J. ROSENTHAL, 
Appellee, 
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OW CHICAGO, | 


267 1.4. 615° 
UR. PRESIDING JUSTICE MeSURELY 
DELIVERED THE OPINION OF THE COURT. 

Plaintiff brought suit for $73.28 as a balance due on 
freight charges. Defendant filed an affidavit of merits, in which, 
plaintiff says, there was no denial of the material allegations of 
its statement of ¢elaim. Judgment was requested upon the pleadings, 
which was denied by the court omd judgment for defendant was en- 
tered without hearing any evidenee. Defendant dees not appear 
in this court to defend the judgment. 

The statement of claim alleged that plaintiff was a cor- 
poration duly organized and existing under the laws of the State 
of Illinois, engaged in the business of so common carrier under 
the Interstate Commerce Act; that on Mareh 11, 192, the J. Sokol 
Manufacturing Company shipped 5,060 pounds of imitation leather 
bags, under a bill of lading isaued by the Delaware, Lackawana & 
Western Railroad Company from New York City, consigned to the 
defendant at Chicago; that this shipment was duly carried over the 
lines of the BD. L. & W. railroad and over the lines of plaintiff 
and delivered to the defendant consignee; that there accrued on 
this shipment, in accordance with the schedules of said carriers, 
freight charges to the amount of $86.22, of which $22.94 had been 
paid, leaving still due $73.28. 

Defendant's amended affidavit of merits did not deny any 


of the material allegations of the statement of Glaim, but alleged 


thet the merchandise referred to was not ordered by defendant 
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from the consignor; that defendant held the merchandise to seeure 
the payment from the consignor of any accruing freight charges; 
that plaintiff released the defendant from sil claims ror freight 
charges and instructed the defendant to return the merenhandise to 
the consignor, and that the defendant accordingly reshipped the 
merehandise to the consignor and that plaintiff is thereby estopped 
from claiming any charges from the defendant, 

It is an established rule of esurt that all averments of 
facet in the etatement ef claim not denied apecifically or by neces 
sary implication are taken as admitted. 
Z1l. App. 1. 





It is also well established that a consignee, by accepting 
aelivery of merchandise, becomes liable as a matter of law for the 
full amount of the freight charges, and thet the only defenses 
availeble to one who has accepted the shipment are payment and the 
running of the statute of limitations. B.C. C, & St. L, Ry. Co, 
v, Fink, 266 U, 3. S77; RE. ¥. oS. & 8. 
Co., 286 U. 8 406; L. 3 
265 U. 8. 39; & 
irom Co., 286 111. 267. 







The judgment of the Municipal court is improper. It is 
therefore reversed and judgment for plaintiff fer $73.28 is 
entered in this court. 

REVERSED AND JUDGKENT HERR, 
Matehett, J., coneurs, 


Nr. Justice O'Conner took no part in the consideration of this cage. 
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GEORGE BURDEN, j 

Appellee, § 

: APPEAL PROM CIRCUIT com, 
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| | COOK COUNTY. 

RISSMAN LUMBSH & SUPPLY mips 
COey Oh Ble, ~, | / a i Papal 

Appellants. <67 I. he O10 


MR. JUSTICHK HATCHETT DALIViRE: THE OPINION OF THe COURT, 


dune 29, 1926, a judgment of $924 was entered in favor 
ef Geerge Burden amd ugeinat Re A+ Goldman and Kigeman Lumber & 
Supply Companys The judgment wes entered upon an award of the 
Industriel Commission purevant te the provisions of the ‘orkmen's 
Cempensation act (cmith-Hurd's [11. Kevised States, 1931, chap. 48, 
gece 1566) In June, 1931, ac execution iseued and was served on 
the Riseman Lumber & Supply Coe, which thereupon filed ite petition 
praying that the judgment might be vacated, the records corrected 
am the execution against it stayeds 

The petition was duly verified and averred that the 
Risemah Lumber & Supply Co. was an Illinois cerporation, having 
its place of business at 5800 Milwaukee avenue, Chicagog that 
prior to November 9, 1928, He As Goldman was employed by it as 
a solicitor and estimatorg that Goldman aleo hed an indepondent 
business at léth and State streets im which the Riseman Coe had 
no interest; thet om Noyeuber 9, 1924, a letter was addressed to 
the Riseman Lumber & Supply Co. in connection with an » ecident 
whieh eecurred in the yard conducted by Goldman at 16th and State 
atreetss that the letter was received by Goldman but thet he dié 
not diselos: the contents thereof te any officer or director of 
the corporations that without knowledge of the liseman Cove 
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correspondence was had with the Industrial Cosmission, although 
the company had no branch office at 1léth and State atreets and 
had mo conneetion therewiths that without notice or knowledge on 
the part of amy officer or director of the corporation, proceedings 
were commenceé before the industrial Contaisewion on May 1, L086; that 
without netice to the Risaman Coe, Goldman by agreement became a 
defendent thereteg that without notice to the Hiseman Coes it was 
stipulated between counsel for the parties that plaintiff was working 
wider and subject to the Vorkmen's Compensation act for Goldman on 
Pebruary 3, 1923, amc that he sustained am injury im the course of 
his employment and thai notice and cemend for compensation wxa given 
te Goldman within the required time ani that the wages were in exeess 
of $28 per week and that mediesl aid was furnished and that Goldman 
paid $38 and that the only iseue so far as Goldman wes concermed was 
the nature and extent of the injury and the amount of compensstione 
fhe petition further everred thet «t said proceeding 
and after guch stipulation the arbitrators stated that the question 
so fer as the Risenan Lumber & cupply Soe was concerned Was whether 
plaintiff on February 3, 1928, wes working under or for the hissman 
Lumber & Supply Coe and under and avbject to the vorkmen’s Vompensation 
act; that a Mr. Kelly, who represented Goldman, etated that this was 
true; that the only evidence as to the liability of the Rigeman Coe 
wae given by plaintiff, who testified that on February 3, 1928, he 
was working for the Risemen Co. and for Goldman, and thet thereafter 
he received compensation of 633 from Goldmanj that no proof was 
ever offered that plaintiff was employed by the Rissman Co, and that 
no demand was ever made by him upon itg that without notice to the 
Rigeman Gos the Industrial Commission made its award June 14, 1928, 
for a lump settloment of $876.73, and thet this Lurp settlement order 


wee delivered to Goldman's attorney and not to the Niseman Coes that 
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eorresponience was had with the Industrial Comission, although 
the company had no branch office at 16th and Stete streets and 
had no connection therewiths that without notice er knowledge on 
the part of any officer or director of the corporation, proceedings 
were commences before the Industrial Comaiseion on May lp LYad; that 
without motice to the Risaman Coe, Goldman by agreement beoame a 
defendent thereto; that without notice to the Hiseman Coes 1% was 
stipulated between counsel for the parties that plaintiff was working 
under and subject to the Workmen's Compensation act for Goldman on 
Pebrucry 35 1998, anc that he eugtaimed an injury im the course of 
his employment ed that notice and demand for compensction wea given 
to Goldwan within the required time ami thet the wages were in enteoss 
of $28 per week and that mediesl aid was furnished and that Goldman 
paid $38 ard that the ‘only iscue so far as Goldman was coneermed was 
the vature and extent of the injury and ‘the asount of compensation. 
The petition further everred thet at said proceeding 
and after such stipulation the arbitrators stated that the question 
so for as the Risemarl Lumber & Supply Co. was concerned was whether 
plaintiff on Februery 3, 1928, was working under or for the Rissman 
Lumber @ Supply Co» and under and subject to the Yorkmen’s Compensation 
act; that a Mr. Kellys who represented Goldman, etated that this was 
true; that the only é¢videnee as to the liability of the Kiseman “oe — 
wae given by plaintiff, who testified that on February 3, 1928, he 
was working for the Risemen Co. and for Goldman, and thet thereafter 
he received compensation ef 633 from Golcmans that no proof was 
ever offered that plaintiff wes employed by the Kisaman Co», and that 
Ho @emant was ever made by him upon its that without notice to the 
Rigeman Go. the Industrial Commission made its award June 14, 1928, 
for a lump settloment of $876.75, and that this lucp settlement order 
wae Gehivered te Goldman's attorney and not to the ligcman oe% that 
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property of the Rissman Coe and a custodian placed on the premises. 

The prayer of the petition was thet the judgment might 
be yacatec ami the records corrected to show that the judgment was 
entered against Goldmen either in his own nome or as trading under 
the name of the hincmen lumber & cupphy Cos, if he cid trade under 
such name, and that the execution against the Rissman Cee might be 
stayec amd such orders as the court might deem proper made. 

Plaintiff filet a demurrer to the petition which was overe- 
ruled “hereupon he anewered denying that the full amount of the judg- 
ment had becm paid Bui admitting that £250 hed been recevered in a 
gamishment proceeding and that 9306 had been recovered on account of 
a juégaent by confession against the Garrett Biblical Imetitute and 
that there remained due on the judgment the swum of (605 and costa. 
The anawer further denied a11 ether material watters and that the 
Paseman Coe was emiitled to r¢dief other thati a remittitur paid on 
aceount of the judgment. 

On Secember aly 1931, the matter come om for heering before 
Judge Pomeroy im the Cireuit court, whereupon on motion of the attorney 
for pleintifé the court entered an order which recited that the cause 
enme on to ve heard on the petition, “and i¢ appearing to the court 
thet the said judgment heretofore entered by this court on, to-wit, 
the 29th day of June, Ao lie 1928, was entered under and by virtue of 
the “orkmen's Compensation Act, chapter 48, Revised “tatutes of 
Illinois, and that thie court is without jurisdiction to entertain 
the motion of the waid petitioners It is therefore ordered that the 
motion to vacate be and the same is hereby deniedg it is further 
ordered thet the order of this court heretofore entered on, to-wit, 
June 26, 1921, staying execution and the levy made thereon be and 
the came ia hereby vacated and set aside.” Prom that order the 


Rigeman Lumber & Supply Co. prosecutes this appeale 
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it is urged that the court hed jurisdiction under seotion 
89 of the Practice act, and that the court could correc$ an error 
in form without any petition on a mere motion. Sokol Coe ve Cunningham 
231 Illes Appe 154, ané other ceses are cited te that offect. It ip 
alse urged that the court has jurisdiction over ite judgments and 
will stay the collection ef « paic judgement and order it eatiefied ef 
record, on the authority of Hardy ve Hewkines, 141 Tiles 5723 Hendel ve 
Curry, 254 [lle Apps 36% that the court has power to vereate « judgment 
at any time after the expiration of the term, where the court was 
without jurisdiction to enter the judgment, ané thst this rule is 
applicable in statutery proceedings (Eeeler ve People, 160 Ills 1794 
City of Chiesgo ve Nodecks, 202 ille 2575 Villeme of iioltom vs -oltom, 
331 Illes 83)3 that in eases where a ewart ef general jurisdiction is 
exerciaimg special or Limited powers er where & court has limited juris- 
éietion nothing is taken bBDy inteniment in favor ef the jurindietion 
(City of Chicago ve Bitte 634 Tlle G16; City of Chigage vy. Nedoek, 
202 Ille 257); further that the petition might he treated as a common 
law writ of certiorari under which the cirevit court exerciaing ites 
general jurisdiction would have the power to review ite restricted 
juriediction in the statutory proceeding (Brown vy. Van Sowrem, 540 DLle 
118), and finelly that this court has jurisdiction to review the setion 
of the circuit court in denying the motion to vacate the judgment and 


in dismissing the petition (City of Park Ridge vs» Murchia, 258 Illes 
5653 Zeople ve Cosh Belt, 311 Tll. 29.) 


None of these contentions can be sustained, in view of the 
controlling fact that an action under the vorkmen's Compensation act 
has been held to be a purely statutory proceeding and that exclusive 
provisions for the manner in which a judgment uncer that act may be 
Teviewed are prescribed by statute. The legislature in the enactment 
of that statute had the power te previde how Judgments end proceedings 
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thereumécr shevldd be reviewed or, in ite ¢iseretions, te provide 
that the same chould not be reviewed at all. ‘The oneer of People 
ve MeGoorty, 270 Ills 610, and Wiernan y+ Tndustrial Commisrions 
B20 Ille 6235 conatruing subsection f, section 1° ef the Yorkmen's 
Compens<tion act, are controlling and conclusive, The leciniature 
has preaeribed the cnly method by waleh a Judgment entered uncer 
the Yorkmen's Compenostion set may be reviewed. 

The Cireuit court being wholly without jurisdiction to 
entertain the petition by renson of the prévicions of the atetutbe, 
the trial court properly found that it wus without Jurisdiction 
and cismiseed the same. The jucgment will therefore be affirmed. 

ATY LAM 


MeCurely, Pe Je, and O'Conner, Jey Goncure 










“geemtray odd tM GL wotgoss 4. modtooadan: wastes ea ue ‘ 
 eaetefatans. od? .akoutaaa> ite yak livwtios ara yisa wokdediegaay 
_Aobme horsdae tcongiar a stodity yt Sad peee one iti J 





Cys 


edemek its ed ox@loinds Lin drome, ‘eet in a 
wie 6 Re natn the % “teas 


A ra tn 


wR TOR dave seemed Me ok be 


aN 


ae 





BRN Be ee. Ree ee: ee. e ‘ of 


ad chide Ye awe ak’ : 









a es reas Be, “ Bde Pay ae : 3 | bs Ee : | 
& i " Aes one Sd ia Ah sah Laneonos 
" pd wad) rotwiesy 
: fond ba pling 
ss es by ; . r | 
Ld J 5 
Sep A ne 
| va TO Th = 
a) a £ F. Me ma 5 N 





35857 


OSCAR ERLSOR and EK. A. HOLMBERG, 
Trading ae Nelson & Holmberg, 
Defendants in Error, 


ve. 


TRENNER J, JACOBSEN, Sued as 
Ferner Jacobson, iruding as 
Jacobson & Company, 

Plaintiff in #rror. 





a i ee Re ee te ee ine Se 


BR, JUSTICE RATCHET? DELIVERED THE OPINION OF THE COURT, 


Welson and Helmberg aued Jacobsen in tort averring in the 
atatement of claim that om December 21, 1928, and on January 5, 
1929, they delivered goods and merchandise to him, on the one date 
ef the value ef $51.35 and on the other of the value of $11.90, 
the same to be paid for upon delivery; that in each case defendant 
delivered in payment therefor a check which wae returned by the 
bank unpaid, It was aleo averred that defendant 4id these things 
for the purpose of cheating and defrauding plaintiffs to the 
amount of $63.95. Defendant filed an affidavit of merits denying 
any intent to cheat or defraud plaintiffs, admitting the contracts 
for the sale of the goods, and setting up a discharge in bank- 
ruptey claiming the benerit of it. 

There was ao trial by the court and a finding that defendart 
was guilty in manner and form as eharged in plaintiffs’ statement 
of claim, with damages of $63.95 and jud. ment on the finding for 
that amount, motions for a new trial and in arrest of judgment 
having been overruled. 

Defendant in his brief presents twenty-one points indi- 
cating (we guess) a doubt in his own wind as to whether any one 
of them is valid. It is first earnestly contended that the judg- 
ment should be reversed because there is a varianee between the 


statement of claim and the summons, An examination of the record 


indicates that the praecipe an! the statement in the case were 
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filed Hay 21, 1929; that the summons issued against "Trenner J, 


Jacobsen; while the statement of claim describes defendant as 
"“gerner Jaeobeon,” an alias sumone was issued returnable on kay 
25, 1931, and was returned served on Trenrer J, Jacobsen on say 
12, 1031. On way 20, 1951, the appearance of Trenner J. Jacobsen 
was filed by his attorney, and on the some date an alfidavit of 
merits, executed ae of lay 18, 1931, was filed, it is described 
ae the affidavit of "Trenner J. Jacobsen." Prior to the iesuanee 
of the alias surmons,on May 6, 1931, an order Was entered "that 
ali records, papers and proceedings be amended by changing the 
name of the defendant to read Trenner J. Jacobson." dowever, in 
the finding defendant is deseribed aa “Ferner Juccbaon." A 
ecapias izsued on October 14, 19531, against irenner J. Jacobsen 
and was duly served, as the return snows, by a dalivery te ‘renner 
Jacobsen. the appeal bond is executed in the name of Trenner J, 
Jacobsen. 

Section 6, chapter 7, of the statute of Amendments and 
Jeofaile (Smith-dard's Ili. Rev. State. 1051, chap. 7, eee. 6, 

Pp. 3230) pravides: 

*Judgnent shall not be arrested or stayed after verdict, 
nor shall any judsment uvon verdict or finding by the court, or 
upon confession ni it oF non sum informatus, or upon any writ 
of inquiry of damages be reversed, impaired, or in any way af- 
fected, by reason of any of the following imperfections, omis- 
sions, defects, matters or things in the process, pleadings, pro- 
ceedings or records, namely: *** 

Tenth--for any mistake in the name of any party or person, 
or in any sum of money, or in the description of any property, or 
in reciting or stating any day, month or year when the correct 
Mane, time, month or description shall have been once rightly 
alleged in any of the pleadings or proceedings." 

This statute, when 6onsidered in connection with Kerr v. Swallow, 


33 111. 379, where a variance in the christian name of the de- 
fendant is held to be not material, makes iupossible a reverasl 
on this ground. 


The evidence shows that cheeks given for the goods in 


question were post-dated, and it is strenuously contended that 
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this negatives any intention on the part of defendant to defraud 
plaintiffs, It was held in People v, Westerdah], 316 fll. 86, 
that the mere fact that a check was postedated was net sufficient 
to prevent a conviction under paragraph 255 of the Criminal Code 
(Smith-Hurd's 111, Rev. State., 1931, chap. 35, par. 255, p. 
1027) for the offense of obtaining geods by means of a worthless 
cheek. (One who purchases goods not intending at the time to pay 
for them is guilty of fraud, and the evidence in this record is 
surficient, we think, te show such intention on the part of this 
defendant, Apparently, plaintiffs did net rely on defendant's 
pergonal credit but defendant drew and delivered the cheeks for 
the purpoee of inducing plaintiffe to believe that the same would 
be paid on presentation and thus succeeded in securing the 
poerrerssion of the goods, The fact that both deliveries of mer. 
chandise were made on a C. O D. or cash on delivery basis would 
indicate that plaintiffs relied not upon the nerseneal credit of 
defendant but upon checka which he delivered, 

Defendant slse contends that the discharge in bankruptey 
shoulé have been held to be a defense te the action. The allega- 
tions and the proofs tend to show that this defendant, threugh 
the use of these checks by false representations, secured 
possession of there goods not intending to pay fer them. The 
Bankruptcy act is intended to release honest debtors, not those 
whe succeed in obtaining goods by false representations. Vorsyth 
v._ Vehmeyer, 176 111. 359; Guernsey-Newton Co, v. Napier, 275 
Pac. 724, 14 A.B.R. (K.S.) 665. 

The judgment of the trial court is affirmed, 

AFFIRMED, 


MeSurely, ?. J., and O'Connor, J., coneur. 
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TYLAR & MIPPACH, 
a Corporation, 
Appelles, 





APPBAL FROM SUPRRION COURT 
ve. 
OF GOOK COUNTY. 
COOK LUMBER & TERMINAL Co., oO G at oe sa fe 
a Corporation ; f7 tt AK aa 

: Appellant, fe 6 tefle OG 0 


CO Re ge Se ie ca ce ree at 


RR. JUSTICHR BATCHETT DELIVERED THRE OPINION OF THE COURT, 


December 19, 1931, plaintiff sued defendant in assumpeit 
for goods sold and delivered. Attached te the declaration was an 
affidavit of clseim to the effect that tiere was due the sum of 
$1949.73. Defendant was served and filed an appearance on Januagy 
8, 1932, 2 plea of non assuzpsit on January 14, 1932, and on tne 
gaae doy an affidavit of merite utiattached to the glea, January 
16th thereafter the plea and the affidavit of merits were stricken 
from the files as being insufficient in law, the default of defend- 
ant wae entered, and a judgment wae rendered for the amount ag 
stated in plaintiff's affidavit. whis is the judyment which de- 
fendant seeks to reverse by thie appeal. 

It is urged that the affidavit of merits is sufficient as 
a matter of law; that the court erred in striking it and abused 
ite diseretion in refusing to permit defendant to file an amended 
affidavit of meritea, 

The declaration, whic: consisted in part of the common 
counts, contained a copy of the invoice showing deliveries of 
merchandise upon various dates from Wareh 13th until November 17th, 


1931, for the total price of $4700.50, credits thereon by payments 
in cash on June 12th, August Sth and November 6th, amounting to 
$2800 and credits by return of merchandise on October 26th, Novenber 
3rd and Hovember 7th amounting te $409.27, leaving a balance due 


of $1881.23, which with interest thereon at five per cent fron 
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December 23, 1931, mounted to the total sum claimed, 
The defense as set up in the affidavit of merits slleged 
that the merchandise delivered conslated of quantities of a 
special type of glass known as “cryatal sheet;" that plaintiffs 
corroration had warranted that all of the glass would be white in 
solor end would not be soratched sc that 1: would be suitable for 
uae in edge illumination wherein rays of light were refracted not 
threugh the plane surface of the sheet of glass but through the 
edge thereof; that the agents of plaintiff exhibited to defendant 
samples of this glass and warranted that the merchandise te be de 
livered would conform to the sample; that the glass was delivered 
at irregular intervals from Karch 13, 1931, to and ineluding Wovenber 
17, 1931; that the deliveries were in varying quantities and were 
mace in large erates “and that it was impossible by inspection, at 
the time of the delivery of any shipment or shipments, of geld mer- 
chandise, to ascertain whether it conformed to sauple and te the 
warranties mede;" that when the servants of defendant eperned the 
crates “it became apparent that much of the said glass was off 
eoler, that it was not white, that therefore it did not correspond 
to the said samples in these respects, nor to the warranties there- 
tofore made by the plaintiff, and that the said glass was so 
seratched an to render it quite useless for edge illumination purposes: 
The affidavit of merits states that on Getober 26, 1931, 
o® soon as these defects beenme apparent, defendant ordered the 
return of a quantity of this merchandise, and that the same was 
returned and accepted by piaintiff corporation; that a similar 
defect became apparent on or about November 7th in another 
quantity of merehandise; that thie also was returned and ac- 
cepted by plaintiff; that thereafter on or about December 2, 1941, 


when defects in more of the glase became appurent, defendant ine 


formed plaintiff through ite officers of that fact and tendered a 





shominls swe fated edt ot betawome , {EOL ,S% i 
begelis dino Io tivebttte odd at qu fon a6 onaston edt’ (607 : 
@ te eeisiionwe te hegelenios heterifen oe Riseunsionnam ois “teat . 
Vitiakely ode * ; tonsa istayye” ee avost asealy to saw ‘fatosga a 
Hi othdw af bfuew wants edt to Lin tad Sotmecaaw beet sok tacaqtte 
46) eGiadive of pinew 3f fads? of hodgtetos od fom bisow hows caile 
fou Setoattex exr9ev daail ‘to eer aletsde moltembawlt? egbo at eau 
ad? dywordd oud antsy to Seeds eae Yo soettve srie td Set Hywouse 
sanban' teh os bogididze Ti italala te agaagen ome fat (oetesy ngbe 
“th ad ad oa tance taa gas dasts he daenea haa waata eit te ao tq . 
botevt feb naw wea ky ests tats se Lgmae ests ot sexe too biuow cae 

page eo pathasoat him of eet bi Korwee me sfeveesat mate; 


“otew bans asi? idaaue sotcrne at etew astnork Lob ostt test “ater, " 
en Bay 





ta - npttongent <d fd tevoqat eev ak catia baw” aotere enxst ni , - 
es ay sik a) 
198 tas 26 Roses em, 28 Eg ‘to art Lob oer te 
» o nqida. ie Ye. yh edt wee 


) ert ot baa olqoue rr hourxe09 2 soit atazteoas ot aioe 
i; Me See Or 1) 
ods bea qo dam bae oh 20 atguvane oat nom tad *. ioben hy Py 
Pe os 


Der obi 
x 


Manatankee nen bib tt sxeloredt sas ed biter ron vam tb todd ee ie aoe 
~etedt soldanziew edt of “ton sndpo gaa ones? ot en renee blae ott of 
oe ea nants ban eat Gast bas Takoma te ast au eae preter 

J svacurue no 2daniaw it eube io? saeLeae os tup ei ahr of ns bedoderp 
fE9L ,a% tedor00 ao tats antare etizem Yo ttven tte ot hind, 


ee apa 


eas bexebre tarbastob ,saersaqe saws 4 soon ovens ta as0e 





j uae 


il 


Pues Te nis. 

wihate 6 tant {ito fatocto9 rekate ce we badqoooe bas ae 
Ge Dee 

_ teddous a set reds vou fone 0 - des » omaned Bata: 4 Ny 


sav ome os sans heise oabbacsiaxem Pyar rt» we tawup 2 t0 





rr J 





3 


return of the remaining merchandiae, 

The affidavit denies an account stated and avers thet de. 
fendant corporation was organized urder the laws of Tllincia “fer 
the sole purpese of dealing in lumber and lumber producta;" that 
the charter of the defendant eorperntion did not give it the right 
te purchase, e@ee]l or otherwise deal in the glaseware whieh wan sold 
by the plaintiff corporation, and that therefore the agreement ef 
purchase and evle of the merchandise was pitre vires the defendant 
corporation. 

The Uniform Salea sect (Smith-lHard's I11, Rev. Stata. 1931, 
chen. 1214) is aeplicable., Section 16 of that act previder: 

"In ease of a contract to seil or a sale by sample: 

(a) there is an implied warranty that the bulk shall correspond with 
the semple in quality; #** (¢) If the eeller is a dealer in goods 
ef that kind, there ie an implied warranty that the goods shall be 
free from any 4efeot rendering them unmerchantable wich would not 
be appsrent on reagonable examination ef the sample, * 

Section 49 ef the same siatute provides; 

"In the absence of express or implied agreenent of the por- 
ties, acceptance of the goods by the buyer shali not discharge the 
seller from liability in damages or other legal resedy for breach 
of any promise or warranty in the contract to sell or the sale, 
But, if, after acceptance of the goudsa, the buyer fail te give 
motice tc the seller of the breach of any promise or warranty within 
@ reasonable time after the huyer knows, er Gught to knew, of such 
breach, the seller shall not be Liable therefor,” 

Defendant contends that conceding that these coode were 

accented by it, notice of the alleged breach of warranty ae given 
te plaintiff by defendant was alleged to have been made within a 
reasonable time, The pleadings show that the deliveries began 
March 13, 1931, and ended liovember 17, 1951. A large part of the 
goods was accepted and substantial payments were made thereon with- 
out any notice to plaintiff of any claim that the goods were defec- 
tive in any respect. The affidavit of merita does not set up or 
describe with any degree of certainty the particular delivery which 


it is claimed was defective, Uo far ae the avermente of this affi-e 


@avit sre concerned all tie defective goods may have been returned 


to plaintiff and accepted by plaintiff, Defendant cites a number 
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s Uo., 294 Ill. 58, where 
a defendant claimed that an automobile purchased and to be paid for 
in installments turned cut upon use toe be defective, and it was 
held that a delay of four months in giving natice of the claimed 
defect was not as a watter of law unreasonable; Schram v. Gutten- 
burg, 198 8. Y. GS. 209, where there was a Sule oy an article known 
as "Crown corke" which were discovered to be defeetive by the cus- 
tomer one year later, and notice within that time was held to be 
sufficient; Gleason v. Lebolt, 212 h. Y. &, 227, where a dismond 
was cold December 31, 1920, and warranted to be perfect, and in 
June, 1922, for the first time was found to be defective and notice 


thereof given, and it was held to be in time; 





v¥. Sharend, 217 Kk. W, 941, where a manufacturer shipped shoes from 
its fectory to the vende Crom Kareh 18 until May 25, 1925, the 
vyendee complained of defects on June Sth, June 27th and July 7th, 
and on July 17th reeeinded the sale on account of these defects, 

and the notice was held to be in time, the nature of the defect 
being such that it would be discovered only after the shoes had been 
worn by the customers of the vendee. The general rule is, of course, 
that a vendee must give notice of claimed defects within a reason- 
able time and that ordinsrily what is considered a reasonable time 
is a question for the jury. liowever, where the facts and cireum- 
stances are such that there could not reasonably be a difference 

of opinion as to whether the vendee had given notice within a 
Treasonable time, then the question becomes one of law for the court. 
Section 48 of the Uniform Sales act (Smith-iurd's 111. Kev. Stats, 
1931, chap. 1214) provides: ; 

"The buyer is deemed to have accepted the goods when he in- 
timates to the seller that he has accepted them, or when the goods 
have been delivered to him, and he does any act in relation to 
them which is ineonsistent with the ownership of the seller, or 
when, aiter the lapse of a reasonable time, he retains the goods 
without intimating to the seller that he has rejected them," 


Section 49 provides: 
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“In the absence of express or implied agreement of the 
parties, acceptance ef the goode by the buyer s.all not diecharge 
the seller from liability in damages or cther legal remedy for 
breach of eny promise or warranty in the contract to sell or the 
sale. But, if, after acceptance of the gocds, the buyer fail to 
give notice to the seller af the breach of any promise or warranty 
within a reasonable time after the buyer knews, or ougnat to knew, 
ef such breach, the seller shall not be liable therefor," 

Here, the allegation of the affidavit is that glase was 
delivered in large cratea and that it was impossible by insepee-~ 
tien at the time of shipment to ascertain whether it econlermed to 
sample and warranties, but this obviously is only the conclusion 
of the pleader. It appeare from the affidavit quite definitely 
that there was no reason why the glase could not be promptly in- 
spected at the time of ite delivery. Under the facte as saverred 


by this affidavit, 1t must be held se & matter of law that there 


was no timely attempt made to rejeet the glaes. ik u nh 
Corp. v. Caroombas, 230 N. ¥. G. 537. The cases upon which defend. 


ant relies are all clearly distinguishable upon the facts, and 
without any lengthy diseussion we hold that Dllingig Ulaee Uo. vy. 
Oze) Co., 197 Lll. App. 626; Sureka Walat Co. v. Jlerrick Bros, & Op., 
226 Ill. App. 316; Goodlatte v, Acme Gales Co,, 229 Ill. App. 610; 
Panama Hat Works v. Paragon iat Co., 248 Lill. App. 531, and MeCaskey 
Register Co, v, Littie, 253 111. App. 431, are cases where upon facts 


not materially different from these which appear here the court held 
as amatter of law that timely notice wan not given. 

Heither are the facts set up in the affidavit aseerting the 
defense of ultra yires sufficient. If the purchase of glase was 
actually ultra vires the corporation, consiateney en the part of 
defendant would have required of it an offer to return all the glass 
delivered. It has been held that the plea of ultra vireg should not 
a8 a general rule prevail where interposed for or against a corpora- 
tion when it would not advance justice but would accowplish a legal 
wrong. Kadish v. G. 0, B 1, & B. Asgogiation, 151 Ill. 531. A 


corporation may exercise not only the powers expressly granted by 
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its charter but also such powers as are reasonably necessary to 
enable tt to carry into effect the objeet for which it was 
created. Venner vy. Chicago City Hy. Co,, 236 111. 560. A plea of 
ultra vires which would huve the effect of allowing a defendant 
to receive and keep goods and merchandise fer which it would not 
be recuired to pay would seem to have some of the ethical qualities 
ef lieensing plracy on the high seas. The averments of this affi- 
davit are wholly insufficient to sustain the interposition of that 
defense. 

it is also urged that the court erred in failing to alicow 
defendant to file an amended affidavit. The proposed affidavit is 
not preserved in the record. It is true that smendments te plead- 
ings should be liberally sllowed for the furtherance ef justice and 
that this court will not hesitate to reverse where discretion has 
been abused in thie respect, but in the absence of any showing as to 
what the amended affidavit would contain and under circumstances 
such a8 appear here, ve connot held that there was any abuse of 
discretion, 

Fer the reasons indicated, the judgment ef the trial court 
is affirmed, 
AFFIRMED. 


MeSurely, ®. J., and O'Connor, J., concur. 
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SOLOMON LEWIS, ae / ff 
Appellee yt ¥, ee | 
: Y \APPRAL /FROM MUNICIPAL COURT 
va. jf) \ Bc wot 
i), F CHI QAO 
MORRIS RICHTER and LOUIS A, SHEBREAN, <}.~ a 
Appellants. ) , * ; 
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BR, JUSTICE MATCHETT DALIVERED THE OPIKION OF THE COURT. 


In an action on contract and upon trial by the court there 
was a finding fer plaintiff in the sum of 9171.33 and judgment 
thereon which defendants seek to reverse, 

The claim of plaintiff arises eut of a transaction by which 
on April 20, 1929, defendant Richter conveyed to plaintiff Lewis a 
piece of real estate in Cook county, Illinois. Defendant Sherman is 
an attorney who represented KRiehter in closing thia transaction and 
who acted as escrowee of a fund deposited by Hiehter for the bene- 
fit ef plaintiff at that time. 

The prinetpal contention ef defendants is that the finding 
and judgment is axainet the manifest weight of the evidence. It 
appears to have been the desire of the parties in making their final 
settlement that the taxes should be prorated, and the written agree- 
ment executed by them at that time recites that "the party ef the 
first part (Richter)” has “credited the party of the second part 
(Lewis) with the sum of $72 ih and as for the general taxes levied 
or to be levied «** for the period beginning on January 1, 1928, 
and ending on April 30, 1920;" that “whereas, the general taxes levied 
or to be levied on the above described premises for the year 1926-9 


Cannot now be ascertained by or paid to the County Collector,” the 
parties therefore agree “that when the annual taxes for the year 


1928 upon the above described premises are levied and the amount 


of same ascertained from the proper local authorities of Cook County, 


Tllinois, it shall be the duty of the above mentioned parties to 
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adjuet the difference in said taxes from the period of the lst day 
of January, 1925, to the 30th day of April, 1929, and pay to each 
ether on demand said difference;” that “the party of the first part 
hereby expreesly and mutually egress to pay om daman’d to said party 
of the second cart whatever gum in taxes ae figured will exeeed the 
gum of $72.00 now sliewed to the party of the seeond part in and as 
for the taxes for the above montioned period, and the party of the 
second part hereby expressly agrees to pay to the party of the first 
part whatever sum will be less than 674,06 new allowed said party 
of the firet part as figured.” For the purpose of earrying eut this 
agreenent 7300 was deposited by plaintiff with defendant Sherman, om 
an agreenent wae made between Hichter, Lewis and Sherman which ree 
cites the sale of the premises ond that “in prorating the general 
taxes for the year 1926 and up to and including spril 30, 1929, oan 
Allowance was made of $72.00; and whereas, it is expected that gen- 
eral taxes for the sald period will exceed said sum," it was agreed 
that the $300 so deposited was "to be held by the party of the third 
part until such time as the general taxes for the year 1925 are 
ascertained, at which time the taxes for said peried ending April 
3G, 1929, will be prorated on the basis of the 1923 tax bill; and 

in the event it should appear that the amount due the party of the 
second part exceeds the sum of Seventy-twe dollars ($72.00) for 

the said period of time, then, in that event, the said party of the 
third part is directed to acply such portion of waid Three Hundred 
Dollare ($300.00) left with him in deposit toward the payment of 
such taxes for the year 1928 and 1929 prorated to April 40, 1929.° 
The agreement also provided that in the erent that ssid sum was ex- 
hausted, Richter should pay Lewis on demand the amount found due, it 
being specifically agreed that Sherman sheuld net be liable to 
either of the parties in any event, except so far as the $300 was 


applied toward the taxes, 
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it appears from the evidence that for the year 1920 the 
property sold was assessed at the sum of $914.42, and that the 
pro rata share ef ssid taxes from January lst to april S0th 
amounte to $171.52; that plaintiff demanded payment of this ameurt , 
but that defendants refused to pay, contending that the eontract 
when properly construed provided for prorating of the 1929 taxes on 
the basis of the 1928 tax bill. The attorney fer plaintiff, ur. 
Goode, testified that prior to the closing of the tranaaction he 
had ascertained the amount of the taxes for the year 1928; that he 
went with Sherwan, or someone from his of fice, to the office ef 
the Seurd of Assessore aud checked the figuree; that there was no 
bil. obtainable at that tine, but he received an estimate ef the 
taxes for 1926 waich covered only the let sold and not the building 
thereon and which was approximately @72. He alse testified that he 
had & conversation with Shersen and told him that they could not 
cellieect tor the 1926 taxes because there wan an assesement on the 
land only, and tuat he wrote to Sherman teliing him to held the 
eserow until the 1929 bill would come out; that subsequently Gherman 
Called him up and asked him whether he would have the wan whe had 
taken care of the taxes in 1928 again keep the building from showing 
on the tax bill for 1923. The atterney further testified that he 
toid Sherman that plaintiff would not agree to that; that when the 
1929 tax bill came out, he denanded the neney and that Sherman said 
that he couldn't pay him because that money belonged to the tax 
fixer; that he (witness) told Sherman, “Il am not interested in any 
tax fixer, I want that money for Lewis,* and that Sherman said, “I 
will send the tax fixer over to your offiee;" that Sherman then 
told nim that he could get the money only by filing suit, 

Sherman testified that when Mr. Goode informed him that the 
tax bill was about $500, he said, "Mr. Goode, you got the contract; 


the contract provides prorating on the basis of the 1928 tax bill.* 
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Sherman admitted that on that basis a little mere than $20 was due 
which he was ready to pay, ond the amount was tendered in court and 
refused. 

While there is some ambiguity in the language of the writings, 
the oral evidence which wae eduwissible (Mahler Textiles, ine, vy, 
Woodka, 251 Il]. App. 177; breidhing v,. Northrup, 215 111. 195) 
leaves no doubt that it was tre intention of the parties that the 
taxes ac levied for the year 1929 sheuld be prorated. The ungon- 
tradicted evidence to the effect that the amount of the taxes for 
1025, a6 well ae the amount of money put in escrow, was ascertainel 
and alleoved, and the acta of the parties after the execution of the 
contracts Heave mot the least doubt on that sroperition. The two 
written contracts were executed at the same time and were a part of 
the same transaction. They must therefore be congirued together 


Go., 241 111i. App. 162), and eral 





evidence was admissible for the purpose of clearing up the ambiguity. 
The primary purpose of construing any contract is to ascertain the 
true intention ef the partivs at the time it was made, and evidence 
ef the surrounding circumstances is afimiesible in order that this 
may be dene. Whalen v. Stephens, 193 111. 121; Adume v, Gerdon, 

266 Iil, 37. 

Ye have no doubt the trial court properly interpreted the 
contract end committed no reversible error in admitting evidence as 
to the circumstances under which the contracts were made and as to 
the conversations of the parties and their agentsa with reference to 
the same after execution. 

It io urged that the court erred in finding the iseues against 
both defendants anéd entering jJudqment againet them. No authorities 
are cited to that proposition. ‘he evidence is suificient to shew 
that both are liable, and there wae no affidavit denying Joint liae 
bility. Yhe judgment is just and it is affirmed, 

AFFYI REED. 


MeSurely, P. J., and O'Connor, J,, concur, 
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HARRY &. SKINNER, doing business as ) i oe 
HARRY B, SKINNER CO., . A a 
Appellee, >, )} 
pe AL FROM MUBICIP 
v8. i 
\ 3 URT OF CHIC 
WRASK HUGAR, doing business as —_ 
ILLINOIS SURGICAL SUPPLY CO., ) 
Appellant. ) oe 
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In an action upon contract for geods sold and delivered at 
defendant's special inatance and request on January 14, 1931, there 
was a finding fer plaintiff in the sum of $294.50, which defendant 
seeks to reverse on this appeal. The goods in question are des- 
cribed in the statement of claim as follows: 


#1 ,150 1° ‘andages paper wrapped © .15 
doz. $14.40, 


980 14” Bandages paper wrapped @ = .20 
doe. 32, 50 


11,600 2" Sandagee paper wrapped «© .20 


doz. 247.50 
ii 294, $0 
mens 8... 


1,000 Cartons 
Total $319.50." 

The defense interposed was stated to be that the bandages 
were not of the kind and quality ordered; that the order for the 
bandages was given to a salesman of plaintiff; that the bandages 
were to be of the length of ten yards and according to samples 
submitted by the salesman to defendant and were to be wrapped in 
paper, in good, clean, salable condition and packed one dozen pack- 
ages to the box; that the bandages were delivered in two boxes, un- 
packed, and were of lengths ranging from three to ten yards and in 
quality were unlike the sample submitted at the time the order was 
given; that upon delivery and before complete inepection defendant 
notified plaintiff thatithe goods were not wrapped and could not we 
used by him; that plaintiff said thet he would send cartons, of 
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which he had plenty; that the cartone were sent, and that upon 
their receipt defendant opened the boxes containing the bandages 
and discovered that the eane did net conform te sample, in that 
they were not of ten yard lengtha; that thereupon defendant noti- 
fied plaintiff that he would not accept them and requested plain- 
tiff te remove the goods, which he failed to do, The affidavit 
of merits avers that defendant was in the surgical supply buel- 
nese and that his merchandise was sold to hospitals, dispensa- 
ries, physicians and druggists, und txat he informed plaintiff's 
Galeezen that he would be unable to use any merchandise unless it 
strictly conformed to the sanples submitted, 

Plaintiff has not appeared in this court to support the 
judaement entered, There is no doubt of the rules of law to be 
applied, which are set forth in the Uniform Sales act. Section 
16 of that act (Smith-Hurd's Il]. Rev. State. 1931, chap. 1214, 
sec. 16, p. 2672) provides that in case of a contract to seli or 
a gale by sample, "(a) There is an implied warranty that the bulk 
shall correspond with the eample in quality. (b) There is an im- 
plied warranty that the buyer shall have a reasonable opportunity 
of comparing the bulk with the sample, except so far ae otherwise 
provided in Section 47. (3). (ce) If the seller is a dealer in 
goods of that kind, there is an implied warranty that the goods 
shall be free from any defect rendering them unmerchantable which 
would not be apparent on reasonable exauination ef the saaple."* 
Section 50 of the same act (Smith-ilurd's 111, Rev. Gtats., chap. 
1214, sec. 50, p. 2577) provides: j 

“Unless otherwise agreed, where goods are delivered to the 
buyer, and he refuses to accept them, having the right s0 to do, 
he is not bound to return them to the seller, but it is sufficient 
if he notifies the seller that he refuses to accept them.” 
Section 47 (Smith-ifurd's I11. Rev. State., chap, 1214, sec. 47, 
Pp. 2877) provides: 

“Where goods are delivered to the buyer, which he has not 
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previously examined, he is not deemed to have accepted them unle sp 
and until he has had a reasonable opportunity of examining them 
for the purpose of ascertaining whetner they are in conformity 
with the contract." 

Section 48 (Smith-Hurd's Ill, Rev. Stats., chap. 12124, sec. 48, 

p. 2577) provides: 

"The buyer is deemed te have accepted the goods when he 
intimates to the seller that he has accepted trem, or when the 
goods have been delivered to him, snd he does any act in relation 
te them which is inconsistent with the ewnership of the seller, 
or when, after the lapse of a reasonable time, he retains the 
goods without intimating to the selier that he has rejected them," 

Defendant cites eases which held that in an action by a 
seller to enforce a contrast ror the sale of goods, the burden 
is upon plaintiff to show that the goods tendered complied with 


the contract: etsli vo, v. Jacobson, 159 sich. 455; central 
Dietsch, 75 i111. 205, and other casee which kold that when a sale 





is made by sample and the goods represented to be like the sauple 
but when delivered do not conform thereto, the vendee may reseind 


the same. Webster v. Granger, 78 111. 230; Decker v. Braverman, 
196 Zil. 387; oe 207 iil. ADP « 167. 





Other cases cited nold that the goods must not only conform to 
the sacple but must alse comply with the representations aade at 


the time of the sale, Wabash Canning Uo. v. Bighols, 187 111. App. 
wide» 211 Til. APP. 421. 





Defendant also cites cases to the weli @atablished rule 
that it ie the duty of this court to weigh the evidence and when 
the judgment is manifestly against the weight of it to reverse 
the judgment. idem v. Chicago, BR. t. & 2, Ry, “o., 144 lil. App. 
320; Crowder v, Chicago & A. Ry KH, o., 146 111. App. 556; Loetixer 
v, Chicage ©. Ry. Co., 15 Lll. App. 69. 


The controlling question in the case, as we view the record, 


is whether the judgment entered is manifestly against the weight 


of the evidence, There is a sharp conflict in the evidence, 
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Plaintiff was a wholesale dealer of general merchandise; defendant 
a manufacturer and dealer in surgical supplies, On January 8, 
1931, a salesmsn for plaintiff ebtained from defendant the follow 
ing writtén order: 

"Kindly enter our order for the special lot of Gauze Band- 
ages in whatever quantity you may have in stock at the following 
aeamet per dosen for the 1 inch bandages; ; 

20¢ per dozen for the 14 inch bandages; «and 

a27¢ per dozen for the 2 inch bandages, 

It is understood that all these bandages come wrapped in paper as 
per sample shown and in good elean, salable condition, 

Payment will be made upon receipt ef goods at the prices 
ae specified abeve." 

Shortly after this order was received the enods were de- 
livered in wo boxes but were not paid for st the time of delivery. 
Thus far there is no coniliet in the evidence, 

Plaintiff testified that he had several conversations with 
defendant after the delivery of thie meretendise; that the first 
Sonversation was about two weeks after the delivery; that he called 
on defendant and asked hia why the money was mot pald, end that 
defendant replied, “Well, we have not had time to cheek it up yeot;" 
that he (plaintiff) asked how long it would take defendant to cheek 
it, and that defendant said, “Well, we have been rather busy and we 
will try to get at it the next day.” Plaintiff eays that he called 
a second time and asked defendant if he had had time to cheek it 
and that defendant said, “No, ne, you can come back tomorrow;* that 
he went back the next morning at which time defendant ssid, "Well, 
everything apparently is 0. K. except that there ought to be some 
boxes;" that defendant asked if plaintiff had any boxes in which 


the bandages could be packed; that he (plaintiff) in substance re- 
plied that he had not agreed to furnish any boxes but if that 

wae all that was needed to settio the thing and defendant would 
get him the money he would buy the boxes; that defendant replied, 


“That will be perfectly all right te ge out and get the boxes and 
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come back here with them, and I will give you your cheek.” Pisain- 
tiff says tiat he them bought the bexes at a cost of $25 and de- 
livered them; that defendant then teld him to come buck the bext 
day and he would have a check tor him; that when he (plaintifr) 
went back the following day, defendant insisted that he would have 
to have an slliowance for labor in packing the boxes and thet if 
Plaintiff would not make a liberal allewance ke would not take the 
goods, Plaintiff says that he refused to make the allowance; that 
the goods were delivered according to sample; that there was no 
reaemnfor making the allowance; that he told defendant, “Ali I 
want is my money you agreed to pay, and I aliewed an additional 
amount by paying $25 for those boxes, we didn't agree te pay, but 
enly to keeo you satisfied;" that defendant replied, "Well, if you 
feel that way about it you take your goods to hell out of here, we 
don't want to bother with them." On eroas-exanination plainti:r 
said that the samples used by hie salesman were taken Yrom his en 
Geek, snd he identified defendant's exhibitea 1, 2 aud 3 as being 
such samples. He says that he didu't have the slightest idea what 
length the bandsges were; that they were delivered packed in two 
wooden cases; that two girle went over them carefully before they 
were sent out; that defendant may have told him that 1) was eus- 
tomary in the trade to ship all these bandages twelve to o box. 

He expressly denied that defendant told him he did net want the 
merchandise, and that he ‘should take it back beeause it 4i4 not 
conform with the samples, but he added, "I am not positive about 
it,” and he was unable to recall from whes he purchased the eartons 
which were delivered, ie says that he submitted a sample earton te 


defendant which defendant avproved, and that he hae not the slightest 
recollection where he bought it. 


Defendant gaye that he does not know the name of the salesmen 


to whom he gave the order, but that the salesman brought a number of 
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Samples and that defendant's exhibits 1, 2 omd 3 are each one of 
these samples; that the samples contained about a dozen bandages 
which were all uniform and ten yards in length; that in the 
presence of the salesman they were unrolled and he { defendant) 
wrote on cach of the Bandages the quantity he expected to get. 
Defendant's exhibit 7 is anether savsle which ie ten yards in 
length. Defendant says that he measured some of the goods after 
they were delivered to him; that they were anywhere from three or 
four yards .ong up to exery length imaginable; that they were ail 
dumped in the boxes in varying lengths; that he first inepected 
the goods ithe day they were delivered, end that through « crack in 
the boxes he saw the bandages were dumped loose; that he called 
the Skinner company and complained of the manner and condition in 
which the goods were delivered, and that piaintiff came to the 
oifice before the boxes had been opened and said that he had a 
earload of eupty cartons in hia place and that defendant could 
have all of them he wanted; that pinintiff brought them in binself; 
that the next morning the boxes were opened but it was impossible 
to assort the bandages because there were so many varieties; that 
he (defendant) looked st the bandages ond ordered the boxes nailed 
up and said that ke did not buy merchandise like that and could not 
useit. Defendant further sayr that plaintilf came over and asked 
him wheat wae the trouble and he told plaintisf’ thatvne would not 
dare to send gcofs like that out of bie place ef business even 
theugh plisaintiff gave it to hia free, ana asked plaintiff te take 
the merchandise back; that he told plaintart that the bandages were 
hot only not like the sample in length but aleo of a quality en<- 
tirely different from the samphe; taat it was not good grade but 
inferior goods, whieh he would never sell because it would ruin 


his reputation; that plaintiff never called for the goods but that 


he offered price concessions, first $50 and then $100, 
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February 4, 1931, defendant sent a registered letter by 
mail to plaintiff, stating that the goods were not as represented 
or according to sample and asking that they be removed, 

George 4. Wright, who conducts a business of dealing in 
eotton gauze bandsges ond piasters, testified that in sales of 
bandages vhere the length wes not mentioned, it was understeod that 
the gocds sold should be ten yards in length and have a mesh with 
a count of forty forty-four; that is, forty threads per inch one 
Way and forty-four the other, and teat was known as the standard 
bandage ever singe he bad been in the business. He testifried that 
the sauples exhibited were standard bandages. 

Harvey vox, a saleeman for Parke-Davis company, testified 
to the effect that a bandage taken from defendant's exhibit 4 (which 
was a specimen of the goode delivered to defendant) was of a thirty- 
two twenty-eight mesh, and that the standard bandage was of a 
forty forty-four mesh and was thirty inches wide; that defendant's 
exhibits 1, 2 and 7, which were specimens of sanplea, were of a 
forty forty-four anh, and that defendant's exhibit 3, another 
specimen of o saxple, wae a two inch bandage. 

Tony Kerschbaum, an eaployee of defendant, corroborated the 
testimony of defendant as to the cwynversation about sending empty 
boxes to defendant's place of business, The condition and kind of 
goods as delivered was corroborated by another employee named Chapin. 

The evidence of the salesman who represented plaintiff in 
this trensaction was not taken, and we regret the neceasity of de- 
ciding the case without hie testiuony. ‘The absence of this ma- 
terial and important testimony, the faulty memory of plaintiff (who 
was not able to remember where he purchased the cartons furnished) 
the number of witnesses and exhibite in evidence which tend te cor- 
Troborate the testimony of defeudant, seem to compel the finding by 
this court that the judgment entered is against the manifest 
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weight of the evidence. 
The judgment is therefore reversed with euch finding and 


judguwent entered in thie court tn fover of defendant and against 


plaintiff for costs, 


REVERSED WITH FISDING OF FACTS 
AND JUDGRENT HERE, 


Heturely, P. J., and Gloenner, J,, coneur. 
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35920 PIRDIRG OF FACTS, 


We find as facts that the goods and merchandise delivered, 
fer the price of which plaintiff sues, was sold te defendant by 
sample, aid that the goods delivered did not conform te the sauples 
by wnich the sale was made; that defendant, within a reasonable 
time and upon exanination, rightfully refused to accept the same; 
and the judgment should be entered in thie courtin faver sf de- 
fendant, Frank Huear, doing business as the lilineis Supply to., 
and ageiret plaintiff, darry &. Skinner, doing business as the 


Harry ©. Skinner Co., fer costes. 
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35923 
CARL A. LEAF, 
Plaintiff in Error, 
¥s. 


RICHARD GUTHMAN, 
Defendant in “rwor. 





WR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


On September 25, 1935, plaintiff caused a confession of 
judgment to be entered against defendant for $230 under the terme 
ef a written lease which was under seal, Deferdant afterward made 
amotion that the judguent should be vacated and set aside, sup- 
porting the same by a verified petition, and Kovember 7, 1930, an 
amended petition, also verified, was filed in support of the motion. 
The judgment was thereupon opened up, the order providing that it 
should stand as security and the petition as an affidavit of 
merits, The cause was tried by the court, and there was a finding 
for defendant with judgment thereon which plaintiff seeks to reverse. 

The evidence shows that on August 17, 1928, plaintiff and 
defendant entered into a lease in writing and under seal, by which 
Plaintiff denised to defendant flat ho. 2 at 6503 North Claremont 
avenue, to be occupied as a dwelling for a term beginning October 1, 
1928, and ending April 30, 1930. The habendum clause adds: 

"Provided sixty days' written notice is given lessor by 
lessee of lesesee's intention to terminate thie lease on eaid last 
mentioned date, otherwise this lease, including all covenatits and 
conditions therein, shall continue from year to year until termi- 
nated by like notice in some ensuing year. Lessor is entitled to 
terminate this lease upon like notice to lessee at like dates, by 
mailing said notice to the within mentioned premises, addressed to 
said lessee," 

The rent reserved was $70 a month, payable in advance on the 
date of the commencement of the lease and on the first day of each 
and every succeeding month, 

Defendant went into possession of the premises with his 


family, and the uncontradicted evidence shows that either he or 
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one of his daughters remained in poseenssion of same until April 
30, 1930, en which date he vacated the premises and all rent which 
had accrued up to that time was paid. Defendant did not, however, 
give to plaintiff sixty days notice in writing of his intention te 
terminate said lease on April 30, 1930, and plaintiff claine that 
the lease was continued, and that by reasen thereof the sum of 
$210 for rent for May, June and July, 1930, became due acd payable. 
Defendant testified that in October, 1929, hie wife under- 
went an operation; that he talked with plaintiff, Leaf, whe lived 
in the same building, snd told him about the condition of hia wife 
and that he wished plaintiff would find a tenant soe that he (defend- 
ant) could sublease the apartwent, and that he also told plaintiff 
he would have to take his wife to the aanitarium in Milwaukee and 
aid not know how long she weuld be there, and in the meantine he 
would like to take the furniture and put it away; that plaintiff 
gaid, "Yes, you try to rent it, and I will agree--as long as it 
will suit me, I will let you off on the lease;" that some time in 
December, 1929, just before he paid the January rent to plaintiff, 
plaintiff teld him that he had several parties to take the apart- 
ment but that he did not have any key and asked defendant whether 
he would not give him the key to the apartment, and said that 
everything would be all right; whereupon the wife of defendant 
gave the key to plaintiff, who thereafter retained it. Defendant's 
wife died January 15th thereafter. He says that again he told 
plaintiff of hie desire that plaintiff might make an effort to get 
somebody to take the apartment; that he (defendant) said that he 
Would eell all the furniture, and that at that time plaintiff asked 
him what he wanted for different pieces of furniture such as he 
could use; that he told plaintiff that he wanted to sell it all, as 
he was going to give up housekeeping; that plaintiff then aliowed 


him to put om the front door a sign which he (defendant) wrote 
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himself, indicating that the flat was for rent. Defendant also 
says that plaintiff afterwar’ told him that a relative of his who 
lived next door was going to take the apartment, an? asked def end- 
ant with his daughter to take another apartment, but that defendant 
said he aid not want te dco that; that after the death of his wife 
plaintiff had the key and continually brought people there to the 
place; that sbout February lst defendant spoke to plaintiif and 
told him that hie oldest daughter would stay in tie apartment until 
the end of the lenee; that as he could not sell his furniture or 
get a sublease he was going to have the oldest daughter stay there 
until the lease was up and that he would be responsible for the 
rent until that time; that plaintiff replied tuat was all right and 
that he was satisfied? Defendant admits that he never gave plain-e 
tiff any written notice that he was going to surrender posseseion 
on April 30, 1930, and he says that he did net knew it was neces- 
gary or that 1t was in the lease; that he had signed the leave but 
had never read it. 

Plaintirr says that defendant did not say to him in the 
presence et /uite in October, 1929, that he wanted to find a tenant 
to take the spartment; that he first taiked with defendant after 
Mareh 1st when he paid the Mareh rent; that defendant then told him 
he was going to move and that he would allow plaintiff to shew the 
apartment; that there ves nothing said about the daughter taking 
the place; that defendant paid the Karch rent and his daughter paid 
the April rent. He nays that defendant gave him the key to the 
apartment at the time the March rent was paid, but denies that de- 
fendant's wife had given him a key prior to that time, and declares 


there was nothing said about the apartment at the time of her death. 
Plaintiff denies that anything was said about putting up a “For 


Rent" sign. He says he never told defendant at any time that he had 
anyone in the building who was going to take the apartment, He 
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denies that defendant said anything about soving or that he eaid 
anything to defendant about it being ali right rer him te vacate 
on April 30, 1930. He gays that the apartment was vacant from 
May until September let, when a party moved into it. On eross 
examination plaintiff admitted that he knew defendant nad vacated 
the apartment between the lst and Sth of aren and that efter April 
30th until this suit was brought he did not ask defendant for any 
rent, although in July and again in August he called defendant up 
te complain’ about some alleged damage te the eleetric light 
fixtures, 

Plaintiff here reliee on Williams vy, Veeder, 196 111. App. 
413, an abstracted decision whieh in substance held that a lease 
demising promises for a term of one year, whieh also provided that 
if the lessee ghould fail to notify the lessor sixty days before 
the end of the term of his intention to vacate at the end thereof, 
should, at the option of the lesser, operate to extend the term 
for a further perted of one year, such provision being a present 
demiee in case such notice was not given; that on the exereise of 
the option by the lessor, the legal effect thereof wan the sane as 
thougn the lease in express words had embraced a term of two years, 
and that such term in o lease was not merely a covenant specifically 
enfoiceable in equity or on which an action of law waw maintainable. 

That is a case in which the defendant failed to file any 
brief, and apparently no authorities were called to tha attention 
of the court ~- at least no authorities are cited in the opinion. 
The holding is followed in the later cane of Morris v, Taylor, 199 
Tll. App. 588, where Williome v. Veeder is cited without other 
authority. 

Plaintiff relies also on Pangborn v. Blakely, 217 Ill. App. 
67, and Bell_v, Groom, 224 Ill. App. 58, although in both these 


Cases the question discussed is the nature of a tenaney created by 
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a tenant holding over with the assent of hia iandierd without re- 
gard to any such provision in the lease as existed in this case. 

Assuming, however, that the clause in question is valid 
and has the effect of creating a present demise, there remains 
for consideration the question ef whether on this record the court 
might preperly find that there was a parol surrender and acceptance 
of the lease in question. Plainti?’ cites Alscnuler v. Gehnii?, 164 
Ill. 298, to the preposition that an executory contract under seal 
cannot be modified, varied, discharged or released by an executory 
verbal agreement. The same case, however, holds that such a ¢on- 
tract can be released and cancelled by an executed verbal agreenent, 
eiting Williams v. Vanderbilt, 145 lll, 238, 

The evidence given by defendant, wiich to us sees to be a 
more probable narration of what actually cecurred, was sulficient, 
we hold, tc show such an executed agreement. Defendant says that he 
teld plaintiff that he would hold the premises until tue end of the 
lease, evidently meaning April 30th; that he delivered the key of 
the premises to plaintasf in order that plaintiff might be able te 
rerent the same, and that plaintiff said that this was a1) right. 
This agreement was followed by defendant's removal of his family and 
his furniture from the premises, not only without any protest from 
plaintiff so far as the evidence shows, but also without any dewand 
by plaintiff, as he admite, for further rent which had theretofore 


been promptly paid. The verbal agreement having been executed, it 


follows that defendant was released irom the obligations of his 
covenant under the written lease, 


Por the reasons indicated the judpment of the trial court is 
affirmed, 
AFFIRKED, 


MeSurely, ». J., and O'Connor, J,, coneur, 
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SENG TERXINAL WARRHQUSE COMPANY, 
InC,, a Corporation, 
Appellee, 


BRIAR PRODUCTS COMPANY, IbC., 
a Corperation, 





) 
} 


Appellant, 


®) 


BR. JUSTICE RATCHET? DELIVERED THE OPINIO“ OF THE COURT, 


Thie is an appeal by defendant, Briar Products Co., Ine., 
from a judgment in the sum of $1500 entered upon the finding of 
the court. 

The auended atateuent of claim discloses a cause of action 
againet defendant and L. W, Beagley, with damages claimed to the 
amount of $1500, for renta alleged te te due under the terms of a 
written lease for November and December, 1930, and January, Vebru- 
ary and karch, 1941. The statement of claim was verified by John 
Seng, hie affidavit asserting that there wan due to plaintiff from 
defendants after allowing all just credits, deductions and sete 
offs, the sum of $1375. 

The affidavit of merits denies joint liability and alleges 
that the written lease was not the act or deed of defendant, Briar 
Products Co., and that defendant never authorized the execution of 
the lease and never ratified or confirmed it. 

It is urged that the judgment should be reversed becauce it 
is for the sum of $1500, while the affidavit averred that only 
$1375 was due. The cause, however, was tried upon the merits and 
Judgment entered upon the finding of the court, not by default upon 
the affidavit of merits. The lease was offered in evidence and 
presumably the additional sum was allowed because interest had 
accrued, 


It is also urged that the judgment should be reversed 
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because there wae neo proof of joint liability as alleged. The 
record, however, shows that at the beginning of the trial plaintiff 
diamissed ac to beasley, the other defondant, and fer that reason 
it was unnecessary to prove the joint lisbility. 

The controlling question in the case is raised by the cone 
tention of defendant that the lease upon which the suit was based 
wae not signed by any per@on duly authorized te execute it on be 
half of the defendant company, 

The lease is dated Auguat 4, 1930, anid appears to have 


been executed ae follows: 


"Briar Products Go., Ine. { Seal 
ug #. Beasley, Treas. ( Beal 


Seng Terminal Whse.to.,ine. (Seal) 
John #. Seng, Pres. { Seal)" 


It affirmatively aspears frou the evidence that the def end- 
ent corporation never took posseseion of the premises or any part 
of them. The evidence further shows that at the time of the execu- 
tion of this writing, Delmar Demaree was the general manager of 
the corporation, and that his authority was defined by Article VII 
of the By-Laws, which provides: 

“The General Manager shall have the general supervision and 

eontrol of all the sgents and empleyees of the Company and the 
Ganagesent of ite business interests. d4¢ shall make all contracts 
for the Company and shall purchase all supplies, machinery, ete., 
required by the Company's business.” 
At that time Edward 4. Sherburne was the secretary ond attorney for 
the defendant company. He testified and produced ites books and 
records. it appears that the purpose for which the corporation was 
organized was “to manufacture, buy, 2¢11. and deal in and with cos- 
metics, hair, chemical and pharmaceutical preparations. “ Article 
VI of the By-Laws defines the duties of the treasurer as follows; 

"The Treasurer shall have the care and custody of all the 


funds and securities of the company, and deposit the same in the 
name of the corporation in such Bank or Banks, frust Company or 


Trust Companies on the Soard of Directors may direct. He stiall 
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sign all cheeks, drafts, notes, and orders for the payment of money. 
He shail at e11 reagonable times exhibit his beocke and aecounts to 
any director of the Compeny ucon application at the office of the 
Company during business hours,” 

Article 14 of the Sy-Lawe provides: 

"The peal of the eorporation shall consist of a metal dise 
having engraved thereon the words LEriar Products Co. Corporate 
Seal, liiiueis,* 

At @ meeting of the corperation held on April 16, 1928, a 
resolution was adopted directing the ceeretary to at once “procure 
for the corporation, a corporate seal, to be made in conformity with 
the By-laws of the corporation; and that such seal gsheil be, and the 
game is hereby adopted aa and for the corporate seal of the cor- 
peration.” Such seal was purchased imeediately after the meeting 
and thereafter was in use by the company and was in the custody of 
its secretary. Kr, Beasley, the treasurer, whose name is signed in 
the lease, was not authorized at any meeting to sign contracts on 
behalf of the company, and no meeting ef the board of directors was 
ever called after the execution of the lease te vote upen the 
question of ite accentarnce, 

Whatever the presumption in the first instance might be, 
this uncontradicted evidence negatives the theory that the treas- 
urer of this corporation was sutherized to execute this lease. 

There is no prior course of dealing from which such authority could 
be implied, nor are there any facts tending te shew that defendant 
is estopped to deny his authority. he powers of a private cor- 
poration are primarily lodged in its board of directors, and from 
that source either expressly or by implication the authority of ite 
officers to act for the corporation must be derived. City of 


Chicago v. Stein, 252 111. 409. Under the uncontradicted proof we 
hold the treasurer did not have the power to execute this lease. 


Slein vy, Louis Zarnet Song, 153 8. ¥. 5. 627; Hub $ 
Trap Rock Co., 165 i. Y¥Y. S&S. 486; Firat Nat'l Bank v. Am. Bangor 


Slate Co., 229 Pa. 27; Daniele v, Burlington A. 6; 4, Mfg. Ge., 84 
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&. J. qe, $3. 
For the reasons indicated the Judgment is reversed with a 
finding of facts and judgment here for the defendant. 


REVERSED WITH FINDING OF FACTS AND 
JUDCMERT HORE FOR DEVERDART, 


BeSurely, ?. J., and O'Connor, J., concury) 
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$5942 FINDING OF FACTS, 


We find ae facts that the lease upen whieh the suit of 
plaintiff was based was executed and delivered by the treasurer 
of the defendant company without autuerity either express or 
implied; that the execution of the lease waa never ratified or 
approved by defendant and that defendeut is not estonpved to 
assert that the said lease was executed and delivered without 
authority by it eo to do; thet defendent ia therefore entitled 
te a finding in this court in ite favor and judgment for costs 
againat plaintiff thereon. 
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Mi. GRUSIN, doing business as 
KM, GRUSIN INVESTHENT Co., 


“ai te 
72m 
cn 


Appellee, } J i ‘a , ia 

)  APPRAL prow \osgtPAL dour’ 

VBe é‘ : p 
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Jous ¥. BARKES, ) i ; | 
Appellant.  ) Se 
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BR, JUSTIC“S MATCUBTY DELIVGHED THS OPINION OF THE COURT. 


Plaintiff Grusin sued defendent Barnes alleging the con- 
version by defendant of a Studebaker automobile on or about July 1, 
1930. The statement of claim averred that April 18, 1922, defend- 
ant executed and delivered a chattel mortgage to RB. Grusin Investe 
ment Co., wiich conveyed the autoueblie as security for the payment 
of a note of the same date for $1350 payable to M. Grusin Invest. 
ment Co. 

The affidavit of merits in substance denied the execution of 
the mortage and note or that plaintiff was tne owner of the same, 
and set up that the controversy had heen adjudicated in another suit 
brought by one Gerdon Brown to whom tke note had been turned over 
by plaintiff. The affidavit of merits aleo set up alleged equities 
in favor of defendant growing out of transactions with the sales 
company from whieh the autexnobile was purchased, 

The evidence for plaintiff tends to show that the note and 
the chattel mortgage were executed April 138, 1929, in a transaction 
between plaintiff and defendant, wherein plaintiff at defendant's 
request financed defendant in the purchase of the automobile. De- 
fendant testified that he executed the papers in blank, but thie 
testicony was denied by witnesses for plaintiff, and we are dise 
posed to agree with the finding of the court on that point, The 
evidence is undisputed that default was made in payment of the note. 

Defendant aleo offered evidence tending to show that in a 


later transaction on April 20, 1929, between one Lyseur, sales 
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agent for the &, ©. Meter Sales Co., and defendant it wae agreed 
that the purchase of the automoblle ahould be made upen terme dif- 
ferent from those before agread upon, wnd defendant contends, 

eiting section 26 ef chapter 96 (Gmith-iurd's 111. Kev. State. 1951, 
chap. 95, sec. 26, mp. 1954) tat in thie suit the equities arising 
out of that transaction can be interposed ae a defense, Plaintiff, 
however, “as not, sc Yar as the evidence shows, a party to that 
transaction, nor did he take the note by tranefer from the Sales 
company; and the evidence does not tend to siew that there was any 
privity between them. Such defense can therefore not be interposed. 
Moreover, the evidence shows without contradiction that over a period 
of many months defendant made payments to plaintiff upon thia note, 
thus recognising its validity. After suit was brought he undertook 
for the first time to interpese « claiu that there were equities in 
his favor as between Kim and the Sales company growing out of the 
transaction in which he purchased the autemebile from the Sales 
company. 

Evidence was aleo offered by defendant for the purpose of 
showing thst the note had been adjudged invalid in a auit brought 
thereon by one Gordon Erown. However, evidence was neither offered 
ner received tending to show that the note upon which Brown brought 
suit was this note or that it was a note tranelerred to Brown by 
Plaintiff, Defendwnt cites Wright v. Griffey, 147 111, 496, to the 
proposition that when «a controlling fact or question material to 
the iseue of both causes has been adjudicated in a former suit by 
a court of competent jurisdiction and the same question is again 
at issue between the same parties, its adjudication, if properly 
presented, will be conclusive in the later case, and that parel 
evidence of vhat cccurred upon the former trial and what was 
actually decided is always admissible in such cases, Undoubtedly 


that is the law, but the yr and received here fall 
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short of showing that either the causes of action or the parties 
are identical. Under such circumstances it cannet be held that 
the plea of res adjudicata was proved. 
The judgment of the trial court is therefore affirmed, 
AYFIRUYD, 


KeSurely, ?. J., and O'Senner, J., soneur, 
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PEOPLE OF THE STATE OF ILLINOIS, 
Defendant in Srror, 
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“OF CHICAGO. 


RAYROND HALL, 
Plaintiff in Error. 


BR. JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


Defendant by this writ of error seeks &o reverse a judge 
ment of the Municipal court of Chicage entered upon the finding 
ef the court (the jury having been waived) that he was “guilty 
ef the criminal offenee of driving a motor vehicle upon a public 
highway in the State of Illinvis, City of Chicago, while drunk or 
intoxicated.” Yhe sentence of the court was that defendant 
should be fined $200 and costa and sentenced to the House of 
Correction for ninety days. ke bill of exceptions has been pre- 
served, and defendant argues, in the first place, that the in- 
formation upon which he was tried and to which he pleaded not 
guilty did not state an offense, and, in the second place, that 
the judgment should be reversed because the minding was not re- 
eponsive to the issue submitted te the court. 

The record in this case shows that leave was given and tre 
state's attorney filed an auonded information which charged that 
defendant “on the 2uti day of January, A. BD. 1932, at the City of 
Chicage saforessid, did then and there operate a motor vehicle upon 
@ public highway of this State situated within the corporate 
limits of the City of Chicage aforesaid in a wanton or reckless 
manner, showing an utter disregard for the safety of others under 


circumstances likely to cause great bodily injury and did thereby 





The printed form which was used in drawing this amended 


information contained four different counts. By this first count 
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the pleader evidently intended to allege an offense under seetion 
4. B of the Kotor Vehicle law ( Smith-iurd's Ill, Kev. States. 1931, 
chap. 121, p. 2534.) ‘the other counte charging offenses under see- 
tions 41, 41A, 22 and 43 of this law were stricken out. It will 
be noted that one of the essential elowents of the defense as da- 
fined in section 41 B is that defendant should have threugh nis 
recklessness caused injury to another net resulting in death. That 
averment waa left out of the information, and it therefore failed te 
charge an oifense under this section of the statute. A motion in 
arrest of judgmest was made and should Have been granted. It has 
been held in causes too numerous to require extended e¢itations that 
@ conviction cannot be sustained even on a plea of guilty to an 
information which does not charge an elfense. & i ve Feonle, 
218 111. 481; Peopie v, Martin, 314 1li. 117, and People v, Barnes, 
314 111., 140. The finding that defendant was guilty of driving 
while intoxicated was not respensive to the iscue subuitted te the 
court and would not sustain the finding that defendant was guilty 
as charged. Donovan vy. People, 215 111. 523; People v, Zrowm, 312 
Ill. 63. 

ko brief has been filed by the People in support of this 
judgment, which we must reverse, 


RSVEASED, 


MeSurely, ?. J., and G'Counor, J., cokour, 
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BEN BERNSTEIN and | 7 
LENA BERNSTEIN, 

Defendants in Error, 

ERHOR TO MUNICIPAL COURT 
Ve 
OF CHICAGO. 

VALSNTINS Fe GLASS and 
ELIZABETH GLASS, hia wife, Vere Tr -p Pe ha 

Plaintiffs in Errore wG¢é lA, GIy 


MR. JUSTICE MATCHETY DCELIVERED THE OPINION OF THE COURT. 


In an action upon @ promissory note and on trial by 
the court, there was a finding for plaintiff in the sum of 
$3,408.50, upon which the court, overruling motions for a new 
trisl and in arrest, enterec Judgment. The defenses set up in 
seperate amended affidavits of merits filed by cefendants were in 
substance that the note sued on was executed and delivered pursuant 
to « written contract whereby plaintiffs agreed to convey to 
Valentine 7. Glass certain real estate deseribed in the contract; 
that only « part of the real estate described was conveyed: that 
defendants thereby were damaged to the emount of £11,500, and that 
therefore there wes nothing duc on the note. In brief the defenses 
emount (1) to a plea of a partial fmilure of the consideration for 
the note, and (2) to the plea that plaintiff prior to the execution 
of the contract and ofterwards made fnlee representations as to the 
condition of the building on the premises upon which defendants 
relied to their damage. ; 

The pleadings sre unnecessarily voluminous. Plaintiffs 
in their statement of claim ect up the contract for the conveynnee 
of real estate. Upon the trial thin docywment, as well as the deed 
made pursuant thereto, wie received in evidenee, and it appears 
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that at the time of the execution ami delivery of the deed, the 
contract was cancelled. The resl estate conveyed by the deed 
@oes not conform to the description of the property as written 
into the contract, and plaintiffs contend (and we think the record 
fairly tends to show) that there was a wietake in the description 
as it appeared in the original contract. At any rates the deed 
wac accepted without protest so far as the evidence shows, and 
payments were made upon this note from time to time after the 
delivery of the deed. 

The suit ia not upon the contract which was cancelled 
but upon the note which was delivered in considerstion of the 
transfer.  befendantes contend thot parol evidence was admissible 
for the purpose of showing = pertiel fsilure of conzciderstion for 
the note. There ig no doubt of that propesition, but on the 
other hand under the provisions of the Negotiable Instruments act 
(Smith-Surd's Ill. Reve Ttatae, 1931, chape 98,5 pare 44g sete 24, 
pe 1967) every negotinble inetrument is decmed prima facie to have 
been icsued for a valuable consideration, end every pereon whose 
signature appears thereon to have become a party thereto for valuee 
The burden of proof was therefore upon defendents to show, if they 
could, a failure of considerstion in whole or in part. Jn re Ustate 
of Burke ve Sullivans 247 Ille ‘ppe 2355 Wolf ve Peoples Banks 255 
TLle Appe 1273 Mb. Covmel ve Voolard, 342 T21, 146. The mere fact 
that there is a variance between the description set forth in the 
contract and that whieh appears in the deed, is not suffielent to 
establish thet defense, where, as here, all the evidence indicates 
that the desoription contzined in the contract in not the description 
which the perties actually intended. As the suit is upon the note 
and not upon the contract, that fact could be established by parol 
evidence. Gome evidence was offered by defendants tending to show 


if 


















broses edd aukds ow vas) fmetnon atBitatalg one a 
Mebtgizoneh ad? at oats da « ane onos? fartd (words we aor aus 
book of «ater ns 4 sdoextmes Lenkgtte ett at porsrage oe : 
Sehe eavasta gorsbives ofS aa tel @n factory Saseatd Eo os ‘ ‘ 09. ; az ! 

eels xud'ta emis of oat? woxt agen wisi weg Shue’ a 
vhooe etd 20 yravtLed 

belisvemgeo sav deitae SOTHO WE See fom OE Shee wT my i 
‘wtd Ue weldersdiaaet ai seaovi bod ack Mate. ston one Bon dud 
sidtaaiubs sew sodsbivs Korte seats farstwen cdaebacted | eae : 
ot soisavedtenss to ouwfiet Lebtcaq atti waste te corey’ ade ‘Sor 4 
ot mo tad anole heagore ‘foxld LO ddNbo ont ‘at ‘eat OS. ‘ese r 

308 sSmoome sent oldest doget ond to anotulvecg ont cobe ‘PS cae ' 
qOh s9Ge ghd ote 480 santo ,feer ese tede avert ‘iit neds) | 
eved 09 glost amity bomeob el Smommzennt obéehs agen ‘yews (veer oa | 
warty meazeq yrors bax ymolioreblents Ltesfay © 10% bowen mod 4 
eenlay tot ose -xnsis Burg & hweed aved od mostads sxsoqgs orustascate | 
Wei TE sree oF odacbae es seq oteloreds va tooag ve wo brad oft 
Sietet 6% wk. fxeg st «0 obiniy me aoldorohtastes te rruubat 4 a ‘ht00: 
| i onal a BEY OS gtepy c 





etdavdhnt oomebive edt LLa .oved as sexsew —" yon ro atantes 
terieltoess ats ton ab Somcdioo add ah etal oo) cm 
eben alt moqd bt dine of eA ! 


oe 


that statements had been made by plaintiffs before anid after the 
execution of the written contract with referenee to the conditien 
of the building situated én the land which were not true, However, 
it is mot claimed that there wos any breach in this reupect of the 
written contract, and no evidence wae offerc: or reeeiyer tend ing 
te show that defendants Road eucteined damage by reason of these 
representationse 

An examination of the whole record incicates thet the 
alleged defenses are without merit. Ths attorney for defendants 
in response to questions by the court refuses to deny that there 
was a Mistake in the description of the premises as the seme 
appeared in the written contract er te assert thet the deed 
delivered failed to convey the real estate which the partics in- 
tended should be transferred at the time the contract was made. 

The judgnent ic affirmed. 
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HARRY WOLCHINOVSKY, Conservator, eben s Al 
va. é 
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MADISON & KEDZIN STATE BARK, @ fo} ra 

Corperation, et al. Y a 
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LOUIS KASPAR et al., 
Appallees, 





} 
) 
) 
) 
le 
APPEAL ¥ROM (SUP?! — 
rs. 
COURT OF COOK COUNTY. 
HARRY SOLCHINOVSKY, Coneervator, eta. 
WADISON & KEDZIE STATE BANK, a 

Corporation, ¢t al. 
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ER, JUSTICE BATCHETT DELIVERED THE OPINION OF THE COURT, 


This esare in various phases is new before thie court for a 
fourth time upon sppeal by the Kadison 4 Kedsie State Bank from a 
final deeree entered upon the amended eroes bill of certain defend- 
ant bondholders. ithe decree was entered february 27, 1932. It re- 
cites that the bank had been theretefore named as trustee in several 
trust deeds with the Chicago Title & Trust Co. ag firet successor in 
trust, and Chicage Trust Co., the second successor in trust; that 
the Madison & Kedzie State Bank ceased to function as a banking ine 
stitution; that by reason thereof it no longer may operate in its 
trust capacity, and that it is now in the hands of Will A. Wade, as 
receiver, in a cause theretofore commenced by the auditor of publie 
accounts of the state of Illinois, whose duty it is to resign as 
trustee pursuant to the statete made and provided; that neither the 
first nor second successor in trust has accepted but has failed 
to do so; that while personally served as parties they railed to 
appear and were defaulted; that by reason thereof the office of 
the trustee became vacant, and that in order to preserve and 


Protect the interest of all parties it is necessary that a trustee 
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be appointed to have and possess ali the powers theretolfore vested 
in the Kadison 4 Kedzie State bank under the several trust deeds. It 
was therefore ordered that said bank ehould be removed as trustee 
and the Straus National Bank & Trust Co, appointed to perform the 
functions and duties of the trustee. 

The order further recites that in the initial preceedings 
the mortgagor sought to set aside trust deeds securing bende in 
the aggregate avount of $1,150,000 and that the trustee was made 
a party thereto; that it was necessary to Tile a erosa bill for 
the purpose of protecting tne interest ef the bondholders and to 
have a new trustee appointed; that the solicitors for cross com- 
plainants have rendered valuable services in that connection whieh 
were reasonably worth the sum of $6,000; that the same was a proper 
charge and first lien on the several parcels of real estate, and 
that the said eum should be paid the solicitors out of the money 
then in possession cof the receiver or thereafter to be received by 
him or out of moneys that might come into the possession of the 
trustee during the course of adwinistration, 

It is contended in behelf of the Madison 4 Kedzie State Bank 
that it wae error for the court te enter this deeree fer the reason 
that the cause was not at issue on the croas bill; that the answer 
of the benk thereto denying all the paragraphs of the bill except 
the first eight raised numerous clear-cut issues of fact which the 
court might not dispore of without hearing evidence upon which to 
base its decree. Sbratner Smith & Co, v. Mason, 54 Ill. App. 258; 
C. P. & St, L. Re. Co. v. St, Ll. FP. & Ne Hi, Go., 79 Ll. App. 384; 


Blair v. Reading, 99 I11. 600; 21 Corpus Juris 578, are cited to 
this clementary proposition. 


On the other hand, it is contended in behalf of cross 
complainants that ne proof was necessary in view of the admission 


by the pleadings and the decree pro econfesso against the Chicago 
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Title & Trust Co. ae euceessor; that the gadison & Kedzie State 
Bank objected to the taking of proof and therefore may not now 
urge as error that such proof was not heard. ihe contention re- 
quires an examination of the pleadings, from which the following 
appears: 

The cross bill contains 27 paragraphs. The anewer of the 
Radison & Kedzie State tank admits paragraphs 1 to 8 inelusive 
but denies each and every material allegation of all other para- 
graphs contained in the bill and demands strict proof thereof. 
These elght oaragraphs of the cress bill asserts that Joseph 
Welchinovsky exhibited kis bill of complaint seeking to set aside 
the five trust deeds executed by him; that the bill of complaint 
alleged that the bond issues and trust deeds were executed by him 
through fraud on the part of the Madison & Kedzie State Bank; that 
he cought to set aside the eonveyaness and reseve the bank as 
trustee, and prayed for an accounting; that cress complainants 
were made parties defendant by the name and style of “unknown 
owners" or holders of the bonds seoured by the truet deeds; that 
subsequent to the filing of the original bill of complaint, Joseph 
Wolehinoveky was declared insane and Harry Wolchinoveky was ap- 
pointed conservater of his person and estate; that the conservator 
filed an amended bill of complaint, alleging the inespacity of 
Joseph Wolchinoveky to execute the instruments, that certain bond 
issues against apartwents nawed were construction leans secured by 
the trust deeds, that the bonds issued did not have any writing 
staepeb in xed letters informing the purchaser thereof that such was 
the fact, that the bank sold the bends to the public, thereby 
perpetrating a fraud upon every purchaser of the bonds, that 
the income from the several parcels of real estate was received 
by the defendant bank by virtue of assignments of rents which 
it obtained from Joseph Wolchinoveky, which amounted to $613,000, 
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that a reanoneble estimate of the cost of operating the eropertiecs 
was $174,000; that the bank did not properly manage the proper- 
ties; that it permitted them te be gold for non-payment of taxes, 
and that the amended bill prayed that a reeeiver be appointed of ai 
the properties and aleo a new trustee, and alleged that Will A, 
Wade was appointed reesiver of the bank in a proceeding commenced 
by the auditor of public accounts; that certain bond owners filed 

& vetition setting up their interest in the properties and praying 
that the Madison & Kedzie State Bank be removed as trustee and a 
successor trustee and a receiver be appointed; that the Madison 

& Kedzie State Bank filed ite anewer to the petition, admitting 

the execution of the assignments of rents, that Wade was appointed 
receiver of the bank and was eollecting the rents, that certain of 
said bends were in default and many of the properties had been sold 
for taxes, but claiming that the defsulte or esles for taxes were 
not due to any negligence on its part; that the cross complainants 
are owners of certain of the bonds described in the trust deeda and 
had no knowledge of the matters contained in the charges and pro- 
ceedings in the ease until the time they filed the eross bill of 
complaint in their own behalf and for the benefit of all ether 
bondholders, except ¥1i13 WH. Wade, as receiver, who aleo is a bond- 
holder. 

It is apparent, we think, considering theee eight para- 
graphs together with the anewer, that the anewer goes no further 
than to admit that the proceedings which are recited were taken, 
but that it does not admit that the allegationa made in such 
proceedings are true, The admission that certain pleadings setting 
up these allegations hed been filed cannot be construed as an ade 
mission that the matters therein alleged are true. The certificate 


of evidence shows that when the matter came up for hearing on 


February 26, 1932, the selicitor for cross complainants stated that 
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the cause was eat iceve end that an anewer had been filed by the 
Kadison & Kedzie State Bank admitting practically every allegation 
against the Bank, and claimed that under the answer he was entitled 
te the appointment of a trustee, the successor in trust, the Chicago 
Title & Trust Co., and the second successor in trust having been 
defaulted; that the solicitor for the Bank objected, stating that 
the case was not at issue and that he kad been informed that the 
receiver for the bank had not yet filed is aneawer; that cross 
complainants then disaiesed as to the receiver, shereupon the solici- 
tor fer the defendant bank stated that the anawer had denied every 
allegation of the bill excert the first eight paragraphs, whieh 
merely recited that a bill had been filed, and that there were 
dssues of fact which should be tried; that the solicitor for the 
defendant bank stated his peint to be that a denial had been filed 
to every paragraph of the bill which requested the appointment of 
& successor trustee, that an issue of fact had been raiged, and that 
the court eould not aspoint a trustee until these issues had been 
decided; that the solicitor for cross complainants there contended 
(and he now argues) that the anewer admitted that the trust deeds 
had been executed through fraud on the part of the Madison & Kedzie 
State Bank, and that the bank was then in poasession of the proper- 
ties, and he went over each of the first seven paragraphs of the 
eross bill; that the courtlistened to the argument and took the 
matter under advisement; that the solicitor for cross complainants 
was then sworn to testify as to the value of services rendered by 
his firm in the matter; that in the course of that teatimony the 
follewing colloquy occurred: i 

“yr. Abrams (solicitor for eress complainants): I am also 
going to testify to something else, 

Kr, Smith (solicitor for defendant bank): I object to any 


testimony slong that line. 

ty, Abrams: This is not a wart of tue services. This is 
to prove some of the allegations of my bill. 

Br. Smith: I object to any testimony on that. 

My. Abrame: I have a right to testify. 
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The Court: Ho, ne, f will sustain the objection te that. 

I do not think it is material on the quastian of proos of services 
rendered in this case, 

iy, Abrams: It is not in connection with services, I want 
te prove the aliegations of the bill with reference to the fraud of 
the Madison & Kedzie State Bank. 

The Court: They do not admit that. 

kr. Smita: Eo, certainly not. ‘they deny it. 

The Court: No. Those are matters I will refer to a master," 

As the issues except that of saplicitor's fees had already 
been subuitted to the court without eviderice other than the »] ead- 
ings, we think the court properly sustained the objection of de- 
Tendant bank. In view of the fact that the deerce was therefore 
entered without aduwiselons in the pleadings or evidence tending to 
prove the material allegations, it follows that the decree must be 
reversed. 

The eross compisinants, however, urge the further point that 
the Kadison & Sedzie State Bank on the uncontradicted facts is with- 
out any interest that will authberisze it to prosecute thie appeal; 
that as an insolvent bank it eould net perform the functions ef an 
acting truatee; that the affect of the sppointment of a receiver was 
to whelly incapacitate tne bank from the performance of trust busi- 
nese and duties; that Wade, who was appointed receiver by the state 
auditor, was not a successor trustee; that the turning over of the 
trust property to Mim for management was in violation of the trust 
duties which wes sufficient to remove the trustee and declare 
its ofiice vacant, This court has held toe the contrary in the 
recent case of Belofeky v. Jeunson, 266 111, App. 351, where, con- 
struing section 11 of the set in reiation to banks (Cahili's I11. 
Rev. Stats. 1931, chap. 16A, par. 11, p. -170) we held that in the 
absence of any showing that the receiver who had been appointed was 
Mot proceeding with due diligence in making an accounting on behalf 
of the bank as trustee, we would assume that he was verforming his 
duties as required by the statute; that under such cireumstances 


there was no vacancy in the trusteeship, and that the court should 
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not have appointed a reeeiver of the premises, <A precisely similar 
situation exists here, The court has the power to compel the re- 
eeiver of this trustee bank to proceed diligently to render the aec- 
count ae trustee in order that the suecessor in trust may take over 
the duties of ite office, There is no competent evidence in this 
record that th@ successor in truest named and selected by the 
parties in interest de not ready, competent and willing to take 
up the duties of that office when the aceounting shall pave been 
completed, The appointment of a receiver or the appointment of 
another trustee in the meantime could have the effect only of 
burdening this estate with unnecessary costa and expenses, The 
golicitor for a few of the vondnolders should not be permitted te 
encumber and imperil the rights of all the bondholdera by expensive 
and unnecessary proceedings ef this kind, 

For the reasons indicated the decree will be reversed and 
the cause remanded for further proeeeedings, 


REVERSED AND REMANDED, 


keSurely, ?. J., ad G'Gonnor, J,, coneur. 
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HARAY WOLCHINOVSEY, Conservator, etc. 


VS. 





MADISON & KEDZIE STATE BARE, 
a Corporation, ot al., i 
IKNTERLOCUTGRY APPEAL 
FROM SUPERIOR COURT 
OF COOK COUNTY. 





STRAUS WATIONAL BARK & TRUST CO., 
ete., et al., 
Cross-Complainants) Appellees, 


va. 


HARRY WOLCHINOVSEY, Conservator, etec., 
et al., and KADISON & KEDZIE STATE 
BANK, 

(Cross-Defendants). 





Gn the Interleocutory Appeal of 
MADISON & KEDZI& STATE BARE, 
Appellant. 
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BR, JUSTICR MATCHETT DELIVERED THR OPIKIGN OF THE GOUAT. 


The Madison & Kedzie State Bank has perfected this aspeal 
from an interlocutory order entered April @, 1932, which provides: 

"It Is Therefore Ordered, Adjudged and Decreed that for the 
purpose of removing any doubt with reference to the reeeivership 
had on the extension order heretofore entered, that 7, IT, Dustin, 
the Keceiver heretefore appointed under the extenaion order, be, 
and is hereby appointed as Receiver under the Crows Bill of Com- 
Plaint herein filed to have the same power as was vested in him 
under the original order and te collect the rents, issues and 
profite theresf and to manage, operate and lease the premises 
described in the amended Bill of Complaint and Cross Bill of 
Complaint." 

The record shows that Joseph Yolehinoveky filed the criginal 
and certain smended bills in which he alleged that he was the owner 
of six different parcels of real estate specifically deseribed; that 
upon dates named he transferred’ these premises to the Madison & 
Kedzie State Bank as trustee to secure certain issues of bonds; that 
the execution of these trust deeds was obtained by undue influence 
and fraudulent representations, and prayed that the same might be 


Cancelled and set aside, 
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On December 24, 1941, uvon petition of complainant and of 

certain intervening bondholders, an order was entered appointing 
¥. Tf. Dustin a receiver for the premises in controversy. from that 
erder the Kadisen & Kedzie State Bank as truatee perfected an aposal, 
The cause was docketed in this court as do. 36356. The bondholders 
filed pleas guestioning the right and capacity of the Aadison & 
Kedzie State Bank to prosecute the appeal upen several grounds, 
some of these being that the Lank hed been removed as trustee and a 
new trustee appointed; that the auditor af public secounts had taken 
poeression of the bank and appointed one Yade receiver of it, and 
that Wade had accepted wd quaiified and was in pessesaion of all 
ite property. Complainant, Joseph folchinoveky, having been adjudged 
insane, his appearance was entered by hie conservator, Harry Yolchin- 
evaky, whe Tiled a confession of error and moved that the order ap- 
pointing a receiver be reversed and set aside. ‘The order was re- 
vereed Sareh 13, 1932. The mandate of thie court was filed in the 
trial court March 31, 1952. Prior to the filing of that mandate, 
on February 27, 1932, the court entered a final decree upon the 
erees bill. This decree removed the tadinon & Kedzie State Bank as 
trustee and appointed the Straus Aational Bank & Trust Co. as trustee 
under the several ttust deeds and found that the solicitors fer 
complainant had rendered legal services of the value of $6,000 whidh 
was made a firet lien upon the several parcels of real estate. From 
that decree the Yadison & Kedzie State Bank prayed for and was al- 
lowed an appeal to this court, which has been perfected and is now 
pending in thia court as Gen. No. 36117. The appeal bond in that 
Gage wae filed March 26, 1932. It therefore appears that this in- 
terlocutory order appointing a reeeiver was entered by the trial 
court while an appeal was;pending undisposed of in this court from 
a final decree entered on the croan bill, 

The cross complainants made a motion in this court to dise 


miss the appeal upon the ground that the order of April 2, 1932, was 
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not appealable under the statute. That eotion was denied, and 
while the question is reargued in the brief with eitation af many 
authorities, we adhere to our decision. 

The appointsaent of this receiver was entered upon the eroes 
bill and upon the motion of the solicitors for a part ef the bond- 
holders, It was made alter tarch 26, 19452, upon which date the 
Modinson & Kedzie State Bank had perfected an appeal from the final 
erder appointing a successor trustee which ie still pending in 
this court. The effect of perfecting that appeal wae to stay 
further procecdings by the court shich rendered the fjudwment or 
decree appealed from until euch time ase that appeal had heen 4is- 
posed of by this court, Guehn is the general rule stated in praec- 
tically all the esses, Peosle v. Pam, 276 Ill. 19. As that case 
points out,an exception te the rule ia that in divoree cases after 
an appeal has been perfected a trial court may make a further erder 
as to alimony, but this is expressly authorized by the statute. 

In Heyman v. Heyman, 117 Ili. App. 642, this court, in 
an opinion by sr. Presiding Justice baker, after a thorough re- 
view of the eases, stated the law as follows: 

"The statutes of this state have, from the earliest days, 
provided for appeals from judgments at law as well as decrees in 
chancery, and tuere is an unbroken line of decisions to the effect 
that a perfected appeal operates as a supersedeas or stay of pro- 
ceedings under the judyment er decres." 

In Masters v, Wasterg, 249 Ill. App. 252, this rule of law 
wae interpreted as preventing the lower court from permitting any 
one to intervene while an appeal was pesding in the Supreme court. 
It was there said: 

"fhe law is well settled that uae an appeal in the case is 
perfected to a Supreme or Appellate court, the court from which the 
appeal has been taken loses jurisdiction of the case until after 
the appeal has been finally disposed of by Appeliate Tribunal,” 

Koreover, we are of the opinion that even assuming that the 


lower court had authority te appoint » receiver while the caure was 


pending in this court, it was not necessary to protect the interests 
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either of the crose cowplainants or of other bondholders, ‘This 
court has so held in a quite recent and well censidered case to 
which this bank was a party. Belofsky vy. Johneaon, 266 Ill. App. 
361. It ig unnecessary here te add anytning to what was said in 
that opinion. The opinions of this court are uniformly to the 
effeet that the appointment of a receiver is an extraordinary 
remedy; that it should be exercised with great care and caution, not 
alone because it may arbitrarily deprive an owner of the right to 
the use and posseseion of his property but also beeause (if un- 
necessary) it burdens the interests of all the litigants with fees 
and expenses, Davis v. Blair, 252 111, App. 417, and #rank vy, 
Siegel, 265 Lili. App. 316, are two of the many cases which might 
be cited, 

The order appealed from is reversed, 


ORDER REVERSED. 


KeSurely, >. J., and O'Gonner, J., coneur, 
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SAMUEL 
(plaintiff), 


Appellee, APPEAL FROM SUPERIOR COURT, 
. Ve COOK COUNTY. 
OSCAR E. MRLSON, 
(defendant), 


VY MR. PRESIDING JUSTICE KERWER DELIVERED THE OPINION OF THE COURT. 


This is en appeal from a judgment recovered upen @ verdict 
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fa jury by plaintiff against defendant for $16,500. 
The declaration contains three counts. The negligence 


averred im each count is as follows? 

"i Firet count: That defendant, by his agent or servants : 
owned and controlled an automobile, being driven along route 22 
in a northerly direction between Half-Day and Wheeling, Illinois, 
Wt plaintiff was at the eame time driving a moter vehicle in a 

80 therly direction ae the same highway at the same places yh 
fendant, by his servant, carelessly and negligently operated a a 
jontrolled his automobiles so that it ran inte amd collided with 


zh : a 
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3 mtomobile in which plaimtiff was drivingy so that and by reason 
} of the premises the automobiles collided and plaintiff was injured. 
| Fourth count: That defendant dreve his automobile on 
or said highway at a speed greater tham was reasonable and preper, 
t wing regard to the traffic and the use of the way, so that by 
“reason of the premises defendant's automobile collided with plain- 
(tift's automobile, onnbing injarye 

Each of the counts alleged that plaintiff was at all 
b Ame e im the exercise ef due eare and caution for his ewm safety. 
‘The defendant pleaded the general issue and a plea ef non-operation. 
4 Plaintiff, a man about 49 years of age, who had been 
ving am automobile fer 20 years, testified that en May 10, 1930, 
@ was driving a Willye-Knight automobile, with a Mrs. Guttroph as 
‘Passenger, in a southerly dircetion on Milwaukee avenue (route 21), 
2 is er 20 foot hard surface roads that preceding him was a truck 
sring about 30 to 35 miles an hours that he passed the truck ont 
a eded south on the west side ef the roads that after he passed 
he truck he meticed a few care coming toward him seme 600 or 700 feet 
7 and thet he meticed defendant's automobile turm out and pass same 
‘t se automobiles; that after defendant's automobile had passed . 
ous @ of the automobiles he turmed to the east, or his rights end 
" ‘swung te the west and ceme over to the west side ef the road 
- athbound traffie lane, and the right/of defendant's automobile 
a. & plaintisf's left front; that at the time of the impact, 
"a me tee automobile was headed in a northwesterly direction ent ie 
the frost wheels ef plaintiff's mutomobile were off the roadj 
wn mn plaintice saw defendant svimg across in front of plaime — Q 
IE fas about 50 to 75 feet aways that plaintiff — 
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N Helen Gottroph testified she was a passenger in plaine 
; iff*s automobiles that as they proeeeded southward she saw @ milk 
‘ruck ahead and followed it about one mile; then plaintiff pacsed 
it and drove on, on the west side of the read; that at the time he 
5 sessed the truck there were no automobiles close to them, but there 
Sere some automobiles four or fiwe blocks away; that later when 
aintiff was om the weet side of the road defendant's automobile 
over from the east side of the road to the west side and passed 
a of the automobiles ahead of him and returnéd inte line and then 
d DP eseant tried to pass again, but came over pretty far te the west 
le of the road and ran into plaintiff's automobile. 

Laurence B. Stanton testified that on the day in question 
eo was employed by the Bowman Dairy Company and was driving a truck 
uth om Milwaukee avenue and witnessed the accident; that just prior 
° the accident: plaimtiff passed his truck and continued on south in 
ue west lane about 125 to 150 feet before the accident, and the 
Qness was 50 to 15 feet back of the automobile at the time of the 
: ident; that at the sme time plaintiff's automobile passed the 
* » the witmess saw four or five autamebdiles coming from the 
) tt » the nearest being then two er three hundred yards ahead of hin; 
at he ae defendant's automobile pull out from behind these aute- 
ties, pass on their left and then it got back imto line and in so 
went a Little off the road, and then it swung te its left 
yotly in the path of plaintiff's automobile in the right (west) 
ec © "the road, the right front of defendant's automobile and the 
nt of plaintiff's automobile cellided head ome 
tat Ae Norberg, Mra Vust A» Norberg and Sven Anderson 
oa ta the automobile being driven by Algot Norberg. 
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| Defendant's version as shown by the evidence of Clarenes 
ickeon, Stanley Erickson, Gust A» Norberg, Mrs. Quet A. Norberg, 
ot Norberg, Sven Anderson, Carl Lisell, Paul Kessre and Gustave 
e8ro, is, that Clarence Brickson, a 15 year old boy, was driving 
lefendant's automobile north on Milwaukee avenue, preceded by an 

‘ bile driven by Algot Norberg; that a truck was being driven 
uth and when the Norberg automobile amd the truck were elese to- 
| fo plaintiff suddenly turned from the rear of the truck inte 
@ path of the Norberg automobiles thereupon, te aveid striking 

A Btifts the Norberg automobile swerved to the right, and as 
tiff*s automobile endeavored te return te his own side of the 
rm the collision oeourred, 

q Garl Lisell was driving his automobile north on Milwaukee 

ané saw the truek coming south; that there were three automobile: | 
: | ng one another, the Norberg, defendant's and another automobile; | 
he heard a erash when he was abeut 100 te 150 feet behind the 

; automobile amd saw plaimtiff’s automobile thrown from the right 

1s) side of the road te the west side of the reade | 

q Gustave Keesre, o farmer, was on the east side of Milwaukee 

me 180 feet from the road and saw an automobile trying to pass the 
Sand at the same time he saw an automobile coming from the south 
le ahead ef the truck and the automobile going south; he turned 
mext heard a crash, looked up and sam the truek was just 

; tee steps and the twe autemobiles were standing still, facing 
ste read the treat part of eaah sary Sor 4 foot apart, off i 
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eay that the automodiles were only 50 feet apart at the time 
ed to pass the trucke 
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bile off the road, and them defendant's automobile struek 
Mmtiff's automedile on the east side of the road and they both 


ve 
Le 
‘“ 


id over te the weet sides that the automobiles were im the position 
fw triangle when the collision occurred; that plaintiff's automobile 
as half a car length in front of the truck, when it started te turn; 
the left side of doth autonediles came together. 

Joseph Ernshaw, a state highway peliceman, testified he 
sterviewed Mra. Gottroph at the hospital after the accident and 
at che told him it was plaintiff's foult; that he tried te pass 
truek and did not have roem to do it in. 

Bdward Hevetny, defendant's partner, testified that he 
Mree Guttroph make the statenent testified te dy Ernshaw. 
Guttreph denied she ever made such a statements 

It ie contended by defendant that the judgment sheuld be 
reed because the preponderance of the evidence is in faver of 


4 ‘endant and that the verdict is against the weight of the evidence. ) 
BS ensstica of preponderance does not arise at ell in this eourt. 
beara, Roebuck & Coe vs Meare Slayton Lumber Coe, 226 Ills Apps 287, 
905 Mille & Coo ve Duke, 232 Ills Appe 277, 280; Leeper ve Guys 
3 Ill. App. 176, 1833 Humphreye ve Rast Sto Le & Ss Rye Coo, 253 


lle App: 450, 4576) It is only when the reviewing ceurt can say 
et the verdict is against the manifest weight of the evidence that 


3 ie justified in reversing the causes (Eimer ve Miller, 255 Tile 

| , 468, 4702) There is a hopeless and irreconcilable conflict 

a the evidence relative to the manner in which the accident eccurred. 
ie vertet ef the jury imports that they-did mot believe defendant's 
messes. Howevers notwithetanding the verdict, it is the duty of 

. out te examine and weigh the evidences, but this duty dees 

A weir Ror permit this court to substitute its judgment for 
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hat of the jury on a pure question ef fact wmiless the court can 


\ ieee 


y that the conclusion reached by the jury is palpably wrong. 


raetion C 0 *Denme 1135 Illes Appe 269, 261; 
c Rye ¢ 195 Ille Appe 145, 1525 Je Co Re Bo 
; 68 Illes 317, 3193 Oplvert ve Carpenter et ale, 96 


Hil. 635 Shevalier ot ale ve Seager ot ales 121 ids 564, 5685 

Cooks 180 id. 65+) Whether the plaintiff and his 
pitnesses were te be believed, or whether the truth was on the side 
the defendant was a question fer the jury They hed an opportunity 
© see and hear and observe the appearance of the witnesses and their 
ner of testifying and were in @ much better position te detexmine 

9 truth relative to the manmer in which the sccident occurred, 

@ court ef review. The verdict of the jury moms that they 

e1 eved plaintiff and his witnesses and disbelieved defendant*s 
esses, and this they had a right to do. (Redoleki v- Stange 

B6 Ill. 540; Kennedy v. Moderm Woodmen, 243 id. 5600) After 
yrefully examiming and weighing the evidence and the apparent con~ 
- therein, we have reached the conclusion that we would not be 
ranted in holding the verdict and judgment against the manifest 

bb of the evidences 

Be It is also urged that plaintiff was guilty of contributory 

a: Agence. The question of contributory negligence is usually a 

} stion for the jury» It only vecomes one of law when the undigpute 


it moe ie so conelusive that it is clearly seen that the accident | 

2 od from the negligence of the party injured and could have been — 
Y Ley the use of reasonable precaution. (Miller ve Phelpae 252 
: 0+) . ins fy im ming the testimony and applying this rule te 


na | 
Loe,s at 


st an } canes we are of the opinion the question was one ef fact 
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‘if It is next contended the cause went to the jury on the 

























4aful and wanton conduct, and that there is no evidence te sustain 

Js There ie ne merit in this contention for the reason that the 

eeond count of the declaration charging wilful and wanton conduct 

2 ‘the part of the defendant was, on motion of plaintiff's atterney 

efore the cause was submitted to the jury, diemissede (orth 

191 Tlle 104.) 

It is algo claimed that the court erred in instructing 
jurye The omly instruction complained of informed the jury of 

@ allegations ef the three counts of the declaration and coneluded: 

f you believe from a preponderance of the evidence, under the 

fons of the courts, that the pleintiff has preved the 

tions centained in ome or all of the said counts ef his said 

ation, as above set forth, and that he was then and there and 

all times prior thereto in the exercise of ordinary eare fer hie 

pafety, then you should find the defendant guilty." It is argued 

p instruction dircoted a verdict, and that it did net contain all 

@ necessary to prove the cause ef action. The rule is 

bon ineatruetion directing a verdict fer the plaintiff, if the 

y believe he has proved his case by a peependcumes ef the evie 

oc, as laid in his declaration, eam only be justified when the 

a tiom contains a complete statement of the cause of actions 

Be Re Re Coon 242 Tle 5443 Ie Co Re Ro Cop Fi 

“M08 Ade 608) Cromer v- Borders Coal Coo, 246 ide 4529 4555 

z 249 ide 364, 358.) By the instruction the court 

4 jary that the negligence charged im the first count of the 

me hen was that defendant, by his agent, se carelessly and 

3 r operated hie automobile that it ren inte and against cdl 


er the automobile which the plaimtiff was drivings and as 
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' sult plaintiff was injureds that in the third count the negligenes 

- ged was that defendant, by his agent, failed te reasonably turn t+ 


vy 


right of the center of the beaten track of the highway se ag te 


pase without interference when mecting a motor vehicle coming is the 


- 


) site direction, and om the contrary drove his automebile, by hic 

| mt, on the wrong side of said publie highway contrary te the statute, 
¢ that the automobile of the defendant cellided with the autemodile 

wh: eh plaintiff was driving, etes; and that in the feurth count it 

me charged that defendant, by his servant, earelessly and negligently 
ve his automobile on said public highway at a rate of speed greater 

, Was reasonable and proper, having regard te the traffic and the 

. } of the way so as to endamger life and limb or injure the property 

f another person, so that the automobile of the defendant ran into, 

q st, ane collided with the automobile which plaintiff was driving 
 Witheut goimg into a discussion of the different cases in whieh 

» Sagres Court has discussed instructions of the character new 
icc to, we are of the opinion, taking into consideration the im- 
iom as given to the jurys the facts as digclosed by the yeoetne < 
| the instructions given om behalf of the defendant, the trial 

. b did not err im the giving of this Sedbreedit ene turks. oni nek 
sve Rademacher, 190 Ill. 558, 542; Ghigage City Rye Coe ve Garrelhs 
au 318, 331, and cases eitede 

, q Defendant further criticised the giving eof this instruction 

ye ground that the third and fourth counts charged a vielation of 
way that in order that the statute apply it must appear that 


" ste 
sien were © driving om a public highway im the State of Thlinois. 4 


of vou aoe tat » a case was tried on the theory 
di iiatabe tn shee Parthermore, the record 
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“a that the accident ocourred on Milwaukee road between Wheeling 
4 WalfDay, Tllineise 
Tt is alse contended that the oourt erred im the admiesion 
photographs, coungel arguimg that the witness whe testified 
B sae: pictures vas not sufficiently qualified, and that they 
y ‘Bot properly identified. Dre Edson Bo Powler testified that 
ha ; taken thousands of Xerays; that he was present whem the 
4 ee in question were taken under his direction by a machine in 
oj ysguaua condition, and after describing the pesitien in which 
Btiff was placed when the pictures were takens he stated that 
mot the pictures correctly portrayed the internal beny structure 
= plaimirs. There was mo error in admitting the picturese 


ye Coo, 306 Ill. 370; Wigks ye CunsorNenneberry 















7 ss) 
. " "Other errors are assigned, but dun the points have not 
aed they will be deemed to have pen sabres and will not 
 (Deophe ve Covdas 343 nis 18, 83; Harvester Go» 
ast 282 ide 489, 4920) 
Mo Asie at reversible error the ly fe affirmed. 
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WM. Fe GREEHHILI and 

HAROLD GRAANHILL, doing 
business ae WMe Po GHEANHILL 
& SOM, (plaintiffs), 





Appellees, APPEAL PROM MUNICIPAL 
Vea GOURT OF CHICAGO. 


ARTHUR Re PRTERSOM and 
EDVARD FLAHERTY, (defendants), 


Appellantes log “ TA: 6 1 g' 


WRe PRESIDING JUGTICK KARWAN DELIVERED THK OPINION OF THE COURT. 





Aetion was breught by pleintiffs against defendants te 
recover & bolance due fer goods manufsctured and sold to cefendantse 
fried before a jury and a verdict and judgment in favor of plain« 
tiffs fer 9500, from which the defendants appealed. 

The amended etatement ef claim substanticlly sete forth 
that the defendents were indebted te plaintiffs for 100 coffee 
grinders manufactured and sold to defendants pursuant te a verbal 
agreement of February 1, 1928, and confirmed February 3, 1928, and 
as per agreements on subsequent dates, and seta forth the dates of 
the furnishing of additional items with the amounts claimed. The 
charges total $1930.85 against which defendants were given a eredit 
of $1287230, leaving a balenee due of £644.49. Tt was also allcged 
that completion ef the 100 grinders was not mede until September 1, 
1928, because of changes end delays on the part ef the defendants. 

Eaeh of the defendants filed an amended affidavit of 
meritee Fiaherty's affidavit of merite denied the indebtedness 
and that the debt resulted from a verbal ogreement and averred that 
he kmew only of the agreement of February 3, 1928, and that he had 
complied with all of its provieionss that plaintiffs refused to 
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perform their contract and were secking to charge defendante with 
what wos mot exlled for by the contract, ent denied the completion 

of the grinders was not made because of changes and delays on the 
part of defendantse Peterson's affidavit of merits denied he entered 
into the verbal agreement aa alleged in the amended statement of 
elaime 

The defendant Flaherty alse filed a etatement of claim 
on seteoff in which he alleged that he, dving business as Mil-Ryte 
Company, not incorporated, ou ov about February 3, 1928, contracted 
with plaintiffs for the manufocture of 100 grinders te be finished 
complete and in accordance with the models submitted to them at 
the time of the making of said contract for $1003.35, and to be 
delivered «ithin three or four weeks$ that as = part of said cone 
tract plaintiff. agreed te obtain special tools fer the making of 
aaid grinders for which he agreed to pay plaintiffs $175.25; that 
Mil-Ryte Corporation upon its incerporstion sdopted and ratified 
gaid contract; that February 4, 1928, he paid plaintiffs the full 
contract price of said grinders and toola, wut plnintiffs failed to 
éeliver more than 40 of said grinders, of which only 17 were 
fimisheé complete and in accordance with the models submitted to 
plaintiffs; thet he notified plaintiffs the grinders did mot comply 
with the terms of the contract and that he would not secept them and 
Claimed $1366.01 was due him from plaintiffa. 

Plaintiffs’ affidavit of merits to the set-off alleged 
the making of the contract with the defendants ond ite performance, 
and denied the remaining allegationse 

The plaintiffs’ evidence discloses that in January 
1928, the defendants called ot plaintiffs’ plant with parte of a 
coffee grinder and inquired if plaintiffe coulé manufacture an 
electric coffee grinder and were told that if defendants had a 
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sample or blue print plaintiffs vould go into the matter. So 
oemple or model wos furmished but plaintiffa were told what 
defendants desired. \@ & result, on February 8, 1928, the 
pexties entered inte an agreement by which plaintiffs agreed to 
manufacture 100 coffes grinderea finished complete and assembled 
with moter, plaintiffs «creeing te furnich speciol toole fer the 
making of said grinders fer the totel sum of €1176e60. It was also 
agree¢ pleintiffs were te procure additional parte for which an 
aéditionnl charge was to be mndee “ork was begun shortly thereafter 
and within three or four deye the cofondants told plaintiffs they 
wanted to do a Little experimenting te determine exactly how the 
machine wae te by constructed, about April 1, 1946, plaintiffs 
completec a model which cefendents tuogk away to show proapective 
Customers and to experiment further, srueting plaintiffs te 
withhelé further construction until metified to preceeds that in 
duly defendants stated the experiment had proven succeseful and 
directed plaintiffs to make curtain changes suggested by them and 
proceed to manuf,ecture the grinéere. The moter uricinally sube- 
mitted te plaintiffs was changed by defendants who were told by 
plaintiffs that the changed motors were not sirong enough to de 
the work; other changes suggested by defendants were aleo madey 
that these changes necessitated the use of additional material not 
contemplated originaliy, which doufendents requested plaintiffs to 
ovtain and agreed te pay for same. One hundred coffee grinders 
were theresfter manufactured exactly as desired by ¢efendante, and 
éuring the months of August and ‘cptember defendante took from 
Plaintiffs’ plans 40 of the grinders, the remaining 60 were 
completed and placed in storages 

fhe defendants’ version is that the defendants met 


plaintiffs and their superintendent and showed them the coffee 





























| gh aradeam ad? asad om Phar ekintese dabeg ould xo ahem 
sade Biet omme aBiiniole ted beukecut aon Laden 20, ¢ i , ° 

add gQ8CE .8 qrourdet ae «timet a e ohwntned mt: be 

ot bows eEMmte de dots yt dowmeage oe etek Soned 
heidwonne hen atelgeng dotieiel? axemetng oo ltme 08% aawds 4 

et? «ot afood Lntouge antauvt o¢ galoetys @thomtalg rote, ie q 
culm now 2% -Ote®7Lk Yo mum Lager od? sot oxsbudm odes Yo gabsten a 
fa daisy vet e@aeg fameitiobe wmagig of 9neR. aligning, : omme a 
seGhasvede Losede wed naw deat oben 24 ad ann oaxadle, LenpheeObe, 
odd eMtenbelg bios afanteto silt. ceme.cuwh 10 vonult mise Aa ‘ 
add wed Yidnace onisroted a¢ getiomebisgee ebeskd aw ee " 
OVRRnteks gBOCT 4 Losed swede phodrontamna od et saw suena — 
neitosguong woe of yara doo! wtmeune deh sles tobe 2 bebeiggmma: 
os wiRRsataty gatdocsnt yrcteewt semmbuegen oo bree emote! 

et gait qoyeveug OF SeKLiver disew noideiromee wots tle dike 
Sue Brtecsoone nevery ac, Smale lt heats ates RC: : 
tes medt wi SehowguRe angele Mtataee wna we otueataie Setoemeh 

“ atlve Uilanig hs telst et  .ertotebeg ade ered Renent of beosomg 
YS Lied exow Gi edna eu YS beganite awe etitemiaty of bedeim 

ob OF rfswens gemoite Jom sew weecem Sepmeds aed Seale ateenbale 
ee ee ee 
tom Lettoten Lnmotitnda te seu odd dedadiassoon aéynate epedh sme 
68 aYtiiaialy dedusiyer wixebnetes Molde yuiheadgite sodalquetnen — 
emehaing oetteo tonto ond edema ek my Of dowrge dae atelde : 

DAS yudaHouote> YE bertees ao Yhvvoxe bomen KoeteorMth eT 
mot? Yovd adawhuotod rodnottes mm tewges 30 atomom old yee : 
oto" OO yniakamet oe ee 


whe 


grinder and inquired if they would be able to make it and were 
tele that they would make it rum with the preeision of an Slgin 
wateh; that later they chewec them the model and ground six pounds 
of coffee in their presence and were told they equld make it 
without a blue printy that after defendants had gotten 40 of the 
grinders VPlaherty diseovered that one would grind medium to coarse, 
another fine, and another would grind extremely comree, that he 
thereupon ealled one of the plaintiffs anc told him that Peterson 
was #6 incensed at the rotten Job he wanted te gue plaintiffs 

thet he kiekec like blases st the extras and finally Greenhill gave 
him a eredit of 211076. 

Agthur Xs Peterson tectified that he and Fisherty met 
Plaintiffs’ superintendent who stated he could make the coffee 
mills thet they (defendants) had «a complete model without a top 
and groun! hundreda of pounds of coffee with it im the presence 
of Greenhill whe said he would make a perfect model of the sample 
they had furnished. He further teatified that plenty of mills 
that he saw ground defectivelye 

Carl Backstrom, a tool ané dye maker, teatified that 
he worked on Floherty’s coffee grinderg that the renl trowble was 
the holes in the housing were too far apart; that they were not 
equel and were grmding lopsided. 

tt ig claimed the court erred in admitting in evidenee 
certain invoices, copies of the originals, instead of the originals, 
counsel arguing that these copies should not have been admitted. 

In this contention we do not coneur. An examination of the record 
discloses that no objection to these invoices wae made because they 
were copies, and under the cirewastences it was proper to admit the 


copies in evidences 
It ie alao contended the court erred in instructing the 
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jury sné in refusing to instruct as requested by cefendants, and 

in his brief and argument counsel for defendants complains thet 

the court guve the jury three instructions tendered by plaintiffs 

and xefused four instructions teadered by defendents. The inetructions 
are net set out in defendants! brief and the point is not properly 
yeaised. (General Platera’ Supply Cos vy. i Hommedien & Sons 0 

226 lie Appe 201, 20¢3 Spencexs ve Cateoge & Ne se Bye Coos 249 TA. 
Appe 463; Rey Iverson Cus ve United shaken thavdan Sones #82 ile 
Apye 1503 Cory ve VYootmen Acuident Coo, 253 Thle Appe 20, 55.) We 
have, however, considered defendants’ contention and are of the 
opinion the court cid mot err in inutructing the jury and in refusing 
the instructione tendered by the defondante. 

Defendants aleo argue thet the verdict is a compromise; 
that if the defendante ace Llieble, plaintiffs should have recovered 
the full amount of the claim. Thies contention alsc is wéthaut 
merit. Yhile plsintiffs might have complainee of this had they seen 
fit to do so, defendants econrot aucecesfully do eo. (eld ve Hountams 
2 Tile App. 48, 4%) 50: Nedonberg ve Graham, 69 Ille Apps l4iy 144, 
1453 People's Nat. Bonk of Mowmouth ve Pernalds 252 Ill. Apps 5s 94 
Heyman y. Heyman, 210 Tl. 524, 34°.) 

The remaining eententions ef d¢efendanta’ ecaunsel are that 


the judgment is contrary to law end against the weight of the evidence. 
Counsel arguea that the evidence indicates the corporate liability 

of the Mil-liyte corporstion and thot there was no evidence tending 

te show any liability on the part of the defendemt Peterson. This 
contontion is witensbie. The recor: cleurly discloses that the 
defendants Flaherty and Peterson requested plaintiffs te manufecture 
the coffee grinders ond there ic no tectimony in the record tending 

te show any liability on the pert of the Mil-hyte corporations 


Furthermore, mo such defense was made by either in the trial court. 

Hox the reasons stated the judguent is affirmed. 
Seanlan and Gridley, JJ.» conoure AVP IRMKDe 
bi -. 
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KATHERINE CLARK LITTLEFISLD, 
(plaintiff), 
Plaintiff in Error, 






YRROR TO fem curr | 
ve : 


WILLIAM We ARMSTAONG, 


(defendant }, 
Defendant im Srrar. 


COURT, ogox COure 


: 
Pd [T. r, 
| : 619 


Mie FREGIDING JUSTICE KERBER DYLIVERTD THE OPINION OF THE COURT. 


The plaintiff ued Yilliam We Armstrong, an alleged agent 
eof plaintiff, to recover the difference between the amount actually 
paid by the alleged agent for certain stocks purchased om behalf of 
Pisintiff, and the amount given by plaintiff to defendant to effect 
said purchses. The case was tried before the court with a jury 
and at the conelusion of the plaintiff's evidence the ceurt, on 
metion of the defendant, directed a verdict for defendant. From 
the judgment entered upon the verdict the plaintiff has sued out 
the present writ of errors 

The amended declaration consisted of the common counts, 
and « special count in which in substance it is alleged that April 
&, 1920, defendant ected in an advisory capacity pertaining te 
stocks and bonds te be bought by the plainmtiffy that the defendant 
informed plaintiff he had an opportunity to get 25 sheres of 
Blevater Supplice Coos Ince, at $250 a shareg that subsequently, 
after defendant had obtained information that said stock could be 
Obtained for $185 = shore, defendant falsely ond fraudulently 
represented to plaintiff that he could buy the aume for her for 
$250 » share? that she, believing it to be true that defendant could 
Obtain said stock for {250 a share and relying upon the false and 
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fraudulent representations of the defendant that he coulé purchase 
aid «teck for $250 n share for her ehe did actually deliver te 
defendent bends of oufficient value, together with a negotiable 
eheck for the balance to pay for £8 shaves af endid steck at Saso 

& share, whereby plaintiff aucteimed «a loce of S66 a uhore cpen eneh 
of sald 25 shores of stotk, totaling 162%. 

The plaintiff contends that the triel ceurt erred in 
directing @ verdict for defendant at the close of the plaintiff's 
eviconce. 4 motion to instruet the jury te find for the defendant 
is in the nature of o demurrer to the evidence, ang the teetimeny so 
demurred to, together with all rensoneble inferences aricing theres 
from, mast be tuken most strongly in fover of the plaintiff (KeCune 
Me heynoless, 2824 Ill» 143, 190g Haldren Express Coo ve Krtre 291 tide 
472, 475), and the maker of the motion admits the truth of all infer- 
ences which may be fairly and retionslly drewn from ite (Offutt ve 
World's Columbian Exponitions 175 Tle 472, 474% Ge & We Wo Rye Coo 
Ne Jamleayy, 129 ide 152.) if there is any evidence from the 
record, if it stood alone, the jury could, without acting wrensonably 
im the eye of the law, find that nll the material averments of the 
Geclaration have been proved, then the cause should be submitted to 
the jury. (Libbys Meveill & Libby ve Cooke 222 Tlie 206) MoFarlane 
Ze Chicago City Yye Coes 283 ide 476, 4785 Valdren Uxpreas Coe ve 
Kruse supzae) 


The evidence for the plaintiff tends to prove the following 
fects: ‘bout March 25, 1930, plaintiff conferred with defendant con- 
@erning the purchase of 26 sharen of Klevator dupplies Coe, Ince, at 
which he informed her that he knew some third person who wanted to 
@ispose of the stock, April 7» 1930, he called plaintiff over the 
_ telephone ond told her he would buy the stock for herg that he would 
. | be making any profit from pleintist on the purchase of the «tock 
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fer here The following dey he called again and urged her to buy 
the stock quickly because the owner had to dispose of it innediatelys 
that there wes not time to waste in getting the stock beeause this 
man had to dispose of it immediately for some ready eashy that he 
would be able to get the stock for 2250 a ahare and thet he would buy 
at £250 a share, which was very cheap. After this converaxtion over 
the telephone defendant enlieéd for plaintiff in his autemebile and 
drove her to her gefety deposit vault from which she obtained certain 
bonds which defendant wos to sell and then purchase the stock with 
the precesis. The borda were sold and the proceeds applicd toward 
the payment of the stock. Flaintiff relied uwpem the defendant, her 
agent. Defendant purehased the steck im question for $165 « share 
but recoived from plaintiff $250 a shares 

In our judgment it is idle for the defendant te argue that 
the plaintiff's evidence did not make a prima facie cas@e Ve are 
at a less to understand upon shat theory the court instructed the jury 
to find for the defendant. This records, in our opinion, mace out a 2 
prima facie case of agency, and once the relationship ef agency is 
established, the duties and responsibilities ineident thereto attach. 
4m agent cannot take advantage of his position to make a profit for 
himself, vut all profit and advantages gained in the transaction 
belong to the principal. (Salisbury v. Wares 183 Tlie 506, SIL.) 
The relationship of principal and agent is one of trust and confidence, 
and where such confidence is reposed and such relation exists it must 


be faithfully acted upon and preserved from any intermixture of 
imposition. (Perry ve Angels 296 Ille 549, 5543 Conant ve Niser= 


boroughs 159 ide S85_ 391.) 
Yor the reavons indicated the judgment of the Cirenit 


court is reverged and the couse ie remanded for a new triale 


REVERSED AID REMANDED. 
‘Seanlan and Gridley, JJ., concure 
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358521 
JULIVS PETHIK, f : 
(plaintiff), | : i 

Defendant in Arror, z 

ERROR TO CIRCUIT CouRT, 
Ve 
Goon COUNTY. 
i 
defendant), BD py F f (oe 
Flaimtiff im Srroie = 6 6 belie VW ] Y 


Mie PRESIDING JUCTICN KEANSA DULIVERED THE OPINION OF THE COURT, 


Plaintis¢ brought an action for sgsault and battery 
egainet Charles Janovekyj an ex parte jury trial resulted im a 
verdict and judgment in faver of plaintiff for 95666 After the 
term at whieh the judgment was entered had expired, defendant 
filed @ petition in the nature of u writ ef errer goram nebig 
under acction 89 of the Sractiece Act, Cabill's “tatoe ch. 110, 
pare 89. Plaintiff filed a demurrer which was sustained, and 
the court on duly 35 1930, entered the following orders 

"Shis ¢euse coming on to be henrd upon the plaintiff's 
Seretefexe entered herein} after exgumcuss ef eculeet end due 


deliberation by the Court said demurrer ie sustained, to which 
the defendant excepts." 


To reverse thie order defendant sued out the present writ 
of crrez Aiacloses that suit wns coumenced June 14, 10285 that Jwy 
14, 1928, the appearnnee of the defendant wae filed, and on July 17, 
192%, defendant filed e demurrer te the plaintiff's declerstions 
November 27, 1928, notice wae served upon defendant's attorney that 
plaintiff's attorney would ask the court te set the demurrer for 
hearing; December 15, 1928, the demurrer was overruled and the defend- 
ant ordered to plead within ten dayos Pebrusry 13, 1930, defendant 


wan defaulted fer want of a plen, and on Fotruary 27, 1930, after an 








Wedied tne tueaan tok mottos wn telgwerd Tet AMOR 
a at Sos finer dotss yuvt gien me am Uyinenal, , 
ast code o008S cok Tibiniess Ye SavGR oh sammpa 





‘aia. von beets 3a nates a meee. 
AEE ote seders a'4Ebiled 404 onbdoeeS watt, Be, moitoo 

















risiue orn ht vexesns 4 


28 pees gee Sraed a<4 oe: ne we) Sie 2 a ; we 
“abbke ob qboutadens te RS ee : 


york Suatd GORGE ads eur bevamand sor ghee “eat , a ie tn ‘- 
o¥E Uwe mo bos pbotk? saw Saanbers'teh salt we oopatinonys weet ss " a 

{mol dss food a*ribtetaty ade of sorta ry bout en 
Pets wares ts e Snabeo tod sengy bovuss naw sohven 808K FB si wi 


sag! phi _ 
8? iwrcimh ot toe of Samo ett ate bieow yaad at 


4 sm 3 el 

~bue tet oats tnt SeLetzeve Bae Berry add vere 48L xodmno x odmoant fg 
t. mu Died Rate ae. aes4 ai “C's 

Stender to 2 0n0L eet qeauredet tayes net andthe boag zs 

wet wk MY oy we 

me maple oon +72 YunmndoT wo bus quale o 29 duay x4 


‘£ 3 oe ae 
pier 


et’ * 


nen beh om e ith 


wie 


ex parte jury trial, the verdict and judgment for plaintiff wags 
emtereds The verified petition of defendant under section 39 of 
the oyactice Act, stated substantially that he filed his appearance 
end « deaurrer whieh was overruledg that he was given ten days time 
to pleadg that he did mot file a plem, and on February 13, 1950, he 
was defaulted for want of an answer, and on February 27, 1955, without 
notice to him or Kis atterney, the judgment in question was entered. 
From our examination of the record we are of the opinion 
that the writ of error must be diemiesed because it is net taken from 
any final order in the coram nobis proceeding, whieh is to be considered 
enedL Kings, 187 Ilie 462, 457: Somiteki re 
De» 224 ids lél, 164. I6 does not appear from the 






ag anew suit. (i. 


eoumen law record that the court entered any final order, The only 
order entered by the court was the sustaining ef the demurrer. 4 

was not a final ordere The ceurt did not diasies defendant's petitions 
(The People vo Crook, 526 Ills 266, 280, 2313 Chapman v. North 
Jmericepn Ings Coss 292 ide 1795 1895) 


Sosaibly the reazon that the writ of error was ened out 
was that the bill of exceptions signed by the trial judge contained 
the statement that the court having heard the arguments of counsel 
for the reepeetive parties, sustained the demurrer and overruled and 
deniec gnid petition and refused to set anide enid default and said 
judgment. But we, as am appellate tribunal, cem not look to the 
bill of exceptions to determine the extent or effect of a judgment 
order. That must be determined solely from the judgment order as 
contained in the common law record or record proper, whieh, in a suit 
at lew “consists of the process * * the declaration, plens, demurrer, 
if there is any} aleo any judgment upon demurrer, or other judgment, 
interlocutory or final.” (Yan Cott v+ Spragues, 5 ILL+ Appe 99, 102+) 


‘Tn People vs Kuhn, 291 Ill. 154, 162, it is aids 
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"It is the office of = bili of exceptions te bring before 
the court matters cuiside of the record preper, and matters of reeord 
ean sot be shown by such a bill. * * * The record imports absolute 
verity and ia the sele, conclusive and unimpeachable evidence of the 
proceedings in the lower court. * * * The general rule recognised 
by courts is; that in the event of a comfliet between the bill ef 
exeeptions and the reecerd preper the r eord will control aa to all 
Mativxs shown and properly ayrentens iu thet record, and as to matters 
properly ineluded in the bi11 of exceptions 1% w11l prevall over 
mettera ehown in the record propere" — 


#er the reasena indicated the present writ of error ia 


Givi awete 
VRIT OF BROOK LISHISatL, 


Seenlen and Gridley, JJe, coneure 
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GHAISTOPHER Heanick, 
(plaintiff), 
Appellant. j 
) APPEAL FROM SUPERIOR COURT, 
Ve ; 
COOK COUNTY. 
TROMAS J. PURCELL, 
(defendant), : 
Appellee. } ry, 2 


2671.4. 619 


BR. PRENIDING JUSTICH KERNYR DELIVERS? THE OF INTON OF THE COURT. 


Christopher Hemrick, plaintiff, sued Thome J. Purcell, 
defendent, in ense. A trial before a jury resulted in a verdict 
ef not guilty. Judgment was entered on the verdict and the 
plaintiff has sppealede 

The enuee proceeded to trial upon two counts of the 
amended declaration. The first count charged that on January i, 
1931, defendant owned, possessed and was opersting an automobile 
im an easterly direction on Grand evenue near the interacctian 
thereof with Keeler avenue, both public highways im Chicago, 
Illimoiss thet plaintiff was upon said Grand avenue e¢agt of the 
interscetion thereof with Kecler avenue; that it wos the duty of 
defendent to exereize ordinary care and enution in the operation 
and control of said automobile eo as not to cause injury to 
plaintiff; that defendant carelessly, negligently and improperly 
operated said automobile and as a result it ran into and against 
defendant, ete. ‘The second count charged, inter alias that it 
was the duty of defendent to operate and drive said automobile at 
&@ safe and reasonable rate of spect, having regard to the treffie 
and the use of the way s0 as not to endenger the life, limb ond 
safety of the plaintiff; that defendant failed to observe his 
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cuties im shat behalf and dreve ssid automobile at a high, dangerous 
anc wirgasonable rate of speed, without regard to the traffic and 
the wee of the way or the chaxecter of the loeslity, in consequence 
of which said nutomobile of defendant ran inte and violently etruek 
plaintiff, etc. fxuch count alleged thet plaimtiff wan at oll times 
in the exercise of ordimary care for his eefety, The defendant 
pleséed the genersl fasuge 
The record €isclosee that on January 1» 1931, between 
S239 ant 4900 ae Me» two automobiles collided nesr Grand and Keeler 
avenues, Chiesgo, Illinois. The police were called te the scene 
of the aecidomt.  VYlaintiff was one of the poliee efficers vho went 
om the patrol wages to investigate the accicent. The wagen was 
parked om the eouth sice of Grom avenue almost directiy acress 
the street from the seeme of the sevident. Grand avenue is 45 feet 
wice anc tums in a northwesterly Girection. Keeler avenue is a 
north and south street. There are couble street gor tracks in the 
Genter of Grend avenue occupying & space of 15 feet. The distance 
from the south curb to the south or outer rail of the eastbound 
track is about 14 feet. while engaged in taking the names of vit- 
wesses im front of the headlights of am automobile, parked on the 
sourk side of Grand avewue, plaintiff: stooped with hig buttocks 
extending in » direction somewhat morthvest into Granc avenue, and 
Yau struck by defendants who was traveling in his autemovile exst 
Om the south side of Grand avenue. Jt alse appears thot defendant 
Gave mo warning and pluimtisi did not see the defendant's nutomobdile 
and knew nothing of its appronch umtil he wae struck by ite Defendant 
testified he was driving east on Grand avenue almowt in the oar Yaile - 
perhaps 6 inches off the vail, om the cuatvound tracks that when he 
: get to Keeler avenue he saw that there hae been some sort of an 


accident on the merth side of Grand avenue eanat of Kevcler avenues 
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that he slowed cowm to 15 miles am heur: thot he saw the wreek 

anc the wreeking esr of the Surface Linesg that there was nothing 

On the eastbound tracksj thes the eautbound tragk wae cleer and 

he civyextec his attentiom to the acoddents thet he asw wothing until 
he Beard « thud em the eide of ais sutomebile omd sew plaintiff lying 
on his back five fect from the rear wheel of his outomoebile, 

& lazger mumbor of errers are sasgigned. Im the view we 
take of the instant euse the only queution necessary te be now cone 
widered is, did the court ery im instructing the jury. The court, 
at defendant's request, gave 14 instructionea. Complaint is made 
ef instructions mwabered 139 14g 15 and 14, which read aa foliews: 


"13< The Court instructs the jury that if you find fram 
the evidence and unger the instructions of the Court that the plain« 
tiff saw the automobile with which he came in contoet coyrosching, 
or by the exercise of ordinary care for his own safety could have seen 
it approaching, and if you further find from the evidence the plain« 
tiff eouid have avoided the seeident im qgueation by the exercise ef 
ordinary gare for hie own safety, ond thet he fniled te do eo, and 
that by reasen of his failure te exercise ordimary care he sustained 
injuries, then he exnnet recovers 


“14. You are instrueted that the defendant was not required 
to exercles the highest degree of care to avoid the collision with 
the pleinsiff, but he wea required only te exereise ordinary enares 
Ordinsry Gare means suen Gare ae is ordinarily exercised by a reason~ 
ably prudent pereon under aueh circumetenees os surrounded the defend« 
amt at and immediately before the time of the accicent; and if you 
believe from 2 prepond rance of the svidener in thia ense wader the 
inetructions ef the Court thet ao the defendant dreve his «utomobile 
@2at on Grand avenue and aporesched the point of collision, that he 
Was operating his automobile with ordimary care, then the plaintiff 
ennnot recover. 


#15. You are instructed thet the driver of an sutomobile 
is under no greater obligation to look out for ané protect a 
peiestrian in the street at a plece other than a crogsing, than = 
pedestrian is under to look owt for and protect himself. J% is 
the ¢uty of the pedestrian under euch circunstenees to keep on the 
lookout for automobiles approaching upon the proper and lawZul side 
of the etreet, and to exeretse onre to avoid any sutomobile co 

If you believe from tae evidemce that the ageident 


achi 
oe ane piaiatit? eoourred ot a place im the street other than S. 


thot the plaintiff in this case failed im either 
nell Be and thet such failure contributed to the necident,s 
you must find the defendant not guilty. 
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"260 The court instructs you that you are net warranted 
im comparing the negligence of the plaintiff and the defendant, if 
any, to determine which was guilty of the greater degree of 
negligence; but if you find from the evidenee, under the inetructions 
of the Court, that the plaintiff was guilty of uny want of ordinary 
care whieh enused er proximately contributed to cause the damages 
complained of, then you should fimd the defendant net guilty” 

After o careful examination of ell the evidence we are 
of the opinion it was essential the jury be acvurately instructed 
on the duties of the defendant as he approached Grand and Keeler 
avenuese Inetructions should state the law applicable to the 
particular fsets which the evidences im the case tende to proves 
The instructions as given to the jury did net toke inte «ecoumt the 
unusual conditions existing ot the time of the accident, which are 
factors that must be takem into conaiderstione in the instant case 
plaintiff was aw police of icer amé in the line of duty engaged in 
investigating an sutom@bile accident, absorbed im hic task, and when 
Gefendant arrived at Granc and Kecler avenues he mew of the 
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extraordinary conditious prevailing. in Chaney 
621, the court said? 

"The eperater eof an automobile on the puvlic read is 
bound to observe extraordinary conditions exieting sloens the way, 
eng when warned by a sign and otherwiee thet workmen are engaged 
ahead in repairing the read, he must sound hie horn and approach 
and attempt te pags the place where the workmen are co employed 
et euch rate of apeed and at all times heave his esr under audh 
control as ta avoid ieterins &® workman so engaged, if he would 
avoid lisbility for injuries inflicted by his failure to observe 
such due ¢sre.” 


Bee ealeo Huddy on Automobiles, Jih Ede 409, and Carneght ve Gerlach, 
208 Ilie Appe 3400 

Complaint is alvo made that the court gave too many in- 
structions at the request of defendant whieh ended with the words, 
“cannot recover," "find the éefendant mot guilty,” or “the verdict 
of the jury should ve not guilty.” ‘Six of the instructions tendered 
wy the defendant contained the words complained of, one of the six 
eontaining both phrases. The giving of an unnecesvary number of 


















hoteicney fou ste voy saslé etowrdent favo ai? 
TA ginohaoted Ai be 22k2 ead te = edd | 
te serEss tedoemy até to Wiley caw 
ameisamiseri ad? tebe be gpa ode work Sekt » 
barre te deux ves to Uiidy wow Tideabele ¢ 
ngemish sf tens = oe ogdedi<remes gee i OR, 10 ee me 
ee ghtiey fin suntnetes of) Gea uivetia woe merle y to | 
Ste ov conphivs oy Sfa te wehdeaienxe Jaton @ r00kA — * 
boteerdend yYletarseos ed yeh ed? Latdavews sav 32 nolatqe edt "a 
“afesk Bax Hant® bodlecencis of de timbae ted ont to sola old ao 
we? of eldeetiags wat atl? etade ofwede emebderidesl «semdieva q 
+8reIg Of abet wes add mh ooNehiys ods Mutdw edeot celeobding — 
eft taped Ofal sale? som obo Yar, ote Of kovky ee enediorrtomt oft 
wre doits ytasbtese od Yo omid adi tn gekiutee enoietinow Levante 
ean Santon ont wi suoldarsitamen odmt acted od Foam outs esonk 


wa Deaciaial ‘ghey We oma k veld at bts a0 te wonton, * te nas! ‘ 








—siloads 2 ot sdnaacand. bow a Cie obit dat mekdsiean in fig. Nb smn 
: Mii. acest 
“ah Om. 004, ora, He se sath whew. ends 2 dmkatgmio® 
sahuon, ood A2iw boone datdy dasdmbtes to daeupex ould 7 
totscs ne “ithe fon pb SG lS all 
poxobued umottortient of? to xt2. “yydthoa dom Bet atiect’ GaN ae 
whe ond 2e ome oo bomtaLguon abrow ost bended pun * sian pbs 


Se 


instructions has been dienppreved. 
245 Llle. Apps 298, 304, amd casex citede) 

Yer the reasons stated the judgment of the trial eeurt 
ig reversed amd the cause remanded. 


REVERSRE AND REMANDLD. 


Sganlan and Gridley, Jde, comcute 
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SD¥ARD C, KESLER, 
(Plaintiff) Appellee, 
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KR, PRESIDING JUSTICH KERKER DELIVERED THE OPINIGK GI) THR COURT, 


PRAKK %. DINGLE, 


) 

) 

) 
vs. )- 
(Defendant) Appellant. } 


This was an action in aessumpeit brought by plaintiff, 

Kdward ©. desler, aguinat Frank ©. Dingle for money had and received, 
Plaintiff obtained « judgment for $6640 which the defendant seeks 
to have reversed, 

Plaintirr filed the commen counte with an affidavit ef claim 
that his demand is for money had and received to and for the use of 
plaintiff for services, and that there is due plaintiff from de- 
fendant, after allowing to him all just credite, deductions and set 
offs $6600, He wlsee filed a blll of particulara setting forth, inter 
Blia, that April 1, 1925, the Kankakee Building Corceration executed 
and recorded a trust deed to the City State Bank of Chicago as 
trustee, to secure a bend issue of $425,000, whieh bonds were sold 
to the public; that the Kankakee Building Corporation defaulted in 
the payment of interest; that Getober 21, 1927, a Bondholders! Proe- 
tective Committee was created and a great number of said bondholders 
deposited their bonds with the depository named in the Bondholders’ 
Deposit Agreement creating said Bondholders’ Pretective Committee; 
that plaintiff is an attorney ond during 1928, the City State Bank 
and the members of said Bondholders’ Protective Committee, coneultd 
with plaintiff regarding the advisability of filing a foreclosure 
bill to foreclose the Trust Deed securing the bond issue of $425,0W; 
that December 1, 1926, the Kankakee Building Corporation executed 
and delivered an indemnity bond, with the Koyal Indewnity Company as 


surety, binding themeelves unto the City State Bank, as trustee, for 
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the benefit of the bondholders, in the sum of $1°6,000, to erect 
and complete the building then in process of erection on or about 
July 1, 1927; that said biliding was net completed; that City 
State Bank as trustee and as a mowber of said Bondholders' Com- 
mittee, consulted plaintiff with regard to the institution ef pre 
ceedings against eaid Royal Indemnity Company; that after numerous 
eonferences plaintiff was retsined by said City ctate Bank ae 
trustee to file a blil to foreclose the trust deed and te commence 
a suit ageinet said Royal Indemnity Coupany upen said indemnifying 
bond, end was given permiasicn to employ delendant as associate 
counsel; that thereupon defendant, with plaintiff's aid, prepared 
a bill in foreciosure and tendered it to plaintiff for kis approval; 
that after plaintiff? appreved the bill it was riled in the Cireuit 
court of Kankakee county, Lliineis, plaintirfY and defendant appear- 
ing thereon as solicitors for complainant; tat all the services 
rendered in said cause, except the argument om objeetions to the 
Kaster's report and tne drafting of the decree, sere rendered by 
Plaintiff; that olaintiff and defendant slace commenced a suit in 
the Cirentt sourt of Cook county, Lilinois, om behalf of the City 
Btate Bank as trustee against the Royal Indemnity Company and that 
ell the services rendered in that cause were rendered by plaintifYr 
and defendant; that some time in 1930 plaintits called at defendant's 
office and was informed that the objections to the Master's report 
had been overruled, and that defendant was preparing a deeree; that 
thereafter defendant caused the decree to be entered and procured 
the allorance of $5000 as selicitor's Tees for complainant in 

said cause; that the litigation againet the Reyal Indemnity Company 
was coupromised and settled for $75,000 and eaid sum paid; that 
defendant received $7000 as fees in anid suit and $5000 as solici- 
tor's fees in the foreclosure suit, making a total of $12000, of 


which plaintiff is entitled to one-half. 
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The defendant pleaded non-assumpsit and in his amended atl'- 
fidavit of merits stated he verily believes he has «& good defense 
to the whele an4é entire demand, and denied he received any money 
for the use and bomeSit of plaintirfr, und aet up, with unnecessary 
prolixity, what was claimed ag special matters of defense. 

The trial court, on motion of plaintilr, etruck from the 
files defendant's slea and amended affidavit of merits on the 
ground that it did net disclose a defense, and being advised de- 
ferdant had decided to abide by hig affidavit of merits, entered 
judgment against the defendant on plaintiff's affidavit of claim 
for $6000. Prior to the entry of the judgment the court overruled 
defendant's motion to strike plaintiff's declaration ond bill of 
particulars and te eter judament for defendant. 

We siail first discuss defendant's contention that the court 
erred in overruling his motion. After a careful exanination of the 
authorities we have reached the conclusion there ia no merit in this 
contention. If the plaintiff's bili of particulars and aifidavit of 
Claix is true - and it must be eo assumed for the purpeses of de- 
fendant's motion - the contract between the parties was fully exe- 
cuted and one-half of the money received by defendant belonged to 
plaintiff, and nothing remained to be dene to complete the transac- 
tion but for defendant to pay it over te plaintiff, It was money 
defendant had received wiieh in equity and good vonselience belonged 
to plaintiff (Gottschalk v, Smith, 156 Lil. 377, 380), and an aetion 
of assumpsit will lie for money had and received wherever, by means 
of a contract relation, the defedant has obtained peasession of 


money which in justice he ought to refund. (leArthur Bros, Co. y. 

Whiting, 202 111. 527, 529; Arnold v, Dodson, 272 id. 377, 32). 
The remaining question for decision is, did the amended af- 

fidavit of merits state any legal defenee to the plaintiff's cause 


of action. We cannot and do not approve of defendant's conduet in 
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filing such s lengthy affidavit. it wan entirely unnecessary. All 
that was required ef him to comply with Seetion 55 of the Practice 
Aet, Cabill's St., chap. 116, par. 56, wes a brief affidavit of 
merits, epecifying the nature ef his defense. It is true that where 
the affidavit ia wholly insufficient it may be satrisxen from the 
files (¥irestene, etc. v. Ginsburg, 285 111., 132), but objections to 
formal defects must be made spacially and not by @ general motion 

to etrike, ae an affidavit of merite fe sufficient if it states one 
good defense. (American He 
Yox 






Howe, 280 Ill. 431; Hew 
263 Ill. App. 404, 407.) 
it ie possible that some of the mattere set forth in the 
amended affidavit of meritea do net conatitute a defense to plain- 
tiff'a esuse of action and that evidenes in support theres! cannot 
be admitted, but that feet furnishes no reason to hold the affidavit 
whelly imaufficient. There are some matters which do eonstitute a 
defense and resort to the trial court may be Aad upon the admiasl- 
bility of evidence when it is offered upen the trial. 
Section 56 Gehiii's St., Gh. 120, par. $5, provides in part: 

“rr the plaintiff in any suit upon a contract, exvrese or imolied, 

for the payment of money, shall file with his declaration an affi- 
davit showing the nature of his dewand, and the amount due him from 
the defendant after allowing to tne defendant all hie just eredite, 
deductions and set offs, if any, he shall be entitied te judgment, 
as in case of default, unless the defendant *** shell file with his 
plea an affidavit stating that he verily believes the defendant has a 
good defense to said suit upon the merits te the whole *«** of the 
Plaintiff's demand," Under this act o defendant must state not 
only that he verily believes he has » good defense, but also ite 
kind or character, with sufficient particularity to apprise p) ain- 
tiff of the nature of the defense, and it must necesssrilg be a 


legel defense which can be made under the plea he has filed. (Har- 
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rison v, Rozenili Cemetery Co,, 291 Lli., 416, 42%.) The affidavit 


in the instant case, in addition to the averwment tnat defendant did 
not receive any money Tor the use and benePit of plaintiil, stated 
that plaintiff performed no service in cennection with either ef 
said two causes of action, atid that in fact such services as were 
rendered by the plaintiff were rendered for and on behalf of the 


City State Bank of Chicago in its individual and cerperate baking 


capacity. This was the situation in the Sarrigon v. Kosenuili  eme- 
tery Co. case, supra, and in that case the court suid (p. 422); 


"It was incumbent upon the plaintlif te prove that the services 
were rendered under such circumatances as would raise an implied 
promise ef the defendant to pay for them, and we do not see on 
what ground it can be said that the affidavit did not specify the 
nature of the defense and give notice to the plaintiff of the kind 
and eharacter of defense to be made, The Cireult court erred in 
utriking the affidavit and pleas trom the files,” See aleo Means 
v. Meiner, 243 111. Aps., 556, S61, and ¢ : 
261 111. Apy., 394. | 


* 





For the reagons indicated the judument of the Circuit court 
ia reversed and the cause is remanded, 


REVERBGED AND REMANDED, 


Seanlan and Gridley, JJ,, eoneur. 
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Jo He BURKHANT, f ‘NY 
(plaintiff )> \ 
Appellee, 
Ve APPEAL WROM MOR TCT PAL 


BAVID HAROLD GASHION, 
TRENE Ce CABHION ane 
EVPIE Me SCKLUND, 
(defendanta), 
Appellantse 


COURT OF CHICAGO, 


267 L.! 


Me PANGIDING JUSTICH KREbMEN DELIVERED THE OPINION OF THE COURT. 


July 14_ 1931, a judgment by confession for 04930 was 
entered on a note executed by defendants and plaintiff, dated 
December 39 1930, for 950, payable to “Personal Loan 4 Savings 
Bank," and on the petition of Effie Ms Eoklund the jucgment was 
opened and she was given leave to appear ond defend, the judgment 
te stand aa security. December 15, 1951, there was a trial before 
the court without a jury anc the judgment wae confirmed. To reverse 
the juégnent dutendante prosecute this appenle 

The plaintir’ has filed in this court his motion to strike 
from the record the document therein contained designated "Correct 
Statement of facte* on the ground that it does not comply with section 
23 of the Municipal Court Act so as to furnish a record for review 
authorized by the sections The identienl situation prevailed in 
Powler_v. Babess 354 Ill» 558, end the court held that where an appeal 
is taken from a judgment in a fourth-elass case in the Municipal 
Court a certificate of the trial judge to a statement er transcript 
of the evidence is sufficient az a certificate to a bill of xceptionss 
notwithstanding it recites that “the foregoing is « correct statement 
of the facts appearing upon the trial of said cause and of all questions 













\ we Riles Gia ] 
) er) 


ODwits to Peed °T -  gtemeaAd sam UA 


688 a Be) <7 a Sie 


. 's Vy ore 





5 PEF ote ea 
te ee 


rm er Co SY Ean cata ETO, 


aaw O5.0) te? wokese woo ‘wt Jasmpaut o ptéed ght ine * * ox ow q 
beded eisai ele, bese sdmanaotan “i bedvonae ‘efen 8 ae boron 

m _ Byars & waos Lanoozet" et okay 2026 ad “08RE eo rodeo ses 
ye se aecona au ad buss K eave te mohtiseq ed? m Ho + ere pe (inot 
Arps, oat sSanteb ann ‘axeaqa oF oywed novia ose oa Ser 
oteted dabss 2 paw ones 1 St ala sedtanve si wtumoe a 1; 


Te Raa I veo, 


gereve2 of «hausitnes saw Srempot odd bee cust, al twadthe ‘ | 
bide tie sdeeige wild stwommesq a cen ae 

edicts of notton ois oumee eid ms 26422 andl ae ky Eas vee we 
foax1g0" Aoteaytesd hoatadnes aterads Sasmwoob add beovet ead ji 
selioon dikw yiquer tom wees d2 doable omaory sult mo “edoed Yo tmamotane 
wokyes sot Sueset » dedi? of aa ae tod emo) Aagkednai agit 29 88 ; 

ah dotlaoverg nodtatéte Lnotsaobt of? smmitown ont YC tonkwadous 
Leouge ne orton gost Did grume one hese 86% +HkT DEE qundnd oe sokuat 
faqtoinvsil od? ab snao saakendsuwot 0 mt smomgbul, # mow 2 i 
éqixvounert a9 taacwdada a ot wpduh, Labus vie we atetratoen 5 ean 
aemotiqoom to Lite » of steotthsse9 # ue saokotitwe at womebhye uit to 
EET eave + ot SERRE eet eee 3 


a eae eee a ae ee os an ee ees ta a a , ae —_ 


oe 


ef law invelved in said case and the deeisiens of the court upon 
ali such questions of lawe" in conformity with the ruling ef the 
court in thet case, the motion is denied.e 

The plaintiff has ales filed « motion to atrike from the 
record the petition to vacate judgment. That motion iz also 
denied « 

The undisputed facts are thet the note was executed by the 
éefendanta and plaintiff and is payable to the Pergonal ican & davings 
Bank 26 weeks after ite date; by it the signers jointly and severally 
promise to pay to the Personal Loan & Savings Bank $50, and each of 
the signers agree no release of ene or more makers, whether by operation 
of lwe or by any act of the holder of the note ehali releace any other 
makers The plaintife did not receive any part of the 950. He signed 
the note as auretye The note not being paid upon ite maturity plain- 
tiff purehaced it from the Personal Loan & Savings Janke 

The defendants seek te reverse the jucgment solely on the 
ground that no action can be maintained on the note because by the 
purchase of the note by the plaintiff it was extinguished.» On the 
other hand, plaintiff contends that as surety, upon the failure of 
the defendants to pay the note at its maturity he had the legal right 
to purchase the note and is entitled thereby to be put im the place 
of the Personal Loan & Savings Sank (the payee) and to all the means 
which the payee possessed to enforce payment againat the defendants. 
Defendants in support of their contention cite, smong other cases, 
Gidlett et als vs Sweats 6 Ill. 475, and Snell vs» Davis, 149 Ills App 
391. “e have examined these cases and are of the opinion they are not 
applicable to the facts in this eases In Gillett et ale vs Sweats 
gupras it was held that payment of the note by one of two joint and 
several promisers operated to extinguish the note. in Sne}) ve Davis, 


Supra, it woe held that the assignment of the note to one of several 
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makers operated to oxtinguich if. But in neither of those eaves 
wae there a claim thet plaintiff was « surety anc thet he purchased 
the notes 

Under the facta in thie ease, the ergument thet the plaintiff 
gan not maintain his action on the note is untenable. laintiff was 
net a principal, He was a surety and he purcheeed the note on his own 
behalf, so that he might have the benvfit of it, amc he boxe net been 
paide io reason has been acvanced by defendants why plaintiff could 
not purchase the note oa any one else might do. The money paid by 
Plainiiff to the bank wae not paid for the benefit of the defendanta, 
but it was paid to protect plaintiff as surety en the note. by pure 
chasing the note plaintiff was placed in the shees of the payer of the 
note and kad all the rights whieh the payes would have in suing upon 
the note. (Lewiy ve Palmer, 28 Ne Yo 271, and causes cited; MeClure ve 
Johngon, 65 Pace 1034 Zendergraft et ale we Phillipe, 156 Pace 11803 
Plege ve Geltmachers, 98 [lle 2055 Allen et ale vs Powell et nls, 108 
Thle 53843 Howland Rite, 43 ille Apps 2363 Graven vs Neevea, 183 
Ille Appe 235¢) In Mo.Qiure y. Johnsons Supra, the court said (p. 104): 
"It was held in J 2 Verne 608, that she surety 
has previsely the same rights that the creditor has, and shall stand 
in his place, and thet it ig a right of entire subrogation.“ In Lewig 
Ve Palmers gupras it wae said (ps 275): “It io a wellesettled 
principle, that « surety «ho pays a debt for his principal, is entitled 


to be put in the place of the ereditor, and to ali the means whieh the 








crecitor possessed to enforce payment againet the principal debtor.” 
In Pendergroft ot ale we Phillips, mupra, a note wan signed by a 
principal and three sureties. One of the sureties paid the note 

and inatituted suit thereon againet the principal and the other two 
sureties. It was held the note was not enneelled and that the action 


was properly instituted upon the note itself. In Howland ve shite, 
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Bupree it was waid (pe 242) 


"It is urged that the appeliew has no cause ef action as 
holéer of the notes because the notes wexe extinguished by the pay- 
ment of them by here The proof, we think, is that the appellee 
did mot pay the notes but purchased them, * * * ag an indemity 
against loss beenuse of her suretyship for J» Ne white. 

"This she might lawfully do, and keep them alive and not 
discharged as by payment, though she, az surety, waa one of the 
payors of the notese” 


In Plage ve Geltmacher 


after executing a trust deed thereon to wewure a lean, conveyed the 


BUpEn, the owner of real estate, 





premisea to another subject to the encumbrance, which the pureh=ser 
agoumec and agreed to pay. It was held thot the grantee became the 
principal c«dter and the maker of the trust decd and note the surety, 
end as such the surety head a right to buy the nete and mortgage, have 
the property sold by the trustes umdcr the power contained in the 
trust ceed und become the purchaser of such gale, In idien wt ale ve 
Powel) st sie, supra, & corporation appealed from a deeree foreclosing 
a mortgage given by it, and the dveree on appeal was affirmed, whereby 
the surety on the appenl bond became Linble to pay the amount of the 
decree. It wan held that the surety had the right te purchase the 
Gecree and hold the some for hie indemmity) that the deeree was not 
@ischarged, but according to the intention of the parties will be kept 
alive for the curety's protection. And the court in discussing the 


Question said (pe 590): 


“In such cases the rengpnat trated wag Pe aan sanees TES. OS 
protected, although they may be secondar @, aa sureties 
otherwise, for the debt or claim they may buye It is a mode of wee 
indemity against loss, and no policy of the lew forbids it. By t 
Was done the mortgagor was not discharged from its incebtcaness to the 

Ags hag been seen, there was no inten- 


executors of the mo Se 
tion to discharge ebtedness, and the intention of the parties 
is alwoys the controlling element in such transactions. it ia ati. 


Owing and undischorged, and the ac» ignment carries with it the same 
Yight to collect that the executors of the mortgngee had." 


In Graven ve Meevens, gupras the court said: “when the plaintiff 
Was obliged to take up the note, he eucveeded to oll the rights 


of the bank, and became the owner of the note, by purchase from the 


bank,” 
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Furthermore, the defendants engeged that they would pay 
the note mecerding to ite tenor, (Pare 214» wece lily che 98, 
Cahill’s lll. Revs State 1931, Negotiable inetrument Act.) By para- 
@ragh 140, section 114 of the Yegotisbvle Inatrument Act, 

“A negotiable inatrument is discharged: 


“le By payment in due course by or on behalf of the 
principal debtors 


"Ze By payment in due course by the party accommodated, 
where the inctrument is mace or secepted fer secammodx«tions 


"30 By the intentional cancellation thereof by the holder, 


"“4e hen the prineipal devtor becomes the holder ef the 
instrument at or after maturity in hie om right.*® 


it is clear that the set apecifies hew the persone primarily liable 
may be discharged. “then the legislature has declared, ac it has 
scene in those sections, that « negotiable instrument signed by a 
party whe ia primarily liable thereon, as that Liability is defined 
by the Act, may be discharged * * * it would seem plein that it 
meant that the particular method preweribed fer the accomplishment 
of that reeult should exclude ao discharge by amy other, or different 
methods upon the fomilior maxim thet the express mention of one thing 
implies She exclusion of another.” fore. ta’ Bank 
Mée 164.) ‘“e agree with the Marylend court thet, os te the principal 
debtor, the note eannet be cilocharged or extinguished as such except 
in one of the four methode enumerated in the statutes 
The remaining question raised by defendants ie whether the 





plaintiff was authorized by the power of atiorney to confess judgnent 
on the mote. It is truc, that tho suthority te cenfess a judgment 
without process must be clear and explicit, and must be atrictiy 
construed, but the question whether or not the plaintiff was authorised 
by the power of attorney to confess judgnent on the note, in our 
opinion dees not arise in this cause on the state of the record, for 


the reason thet leave had been granted defendents to plead, and there 
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Was a trial upon the merite. 
Ye eonclude that none of the errers agcigned calle for 


a reversal of the judgment and scevcordingly it is affirmed. 


Seanlean and Oridley, Je, concure 
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Tike ROY Re GRINKIR, 
(plaintif?) » 
APPRLLAE» 





APPEAL PROM MUNICTPAL 
COUNT GF CHICO. 


a a : : 4 
Pt a» i ©) 4 
Fd '\I © Lelre YD pes U 


Ve 
CABHOLL, SCHEMDORF & 
BOLRICKS, Ince, & corporation, 


(defendant), 
Appellant. 


Mie PRESIDING JUSTICE KARNOE DELIVERS) THA OPIMION OF THE COURT. 


Plaintiff? qued to recover for ronte collected by defendant 
while acting oe plaintiff's agent. The couse wan tried by the court 
without a jury, resulting in a finding and judgment for plaintiff 
for $326+96, from which defendant appenlede 

The statement of claim seta forth thet July 2%, 1950, 
plaintiff entered into a verbal sgreement with defendant by which 
he appointed defendent an hie managing agent to eollect rents 
issuing from a building im Chieage, for which services he agreed 
to poy defendant four per cont of the rents collected; that sadd 
agency wae a temporary employment and «as to continue untii terminated 
by plaintiff that defendant collected the rents for the month of 
August, 1930, and remitted to plaintiff’; that plaintisf during the 
month of September, 1950, notified defencanmt to discontinue to act 
as such agent; that thereafter defendant collected the rents for 
the month of September, 1930, and remitted from the proceeds thereof 
$577.21, but refused and failed to remit $206.25 which the defendant 
yrongfully deducted from the proceeds of anid September rentec 

The affidavit of merits odmits thet on July 22, 1950, 
it entered into « verbal agreement with plaintiff whereby it wes 

to act as manoging agent for plaintiff to eélicet all rents as 
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saic rents beenme due, for which services 14 was to rvevive four 
per cent of the rents collected, and averred that in the event 
that the ageney was terminated by the plaintiff, ¢efendent would 
be entitled te three per cent of any moneye due or to become due 
om leases on waid building for the unexpired term of said leases, 
and set up that it had the right to retain $568025 by virtue of a 
general custom im Chicago, to the effect that when an agreement 
was mace between an owner and an agent by which the agent showld rent 
eertein property and make the collections thereon, but did not provide 
ae to the period of time curing which the agency was to continue, and 
the owner terminated the agency, the agemt should receive from the 
owner ax compensction for the leases made and outetanding three per 
cent upon the aggregate amount of the rent te fsll due om the wnexpired 
term of eaid leases; and by an additional affidavit of merits alleged 
an aceord and satisfaction by reason of plaintiff's occeptance of the 
check for 0377+21 with statement of account. 

Plaintiff's evidence discloses that he purchased of Alvin 
He Reed, & wuilding at 5816 Blackstone avenue, Chicago, Illinois; that 
the sale was consummated at defendant's office July 22, 1930, where 
& verbal contract was entered into between plaintiff and one Milo Be 
French, representing the defendant, by which defendant was te collect 
the rents while plaintiff wes away on a vacation, the contract to be 
terminated upon plaintiff's return, for which services defendant was 
te receive four per cent of the rents collected that defendant tock 
over the management of the building, and when plaintiff returned from 
his vacation in September he terminated the agreements that after 
the collection of the rents by defendant for the month of September 
it mailed plaintiff a statement of account and a cheek for $577 222 
te balance, upon receipt thereof plaintiff called at defendant's office 
and denied that defendant had any right to charge him $308.25 appearing 
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im the account for commissions om unexpired leasese 

Lefendant's version is that «t the clogging of the deal 
detween plaintiff and Reed, plaintiff’ eaid he would step in Reed's 
shoes} thet he would take over the leases and relieve Reed of my 
lisbility for unexpired lenses, anc directed defendent to continue 
the management of the property. 

Plaintiff denied the statement charged to him that he 
would step into Reed's shoes and relieve him of any liability for 
commissions on unexpired leasene 

It ia contended by defendant thet the court erred in not 
considering a custom prevailing in Chicago, Illinois, that defendant 
wan entitled to cewissions for the unexpired term ef leasea. There 
would be merit in this contention if there had been no proef of a 
apecific agreement. The proofs show and the court found that 
defendant's enployment by plaintiff was by a speelal agreement by 
which cefendsnt was to receive four per cent of the rents coliected. 
Under such circumstances defendant's right to compensation must be 
determined by the terms of the agreement, as evidence of a custom 


is never admissible to vary or contradict the terme of an express 
, BBS Tlle G20, 634; 





‘hype Us 





Picasso 


contract. (Turnez fe OBsOOG A) ‘ : bs 
BL Reno Grocery Coo ve Stockings 295 ids 494, 500; Carroll, jchendort 
& Boentckes Ince ve Gimmong, 245 Ills Appe 566, 588; Braude v+ Cochran 


& MeCluer Coss 259 Tle Appe 635+) 
It ig alse contended thet the finding and judgment is 


against the weight of the evidence, and defendant's counsel complains 


a 


of the testimony of plaintiff's attorney. The record discloses that 
vefore he testified plaintiff's attorney withdrew from the case. While 
it is true thet it ie net proper practice for an attorney connected 
with the conse to appear as a witness and that Little weight will 

be given to hia testimony, nevertheless it is not unlewful (Eshelman 
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Me Rowakt, 298 Ill. lGs, 196), and such testimony is competent 

Glanz ve Siabeke 233 Il» 22, 86)» aa the objection goes only te 

the credivility of such testimonye (Bozart ve Brasees 52 ide 

160, 1786) im the instant caee the trial court saw and heard the 
witnesses. The facts were sharply controverted,. in euch Case 

& eourt of review will not reverse the judgment if the evicenee of 
the sueceseful party, when coneidered by itwelf, ie clearly sufficient 
to sustain the judgment. (Barnett vs Cejéwol) Furniture Vor, 199 

lle Appe 5104 Leeper ve Gayo 253 Ills Appe 176» 163; Bumphreys ve 
253 Ile Appe 450, 457.) Under such cir- 





eumstaneen it is the peculiar previnee of tac trial court te determine 
the preporcerauce end eredibility cf the evidence, as it is better 
eble to determine the credivility and weight to be given the testimony 
than 2 court ef rewlews (Mille ve luke, 232 [lle Appe 277_ 2805 
Tlinois-indiona Pair issociation vs Phillipms 241 Ills Appe 4546) 
After examining and considering the testimony we heave concluced we 
would not be warranted in holding the finding ond judgaent is contrary 
to the manifest weight of the evidence, 
tt ia finally contended that by reason of plaintiff's 

acceptance of the cheek with etatement of account, there was an 

accord and gatisfaction. Ye eaumot coneur in thie contention. 

dm accerd and satiefaction must be based upon & compromise, in good 
feith, of wiliquidated or digputed demands, where there is an honest 
difference between the parties as to the amount due. (Farmers & 
Mechanios Life Ass'n ve Cnimes 224 Ills 509, GOG-) It is true, 

where there is a bona fide dispute between the debtor and a creditor 
as to how much is due, a payment of the amount claimed by the debtor 

to be due in full settlement, if sevepted by the creditor, is a 
satisfaction of the claim. (Smow ve Griesheimer, 220 [11+ 1063 In 
Fe Hetate of Cunningham, 311 ids S11 315; Koll ve hock Cory 319 
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ids 339, 341), but the paywent of a part of « fixed and certain 
demand which is due ond not in dispute is no satisfaction of the 
whole debt. (Ostrander v. Segtt,s 162 [lls 43%, 3453 Curtige ve_ 
Martin, 20 ids 55%, 578; Morrill v» Baggott, 157 ide 240, 243.) 
At the elose of all the evidences the court fous that after the 


termination of the ageney the plaintiff received a complete atatement 
of account, accompwnied by a check for $S77se21, upon whieh plaintirr 
received that eum of money? that there was a digpute between the 
plaintiff and the defendant as te the contract, but that there was 
no dispute ag ta the amount of money claimec to be due at the ¢ ime 
of acocpting the atetement and cheek. These findings were justafied 
by the evidenee. The question whether there was a bona fide dispute 
between the parties as to the amount due, was a question of fact 

for the court, on which its finding must, on the evidenee in the 


records be held conclusive, (Teague vy. John ER» Burns Lumber Goss 
187 Wll» Apps 2283 certiorari denied by the Supreme Cour.) In 


the Teague casts gupra, it was said (pe 207)s 


"It in undoubtedly true thet the law of this State ag laid 
down by ite highest tribunal in a long line of cases, * * * is that 
where there ig a bona F268. dispute between a debtor and crediter as 
te a pertion of a claim made by the ereciter, and the debtor smnds te 
the creditor payment of the sum he admita to be due, with the ar ne 
or implied condition that it is to be accepted as payment in or 
returned, there is an accord and satiafaetion if the erediter retains 
it, and the ereciter cannot thereafter recover the balance he claims 
te be dues This carries the doctrine of accord and satisfaction 
farther than the law in most other jurisdictions dees. “e de not think, 
however, that this doctrine should be carried farther than these cases 
render absolutely necessary, in view of the later legislative ree, 
of this Gtate, expressed in section 55 ef the Practice Act of 1907, by 
which, if a plaintiff sues upon a claim of which a part only is dis- 
puted, the defendant is required involuntarily, through judgment and 
exeoution, to pay at once the part he admite to be due, while ‘the 
suit shall thereafter proceed as to the portion of the plaintiff's 
demand in dispute as if the suit had been brought therefor.’" 


And continuing (pe 228): 


"It cannot be that « debter shows such good faith merely 
by asserting it. very dishonest and reluctant debtor might thus 
harass his creditors by saying: ‘Yake part or nothing execpt at the 
end of « law suit.'* 
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We think nome of the errors assigned calls for « 
reversal of the juigment and accordingly it is affirmede 
AVYIRMR lie 
Seanlan and Gridley,» JJe, concure 
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LILLIAN MeQUILIaN, } 
(plninmsift)» | 4 
Defendant in Error», ) ERROR To steenror 
} : 
¥ ) OUnT, COOK coUrFTY, 
bps) a“. VANS» } 
efendant}» grr A £® 6) 4, 
Plaintiff in Error. ke O ¢ ieee ‘S) od 0 


Wis PRESIDING JUSTICH KEIR DELIVERED THY OPINION OF THE COURT. 


hie is an ection commenced March 19, 1929, in aacwnpoit, 
for momey leaned umd for damages fer tresch of promise te marrye 
There wan a trial, before the court and a jury, reculting in a 
verdict for plaintiff for 616,000 omd judgment om the verdict. Te 
revere¢ this judement defendant aued out this writ of error. 

The declaration contained the common ccunts allecing 
defendant was indebted to plaintiff in the eum of 92200, and a 
wpecial count setting forth a breach of promise to marry, eherging 
that ¢efendsmt tac promised to marry the plsintiff on certain dates 
enumerated between November lp 1929, and Vay 5, 1024, in coneideration 
of a like promise om the part of plaintiff, and that thereafter 
the defendant wilfully, wrongfully and injuriously, without any 
foult on plaintiff's part, refused te marry her, although she was 
reséy, willing om able te marry defendent. To the common counts 
defendant filed the general iesue, ané to the special count the 
vel igsue and a plea of the five year Statute of Limitations, 










and two additional pleas, thet at the time of making the euppesed 
promiser plaintiff knew defendant bac a wife ) Livinge » 
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thereof. In Poddock ve Kobingons, 63 Ills 99, the court cited 
gases holding that a married man could beceme liable upon a promise 
of marriage if the plaintiff at the time defendant made the promise 
was not aware that he had a wife Living; im other words, was an 
inmnecent partys The court said (pe 100)2 “Im euch ensew, courte 
may well hold that the promiser can not avail himeelf of his fraudulent 
concealment of his marriage ag a defense to an action upon the con- 
tracts In Selley vo Filey, 106 Masae 349, the court ot page 342, 
gaids "The court was asked to rule that, if the defendant was a 
married mn at the time of hie promise, the plaintif: could net be 
injured by « failure to perform, and though she hbsd no knowledge of 
that fact at the time, cowld not maintain this action. This was 
properly refused. The defentant te not permitted te escape 
responsibility on the ground of hie present legal inability te 
perform a promise of marriage to an inmmecent party.“ in Commerer 
Neo Buller, 14 He Yo ‘tuppe Glia S12, 1t wns saids “It cannot be 
that «here a man induces a woman to euter inte a promise of marriages 
she Imowing of no disability, that she camot recover damages for the 
breach of such contract, if it turns out that he is inespable of ful- 
filling it. * * * It would be giving a premium to a villian te enter 
inte a contract of this kind, and, if you please, apparently consummate 
it, and then, when ealled to respond, claim that he cannot be held 
because he never could have completed the contract." See also Caxter_ 
Ne Rinker, 174 Fed. 882 ‘“e conclude, therefore, that an action may 
be maintained upon a morried man's breach of controct to marry, 
provided the contract was entered into by the woman in ignoranee of 
the promizor's existing marriages 

Defendant's next contention is that for more than five 
years before the commencement of her suit plaintiff kmew he had a 
wife living and consequently was net in a position to make a binding 
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promise of morrdages 

Plaintiff testified that she first met defendant in 
September, 19155 that on Movember 1, 1919, he asked her to marry 
him and she accepted; thet between that date and July, 1920, she 
saw him three nights a weeks thet defendant wan working on seme 
patents oné said Just as soon au he made seme money they would be 
married; that im 1925, she was still keeping company with defendant, 
but thet he was very much discouraged, and thet he told her he would 
give up if it were not for her encouragement; thot she advaneed him 
money for his personal needs and paid for some of hie clothing; that 
Mey 5, 19<4, he told her that he wie making 950 2 week and they would 
be uaxrvied Decoration Lay, 1924, te which she agreecy that on 
Leeoration Day, l9k4, defendant esniled fer her st the appointed hours 
that she entered his automobile and dreve some cletunce from her heme 
when he told her he could not get marriedg thet be woe married and 
not divoreedg that he then said he would procure « divorce im sugust, 
19243 that she never before May 30, 1924, knew defendant wos a 
married many that she continued going with defendant becouse he said 
he would obtain 2 diverce, and thot she waited for him to obtain the 
é@iverce watil Boreh, 1929, and that whe woe rendy able and willing 
at oll times to merry hime 

Mary Gehiesler, plaintiff's sister, Mre. Peter Tomaras 
and Mrg. Adolph Vesterman, testified that defendant told them 
that he would marry plaintiff May 30, 1924- Mary Schiseler also 
testified thet plaintiff, while living with her had made preparations 
fer the marriuge, and on the morning of Decoration Day she accompanied 
plaintizf to the automobile and there congratulated defendmt on 
& hoppy merriage. 

Defendant denied he had ever promised to marry her and 
testified that at the date of the trial and sinee 1902 he had been 
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married} that he and hie wife separated im 1917; that he hed three 
children living in Low Angelesy thet within three or four weeke 
after he met plaintiff he told her he was a married man, but was 
not living with his wife; that im 1919 he showed her pictures eof 
hie wife and children, and eslled Amma Beards “+ Ae Beards, “sie 
Miller, Kre.e frank Sapaico, Mrae Prudence MoCague, im hia behalf. 
Their testimony is contradictory te that of plaintiff that she did 
net know he wae a marrieé man until December, 19240 

The weight of the evidence ia not a quention of cathematios 
bulb depends upon ita effect in inducing belies. If often bappens 
thet one witness standing uncorroborated would tell a etery so natural 
and reagonable in ite charseter, and in a spammer so sincere and honest 
as tO eonmand belief, although several vitnesnes of eywal apparent 
respeetability would contradict hime The question for the jury is 
not on whieh side are the witnesses most numeroug, but whet tert imony 
éo you believe? (Srauneehwe t er Vs faite, 179 Pre Sts 475 Sle) 

Whether the plaintiff wan te be believed, or whether the 
truth was on the side ef the defendemt and hia witnesses, was a 
question for the jury. They hac an opportunity to see and hear 
and observe the appearance of the vitneases end their manner of 
testifying, and were in a mich better position te determine the 
truth ef the matter in controversy than a court of review. The 
verdict of the jury means that they believed plaintiff and her 
witnesses and disbelieved defendant and his witnesses, and this 
they had a right te dee (Podolski v. Stone, 166 i. 5403 Kennedy 
y+ Modern Yoodmen, 245 ids 560) dad in such case the question 
ig one not merely of numbers, but of credibility. (ghicago Union 
Traction Cos ve O'Donnell, 115 Ills Appe 25%) 261.) Howevors 
notwithstanding the verdict, it is our duty te examine and weigh 
the evidence, but this duty docs not require nor permit this court 


< 




















“gual? had on doxd YTECE ab bedoemgen whiw alk one ba wk bt 
akon Meek wo Gould atvitiw tan? yaatoget wot mt gulvht sexbZ) 
@aw gud nem deduce o aww od tet bes of Drhvetatc Son tr 
te awtetoig wed Newerla wd CLUE mt deat pote elt debe yates t 
SSHEK (OxaeH 6A 6g buwed aatA Selten ton jaeeberie’ tay Aa 
+ifatiod eis ai. sergetet soe bast souk geotage’ dnteve ce ti 

fbb gue dade Dedatedy Wo tals 08 rede towxdmee ot “teat aed’ Reatt 
ee peemnenaiatmatonciinttss | 
entbenmitas ko moktowp » dom at soaed ive aad Lo talekew ott - 

 pireqgeat ate YW «Telded gatewhad ad sok nat magi ete . 

koxitan on yrote a Line bho Gotetedevteons gutbaide anditl “a | 
teoued Onn oxenata 94 came wk bie ytsdooemty wat at eldansenst 
—— ‘feted to ceseantiw Lrreven Mawnds ke stebtod baninoe 
‘ah ‘Yeet ony toY metzaney MY .ottit dol noetnne binow Yitiend 
seemuansi Gans gad pemovemuy fees awectathy ote ‘vail obits sotto 
“ tete OP U8e Lot Orr yatta oe ais othe 

add tonite <o ,teveliud o¢ 6? aie Yebsndaty ote tenho 
 # eae chaavanete did tn seebeotoy odd te oBhy wid no aw 
 atet beet ote OF YrtaineRde mm Gnet yeRT  CEy ond “0% me 
Ye xeinnom Shai? tan aereomrly ats ‘te sonarepqen sd Syasedo or) 
od amimindch 08 aoldieoq ie9¢0d dome & at oxoe thtear” gegmend | 
oi! smolvex Se Suioo w mest? ywubwontnos at eetain eile Ro A y 
wed bas Ti titiely bavatied eee seatt mmteomn yemt ‘eit to t 
ght? One gutoedaitn wit bon tenn bens" t Sovedtedat bre 

Shae yoda Lt wnt chante ev. tAnzabet) vob ot teh’ r 
ol seoup ttt some stow wt Da —° (400 oh COO seme ” 


eTovevoH (405 OOS agus ot CEL ghtommome i 
Hghow baw wmtexe oF “Eth i0 ad OF ydodbuer wi 


o5e 


te substitute our judgment for thot of the Jury on = pure question 
ef fect unless we can aay thet the conclusion recehed by the Jury 
is palpably wrong, (feleh ve Chicugo City Rye Goes 195 Ills Apps 
146, 1523 Culvert vs Carpenter et ahs, 90 Ill» 653 Shevalier vs. 
Seager et ales 121 ids 664; Hollembeck ys Cooks, 180 id. 66.) Im 
the inetant case there was a clear conflict im the evidenees and 
under such circumstances it is the peeular prevines of the jury to 
éetermine the preponderenee and eredibility of the evidence. (Milla 
Coe Ve Dukes 235 Tlle ‘pps 277, 280g Lecper ye Say, 253 “Lle Apps 
176, 1353 Humphreys ve Sagh Sts Le & Se Oye Soe, 255 Tlie Appe 480, 
4573 Himer vs Milier, 255 Ills Appe 465, 499.) After examining the 
testimony anc veighing the evidence and the apparent conflict there- 
in, we have renehed the conclusion thet we would not be worranted in 





holdings the verdict and judgment agsinst the manifest weight ef the 
evidence. 

in defendant's printed bricf and arcument complaint is 
mace of plaintiff's given instructions 1, ey Se 4— Sy 3s 12. 13 ane 
24, but on orei argument defendant's counsel statec thet defendant 
Telies, ac a ground for reverands only upon inwtructiona lpg 3, 4 ond 
12. Ye shall, therefore, only consider the instructions ef which 
complaint was mace upon orel argument. 

Instruction Foe 1 told the jury thet the plaintiff could 
recover, in sddition to dammges for breach of promise, whatever 
amount the jury believed was owing the plaintiff beeause of her 
having loaned defendant various sums of money. it ie cleimed the 
instruction assumes a breach of promise, ani that it assumes plain- 
~‘8iff is entitled to damages for breach of promise without oaking a 
3 binding contract of marriage between them an essential thereof. 
| 4 We have exemineé the instruction and are of the opinion it is not 





“Mibject to the criticiem claimed. 
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it is urged that imatruction Mose 5 should not have been 
given. Sy that instruction the jury were teld thot even though 
they find the issues against the plaintiff ae te the breach of 
promise claim, nevertheless if they believe thot at eny time within 
five yeurs from the filing of the suit defendant promieed to pay 
the plaintiff $1,000 for money before that time loaned by plaintife 
to defendant, they should by their verdict allow plaintiff G1,000. 
It ie claimed that it omitted the fact of whether defendant hae 
alrendy repaid thie money to plaintiff. It is evfficient te say 
the case wae tried upon the theory that defendant never reseived any 
mong from plainiiif by way éf a lean or otherwise, 

It is also insisted thet the ceurt erred im civing in- 
atruction Noe 46 By thie imctruetion the jury were told thot if 
they found for the plaintiff tacy had the right to award punitive 
damages in addition te sctweal demages if they believed that punitive 
Gamages should be awarded. The eritieciom aimed «at this inatructien 
ig thet it did not tell the jury uncer what cirewnstances punitive 
damages should be awarded, and in support of this contention Baumie 
Vo Verde, 124 Pace 1083, and Moore vs Hopkins, 85 Calif, &7%» are 
cited. In our opinion they are not applicsabie» The inetruetion in 
Baumle v.» Verdes supra, wae criticised beesuse the statute of Ckinhoma 
provided that punitive domages in breoch of promise enses werg allow 
able only when the defendent was cuilty of oppression, froud ox 

Malice. In Moore vs Hopkings supra, the inetruction was condemned 
because there wes no evidence of bad motives ef the defendant. 

An sotion for » breach of promiaé of marriage const ijutes 
am exception to the general rule which forbids punitive damages in 
actions ex contractu,  (Jncoby ve utmroks 205 Tll+ S4+) The 
metion is given se an indemity te the injured party for the less she 
“as sustained, and embraces injury to the feelings, affections, and 


‘wounded pride, as well ne the loss of mrrisge, and no fixed measure 
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of dsmager can be laid downg and the jury, if not actuated by 
prejudice, passion or corruption, exereises a very wide diseretion 
as to the amount of compensation to be awarded. (Sedgwick on 
Damages, (Sth Ed.) 228, 421.) If the conduct of the defendant in 
violeting hia promise ic characterized by « disregard of the plain- 
tiff's feelings, or reputations if he has plaeed her, or induced 
her to place herself, in « false pocitian, or to fererzo temporal 
advantages; if the breach of his promise is unjustifiable; if he 
spreads upon the record matters im defense of the action which are 
scandalous and tend to reflect disereait upon the plaintirt, or 
stain her reputation, then these are all circunstances which may be 
considered by the jury and may be avalied of by them to enhance the 
damages. (Chellis ve Chapman 
rule of damages, and the jury may, im the exereine of a sound dige 
15 Ores O77, 


. 124 Ne Ye 2226) There is no fixed 









eretion, sliew punitory damages. 
290.) and for the purpese of ensbling them to reaeh a preper cone 
@Clusion ag to the amount of damages, they have «a right to consider 
the entire course ef conduct of the parties townré each other up 

to and including the time of the (rial; and if the defendant at any 
time, even upon trial, makes » wrongful attempt to blacken her name 
or reputation, the jury have « right to consider it and may, if they 
think proper, add something to the amount of damages on account of 


uch new or additional wrong. (Kelley ve Highfield, gupras pe 292.) 
By inotruetion Yo. 5, the court instructed the jury that 


if they found for the plaintiff, in ¢etermining the amount of domugess 
they may take inte consideration, if 1t dees appear, her mortifientions 
injured feclings and affections; woundec pride, length of engagement 5 
| the depth of her devotion, ete. The evidence discloses a long courte 
“ship, during which time defendant monopolized plaintiff's attentions 
“that he rudely broke off the engagement, saying he would have the 
6 that Life could affords that people do not get married 
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NOweaedays? they only promisevy marriage is old-fashioned; and twe 
ef defendant's witnesses attempted to blacken amd besuireh plain- 
tiff's reputations im thet they testifiee that plaintiff said to 
them, “If Ur. Swans could mot get « divoree, the lesst he could dg 
wae to egtebliskh me im a flat and live with me.” This wee evidence 
upon which a verdict might well incluce exemplary or punitive damages, 
and as the jury were required to bace their accenoment of camages 
on the evidenee, the giving of the inetruction complained ef did not 
constitute errors 

The next coniention of defeniant's in that the court erred 
in giving to the jury instruction Nos 12,5 as follows: 

“The Court instructs the jury thet if you believe any 
Witness in thie ecnee has knowingly and wilfully tesatifier faleely 
$o any matier ot igeue in suid enuse, then the jury may di cregard 
‘the entire testimony of any such witness, @xeept Inscfar an the 
gume may have been correborsted by erodihie evidence or by fects 
eat ¢ircumatances proven in the trial ef the case." 
The etatute requires the falae testimony te make ont perjury So be 
"in a matter material to the isaue er point in question.” It is 
therefore apparent ths: the werde “matter «at isewe" are not im the 
exact words of the etatute. ‘ven so, thia inacourcey is net sufficient 
error to reverse the judgment, an the inatruction could not have 
mislec the jury and henee did defendant no harm. The watter in tasue 
Was the waking of the marriage promise sd whether or mot al the time 
of making such promise plaintiif knew defendant woe a married mane 
In Dacey v. Peoples 116 11. 565, in which the death penalty was 
“Intrietea, complaint was also made of an imetruction which ignored 
the principle, thst such knowingly false tewtimony must be on some 
matter material to the issue. The court condemned the inatruction 
and said it was indefensible, but held no reversible error was 
‘eoumittec ant affirmed the judgment. in Bubs ve Schnorhas, 155 Tle 
‘leo, it was contended, and the court held, that certain instructions 


bad, because they omitted the qualifie-tion that the false 
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textimony must be with regard te a material matter in iseue, in 
order to justify the jury in disregarding the whole evidenee of a 
witness whoce testimony ic false im parte ‘m disposing of the 
contention the court said (p» 104): “On examining the evidence, 
however, it is mot perceived how this omission * © * could kawe 
prejudiced the appellant, for it is apparent that all the suppeacd 
felse textimeny to which the inuiructions would be underutood te 
refers wie upon material points. “hen thie is oe the error will 
not vitiate, even in cupitel eases, where Life ie at stake. (Lacey 
ve The Peoples 116 Tle 555.)” im the instant ease the only 
witness for the defendant «a to whether or net the promise wos made 
was the defendant himeelf, and the only testimeny of «11 the other 
witnesses for defendant was upon the proposition that pliaimtirt 
knew defendant was a marricd man at the Sime ef the promise. it 
ie, therefore, clear that al1 of the testimony of defenmiant's 
witnesses vas upon matters material te the lecuee 

it is alse cantended that the damages assessed by the 
jury are exceacive. in sebions fer breseh of contract to marry 
the jury cre the sole judges of the amount thet shall be awarded 
as demeges and the court will interfere only when 1% is apparent 
the jury have misunderstood the evidenee or thet they have been 
governed by passion or prejudice, or kve acted with reckless dise- 
Fegard of the evidences (Douglas v+ Jausmane 68 Tile 17%» 172; 
Richmond ye Mobertes 93 ids 472, 480.) The evidence shows that 
plaintiff met defendant in September, 19193 thot between November 1,» 
1919, and July 20, 1920, he enlled on her three nights a weeks that 
after July, 1920, he vieited her nearly every night; thet on November 
1, 1919, he asked her to marry himj that it was understood between 
them that becouse of his financial condition at the time they could 


“not be warried until conditions improveds that he would heve been an 
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abeolute failure if plaintiff ad not came to hia aanistanee and 
encourage? him and eheerec him and umdo it pessible fer him to go 
ong ané the undieputec evidense showa that defendant wee the ower 
of 246 sheres cf the preferred stock af © tote] tlasue ef 200 schareg 
of the cepited stock im s oorporstion «hese finsncial werth shortly 
vefore the trial wes in exeeas ef $82,000. After censidering the 
facte and circumstances of thie esse and the authorities applicable, 
we cannet any the vord iet ia exeesaives 

It is fimally urged it wae error to admit in evidence 
certain financial statements of the Jvans Flexible Reamer Corporation 
nade to a benk for the purpose of establishing credit with the bank, 
defendant's counsel arguing that these statements did not tend te 
prove hie financial werth, and were not civen by the defendant 
indivicuslly but by the ceorporntion of whieh he wax president. The 
first of these atatements, addressed to the Citisens “tate Bank, 
‘purports te akew the condition of the Swane Flexible Reamer 
Corperation on December 31, 1920, and is svorn to by the defendant, 
and the other statemcnta purpert to show the condition of the aame 
corporation on December 32, 1930. Both statements chow defen ant 
owned all but two shares of the enpital steck ef the corporetion 
whose financial worth at the time the etetements were made was 
between $52,000 and $63,000. There was no evicenoe offered by 
¢efendant that the statements were net correet. In fact, defendant 
admitted they were true and correct. The statements were relevant, 
tendec to ahow the financial worth of the defendant, and the court 
‘did not err in ite rulings. 

Finding no revereible error in the record the judgment is 
affirmede SPP IRMEDe 
Seamlan and Gridley, JJe, concute 
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ARWA HOPSTEIN, f 
(plaintiff) » 
Plaintiff in Srror, 


BRROR TO MUNICIBAL 


Ve 


& EX Ge fe — f 
‘ ae Defendant in Error. 2 6 " i.Ae 6 2 QO” 


QOURT OF CHICAGO. 


MRe PROSIDIRG JUSTIC: Kee DSLIVARED THE OPINION OF THER COURT. 


Plaintiff sued defendant te reeover the value of « fur 
collar and cuffs claimed to have been removed from plaintiff's fur 
coats The cause was tried by the court without a jury, resulting 
in a finding for the defendant and a judgment against the plaintiff? 
for costs. To reverse thig judgment plaintiff prosecutes the 
present writ of errorye The defendant has net appeared or filed 
& brief in thie court. 

The atatement of claim oz amended July 10, 1931, sete 
forth that on May 1, 1931, plaintiff left with defendent for the 
purpose of having buttons changed, a certain fur coat, and that 
defendant wilfully and wrongfully removed the fur eeller and cuffs. 
Defendant's affidavit of merits denies he removed any coller from 


the coate 
Plaintiff's evidenee discloses that on or about May 4, 


1931, she called at defendant's plece of business and tolé him she 
hed « fur coat that wae too wide for herg that she desiree to change 
the buttons and that it be taken in so it would fit herg that on 
the following day (Monday) she brought the coat to defendant's shops 
that defendant returned the coat on Tuesday; that a» soon as she 


that he denied e accusat 
saw the coat she accused him of Cdkging the cottar and -turtet7 that 
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the coller and cuffs on the coat when it wes delivered to defendant 
were Mink and the lining was muskrat; that the cellar and cuffs on 
the coat when it was returned to plaintiff were not the eoller and 
cuffs that were on the coat when it was delivered to cefendante 

The defendant teetified that he ig » tailer by trade at 
2504 Montrose avenue, Chicago, thet he is net a furrier; that he 
has known plaintiff for some time; that she came to his shop and 
seid she had a fur coat vhichwas teo wide ami wanted it taken in; 
thet he wie the only one she would trust with the coat; that ahe 
brought it te him on Mondays thst ke took 1¢ im at the walet and 
returnec it to her the next mornings thet she icoke¢ at the coat 
amé accused him of changing the collar and ouffsj that he denied 
the accusation and eaié he had not touched the collar and cuffss 
that the coat nevexy left Bis shops that he hed it im his possession 
from the time it was brought to him until he returned it to her. 

It is contended thot defendant's affidavit of merits was 
not sufficient to megstive the allegation of the statement of claim, 
in that the statement of claim charged the removal of the collar and 
cuffs while the affidavit of merits denied omly the removal of the 
COllar. It appears from the record that im the statement ef claim 
filed June 2, 1931, plaintiff eharged defendant with removing a fur 
Oller. June LS, 1931, defendant filed his affidavit of merits and 
in that affidavit of merite he denied the removal of any collar from 
the coat. The case proceeded to trial July 10, 1931, and it was 
then the plaintiff emended her statement of claim by adding after 
the word “collar” the words “and cuffs". The record does net dis- 
Close that plaintiff made any request that defendant file an 
additional or amended affidavit of merits, but proeeeded to trial 
without requiring defendont te file an amended affidavit of merits. 
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Under this state of the record we are of the opinion that there 
ig mo merit in plaintiff's content Lor. 

It ig also contended that the finding and judgment ie 
against the weight of the evidence. There was a clear eonflict 
in the evidences The plaintiff testified thot the collar and euffe 
on the coat when it wag returned to her by defendant were not the 
collar end cuffs on the cont when she delivered it to the defendant, 
while the defendent teatified he head net removed the coller and 
enuff a. In a ease tried by the court without a jury, where there 
is irreeonellable conflict in the testimony a court ef review will 
not reverse the judgment if the evidence of the succeasful party, 
when considered by itself, is clearly sufficient to sustain the judg- 
ment. Barnett ve Caldwell Furniture Coo, 199 Ille Apps 5103 Leeper 
Xe Gay, 253 lle Appe 1765 183% uphreys vs Laat Ste Le & Se Ry» 
SOes 255 Tile Apps 450, 457.) Under such circumstances it is the 





peculiar province of the trial court te determine the prepond«rance 
and credibility of the evidenee. “here the controlling point in the 
ease is supported by tee testimony of one witness and contradicted 
by another witness who, from the reading of the printed page of the 
record, appesra to be equally credible, a court of review is net 
warranted in disturbing the finding of the trial court, becuuse under 
the lew this court cannot dicturb such finding unless it is clearly 
against the manifest weight of the evidenee. There are many things 
which the trial court observer on the trial in such case that do not 
appear from the printed record « the appearance of the respective 
witnesses, their manner of testifying and o grest many other circum- 
stances. The triak court is in o mich better position in such cane 
to determine the truth of the matter in controversy than « court of 


review. (Mills & Coo ve Dukes 232 Ills Appe 277 280; Marble ve 
Marble, 304 Ile 2295 Illinois-Indiana Fair Association v+ Phillips, 
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241 Tile Appe 454.) After examining and considering the testimony 
we are of the opinion that ve would not be warranted in holding the 
finding and judgment ia contrary te the manifest weight of the evie 


deneae 
It is fimally contended that the court erred in excluding 


certain testimony offered on behalf of the plaintiff. During the 
examination ef the plaintiff she was asked if she kmew the value of 
the coat and the collar and cuffs before the coat wes delivered to 
the defendant and whet was that value when it wee returned te here 
Vhether or not the court erred im suetaining the ebjection te this 
teatimony is of no consequence in view of the fact that the court 
found the isaues against the plaintiff and in favor of the defendants 

@e think nene of the errera assigned enlled for « revereal 
ef the judgment and accordingly it ia affirmed. 


APP TREE L 


Seanlen and Gridley, JJ«, conaure 
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GEORGE BAPTIST, 
(Plaintiff) Appellee, 






ws, ; 
OF CHICAGG, 


967I1.A 
rst O v4 tLe ® 


ER, PRESIDING JUSTICE EERERR DELIVERED TUS OPIKION OF THE COURT, 


HERDELSON EROS, PAPER STOCK 
COMPASY, a Corporation, 


) 
} 
) 
) 
(Defendant) Appellant. >} 


Gaorge Baptiet, plaintii?, sued Kendeison Sres. Paper Uteck 
Company ond Leura Stover, adminiatratrix oi the estate et Bary Towle, 
deceased, in a fourth clase tert action to pederes/emate to his 
truek and for personal injuries reeeived by hin, alleged te have 
been caused by the negiigence of tae defendants, There was a ver- 
dict in favor ef plaintiff for $1,000 against bets deiendante, The 
plaintiff, after the jury hed rendered ite verdict, disuissed the 
suit as toe the sdwinistratrix ef wary Towle and judgment wae entered 
against the Rendelsen Eros. Paper Steck Company and it hae appealed. 

In plaintiff's amended siatement of claim it is alleged in 
substance that on Decenber su, /maxy Towle, now deceased, during her 
Lifetime was the owner and in possession of «= building at Garé 
street and Derchester avenue, on the south end of which was a fire 
eseane made up of a ladder whkeh operated upward and downward and 
into the slleyway,on the rear of the building; that said fire escape 
Was suspended 10 feet above the surface and over said alley; that 
gaid Kary Towle negligentiy constructed and maintained said fire 
escape at an insufficient height te persit trucks te pass safely 
through said slleyway; that the Kendeleon Bros, faper Stock Company, 
through its servant, negligently drove and operated its truck into 
said alley and against the said fire escape, thereby breaking and 
pulling said ladder down into said aliey, osrtially blocking eaid 
alleyway so that there wae insufficient clearance between the bottom 
of said fire escape ladder and the surface of said alley to permit a 


truck to pase safely through said alleyway, thereby rerlidering the 
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use of said alleyway dangerous to cther persons likely to be 
driving through said alleyway, all of which facts Lary Towle and 
the Kendelaon bros. Paper Stock Company knew, or in the exercise 
of ordinary one fanties part should have known, in sufficient 

time to have said fire escape ladder repaired and from ebetruct- 
ing said alleyway and te warn plaintiff of the dangerous obstrue- 
tion ercated, but Kary Towle and Kendelson Brow. Paper Gtosk Come 
pany Regligently and carelessly failed to place a light or some 
other suitable means of warning the plaintiff; tuat plaintiff on 
the night of December 31, 1929, was driving hie truck through said 
alley, in the exercise of ordinary care for his own safety and the 
safety of his truck, and vithout knowledgs of said obstruction ran 
his truck inte said fire escape isdder and he thereby sustained 
severe injuries, etc. 

By defendant's affidavit of merits it denied it ran inte 
the fire eecape and that 1% negligently operated the truek through 
aeid alley and alleged that plaintil? was injured because of his 
negligence, 

the material faets as Aiselosed by the record are that 
Mary Towle during her lifetime owned the building at the southwest 
corner of 63rd street and Dorchester avenue, Ohicago, the rear of 
Which abutted on a publie alley 16 or 18 feet wide, rénning east 
and west; that the west end of the bullding, horisontal with the 
building, 114 feet above the surfsee of the wiley, had two fire 
escapes, one on the front and one in the rear, equipped with iron 
ladéers 2 or 3 feet wide; that “about Christmas time, 1929," be- 
tween 3:30 and 4:00 p. m., @ large truck loaded with bundles of 
paper, with the name of “Kendelson" on it, came from the Tllineis 
Central station acroes the street and inte this alley, and struek 
the fire escape; that a colored man on the truck took a piece of 


Wood and shoved the fire eseape baek se thet the truek could xs) 
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by; that when the truck backed around the lire aecape the ladder 
part of the fire eseape was pulled out from the bullding, with 
the back end of the ladder facing east, the ballast being 6 feet 
from the ground, and was left in that position; that the janiter 
ef the buliding and one Morgan immediately thereafter pulled the 
ladder as near as they could’ to the wall and left it hanging down 
about 2 feet. 

It algo appears that one evening about December 74, 1929, 
one John Yateon visited the premises in the rear of the Powle 
building and saw a fire escape 80 or 75 Leet east and on the north 
side of the alley attached to the Towle bullding, Nanging denen 
inte the alley 8 er 10 fert from the building wall; the lewert patt 
was about 7 feet from the ton of the surface of the alley. 

it further appears that at about 7 p.m., December S31, 19%, 
while plaintitr “es driving hie truek,10 feet high with a eevered 
top, in w westerly direction in tue alley in question, and *hen about 
75 to 100 feet in the alley, the top of his truek etruek against 
the ladder of a fire escape, waici attsehed itself’ te the top of 
his truck; that ce climbed to the top of hie truck and while en- 
deavoring to release the ladder, a spring attached to the ladder 
struck him on both his legs. His helper then came up and aided him 
im freeing the truck fron the fire escape. At the time in queetion 
it was dark and there was no light of any kind om the fire escape, 

It does not anpear from the record as to how the fire escape 
was placed at the time of the alleged atrising of it by the truek 
"sbout Christmas time,” nor does it appear as to which fire eseape 
the truck struck, and there is no evidence that the fire eseape that 
Plaintiff struck was the same fire escape that wae atruck “about 
Chrintmas time,” and the record discloses that when the janitor and 
Morgan pulled the ladder back to the wall it was lest hanging down 


about 2 feet, while on December 24, 1929, it was hanging down into 
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the alley 2 or 10 feet from the wali, 7 feet from the top of tne 
surface of tae alley, but there isa no evidence in the record 
tending te show what eaused it te be 8 er 10 feet from the wall 
and 7 feet trom the surface ef the alley. 

Under this state of the record we are of the opinion that 
the verdict of the jury is against the manifest weight of the 
evidenes, The judgment of the hunicipal court is reversed and 
the cause is remanded, 


REVERSED ABD RERANURD, 


Seanlan and Gridley, JJ., soneur. 
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HERMAN Ae LARGE, 
(plaintiff). 

APPCLLee » APPEAL FROM SUPERIOR COURT, 

Ve | COOK COUNTY. 
-_ . | 

CITY OF CHICAGO HEIGHTS, ) 9LYTA LOFT 
(defendant), Fd 6 é IA. O yA } 

Appellant. 


MR. PRESIDING JUSTICE KAMER DELIVERED THE OPINION OF THE courT. 


Herman Ae Lange brought an action against the defendant 
to recover demages for personal injuries resulting from a fall upon 
a defective sidewalk negligently maintained by the municipality. 
The trial resulted in a verdict in favor of plaintiff for 66,900} 
plaintiff remitted $2,500 and judgment was entered against the 
defendant for $4,000. To reverse thia judgment defendant prosecutes 
this appenle 

The declaration charges that on July 31, 1930, and long 
prior thereto defendant, a municipal corporation, was possessed of, 
and had control of a certain public sidewalk extending in an 
easterly and westerly direction midway between lllinois atreet and 
Hickory atreet, on the south side of cadd streets that it was the 
Guty of said city to maintain anid public sidewalk in good and safe 
repair and condition; that sixty days prior to July 31, 1950, it 
carelessly and negligently permittee a portion of said sidewalk about 
ten feet exnet of Halsted street, alongside a certain building known 
as 1721 Haleted street, in anid city, to be and remain in bad and 
unsafe condition and dangerous for the use of persons lawfully using 
game, in that it had a hole or opening equipped with a cover or door, 
which said cover or door was old, weak and decayed and insufficiently 
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supported snd was liable to bresk when stepped upon, all of which 
the defendant im the exercise of ordinery @are should have knowns 
that plaintiff passing upon suid sidewalk and exereising cue cure 
and ceution fer his own eafety, atepped upom aadd cover, which 
auddenly broke or gave way, causing him to be thrown through said 
opening, @t¢e; that on November 6, 1930, and within six months of 
the happening of the accident, notice wae served om the city attorney 
and om the city clerk of the City of Chicage Heights, containing the 
statement im writiny giving plaintiff's mame as the person injured, 
the name and residenee of plaintiff, the date amd about the hour ef 
the accident, the place or loextion where such accident securred and 
the name and address of hig attending physician. The det eniant 
filed the general iseuee 

It ie comtended that the slainiiff wae mot in the exercise 
ef ordinary eare at the time of the accident. The material facts 
are that on July 31, 1930, plaintiff was a carpenter, hia place of 
business for 19 months before the accident being at 1627 Halsted 
street, Chicago Heighte, three doore south of where the nocident 
occurred; the sidewalk where he was injured ruma east anc west 
adjacent to a building known as the Salvation Army Building. There 
was an opening in the sidewalk three feet by eleven fect, covered 
over with two heavy car doors which overlapped, the west door having 
been misplaced. These doors were not fastened to the sicewalk but 
were supported in the middle by a cross timber. Immediately to 
the north of the door between the curb and the edge of the coors 
was a concrete strip of sidewalk two feet in width. The defendant 
hae actual notice of the defects, and kmew the condition of the 
cover over the areaway was very poor, it appearing thet four or five 
months before the accident the boards had been removed from the 
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opening ot various times and that the building inspector ef the 
City of Chiesgo Heights had been notified of thet fact on several 
eecasions prior to July 1, 1930. Om the debe of the accident, 
a Clear, bright day, shout 3 pe me, plaintiff for the first time, 
never having eeen the covering over the opening before, and not 
knowing the weet door had been misplaced, eae walking om the sicewalk 
from the cast te the went, carrying on hin shoulder a box of tools 
weighing 70 lbae, and when he arrived at the middie of the areaway 
the doers gave way and ouddenly tipped ferward and he vas thrown down 
inte the opening. The argument in support of thie contention appears 
to be that beeause plaintiff had his plece of business for 19 months 
prior to the accident, three doers south of where the accident 
eccurreé and because he did not eheose te walk on the two-foot 
eonerete strip between the curb and the edge of the doore he failed 
to ebwerve the care oné exution which on ordinarily careful man would 
have used under the cireumstanees. Ye cannot cencur in thie view and 
are unable to discover any merit in this contention. The mere fact 
that plaintiff had hie place of business as atatce and might have 
taken a better and safer sidewalk than the one he did teke éces 
not charge him with want of eare (City of Aurora ve Hillman, 90 T1L. 
6l, 65), but it is a question of fact for the consideration of the 
jury. (Lovenguth ve City of Bloomington, 7/1 Ill. 2583 Town of Normal 
Xs Brights 125 Ills Appe 478, 4815 Horaburda vy. City of Chiengo, 154 
Tile Appe 627» 630¢) In City of Mattoon ye Faller, 217 Tlle 273, 
where the identical question was raised, the court seid (p» 282): 

"It is, however, well settled low im this State, that, 


where a man knows of a defect in a yoo and walks wareie , 
60 so with euch knowledge is not n genee e ao matter 
Ag oem Mig shad bo Gove Woen the Sidewalk GXth Eaouledge of the 
exint defect, is a circumstance to be taken into consideration 

by the jury with all the other facts and circumstances in determining 
the question, whether he was guilty of contributery negligence. The 
game is true as to the fact that he might have taken another route 

to reach his destination than the one which he actually pursuede" 
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Counsel's next contention is that the defendant was not 
guilty of any negligence, notwithstanding plaintiff fell by reason 
of stepping upon ea covering of the areaway which was improperly 
supported, counsel arguing that the defect wae latent and not apparent 
from casual inspection, We think the evidence is to the contrary. 
Defendant knew the doors were loose ané placed upon the sidewalk 
without any fastening, and it had not only constructive, but actual 


notiee of these defects. The law apvlicable to the inatent case wae 


armounced in Sherwin ve City of <uroras, 168 [11l. Apps S20, where 
(on page 324) it was eaids 


"A eity owes to these in the exereise of due eare for 
their own safety, the duty to exercise ordinary eare to keep its 
atreets in « recegomably safe condition for usez that is, such care 
QB A réessomably prudent person would excreise under the seme or 
similar cirewmstanees. “hen the elty permite adjacent preperty 
Owners to exoayate a portion of ita etrecta, and to conatcuct 
passageways under the same, it onmmet escape liability by saying 
it owes no duty to tue cliizen whe properly uses them, If the 
city permits such use of the street, vhich otherwise would be safe 
fer travel, it mist exercise such ciligence as vould be required 
of « reasonably prudent person under all the circumstanees." 


y_of Sterling homan, SO Ille 264; Uxennan ve vity 
of treater, 256 ide 468, 4715, City of Mattoon ve Faller, 217 ide 
273— 2602 im our opinion thie record eclesrly discloses that the 





defendant did not exerciee rensonable diligence to keep the sidewalk 
im a reasonably safe condition, but on the contrury, there was an 
utter disregard of such dutye 

It is aleo claimed that the court erred im overruling 
defendant's metion to find the defendant not guilty, at the close 
of all the evidence. ve do not thick so. The question of 
negligence on the part of the defendant ond that of contributory 
negligence on the part of plaintiff were properly submitted te 


the jury as = question of fact. 
It is finally contended that the judgment is excessive. 


It appears that at the time of the accident plaintiff was about 
53 years old, in good health, a carpenter by trade and engaged in 
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the general contreeting business, earning not leas than 275 a 
week, amc thet ainee the accident he has been unable to do heavy 
work; that he reecived a deep laceration on the Lower left Jaw 
requiring four sutures to close up, and eight of hie naturel 
teeth were knocked out; that he suffered « good donk of abdominal 
Gistress} his scrotum was swollen and discolored, and there was 
& rupture between the fourth and fifth riba on the right side of 
the eartilages he hed pains in his chest and down in his groin 
and thet he etill feele the pain} that ten weeks elapset before 
he was able to return to worke 

After carefully considering the evidenee we have reached 
the conclusion we would not be justified in helding that tae 
Gomages are exccunlves 

Pinging me reversible error the judgment is afi irmaii. 

ARP LHME Lig 


Seenlan anc Gridley, Jjo, concurs 
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HARPER MOULTON, ) 
(plaintiff), 

Appellee, | 

ve APPRAL FROM MUNICIPAL 

WATIONAL BUILLERS AGENCY, ! COURT OF CHICAGO, 
Inge, & Gorporation, sie ae 
(defendant), 9RY A e9 ci 

Appellante FI\I 6 Lelle Ow 


Mie PRESIDING JUSTIGN KANWEN DELIVERED THR OPINION OF THK COURT. 


Aetion was brought by plaintiff, Harper Moulton, against 
defendant, National Builders Ageney, Inc», for commissions. Tried 
before a jury. Verdict and judgment in favor of plaintifr for 
$1660.75, from which the defendant appealed. 

The statement of claim sets forth that plaintitr is an 
timeurance broker; that March 15, 1930, he was employed by cefendant 
to solicit life insurances; that defendant agreed to pay plaintiff 
as commissions fifty per cent of the first year's premiums, and five 
per cent on each year's premiums from the second to the tenth years, 
of any and all insuranee secured that about April 1, 19350, defend~ 
ant gave plaintiff the nemes of J» Samael Lafferty and Henry 
Pfutzenreuter as likely prospects for live insurances that these 
prospects placed applications fer insurance for 950,000 eachs that 
by reason of said agreement plaintiff is entitled to $1660.75-« 

The affidavit of merits, eworn to by the president of 
the defendant corporation, alleged that plaintif’ was employed to 
write and place insurance through the defendant, in the Builders 
Life Inmsuranee Company and with no othey concerns but denied that 
defendant agreed to pay fifty per cont of the first year's premium 

on any insurance secured by plaintiff with five per cent renewal 
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thereof, end thet it agreed to pay such commissions upon any 
insurance written om the life or lives of any prospects called upon 
vy him whether or not the application was agtually obtained by him, 
and denied that plaintiff hed obtained applications for insurance from 
Lafferty and Prutzenreuter, or thet he was inetrumental or aided in 
or wes the procuring cause of such insurances 
The firat resaeon urged for a reversal of the judgment is, 
that the court should have instructed the jury to find for the 
defendant beesuse the proofs fniled toe show that one Jimmerman was 
authorised te enter inte the contract claimed te have been entered 
inte between plaintiff and defendont.» ‘Ye are unable to concur in 
this contention for the reason that plaintiff mace out « prima facie 
C.8ee 
Plaintiff's evidence discloses that he is an insurance 

broker and defeniont is the general agent for the Dutiderg/iamurenes 
Companys that Moy ©. dimmerman is secretary of the defendant and one 
of ite organisers and its representative in all ite business 
trensactions; that in the early part of 1930, Zimmerman employed 
plaintiff to solicit ineuranee, plaintiff te receive fifty per cent 
of the first year's premiwan regordless of whether the insursnee was 
written in the @uilders Life Insurance Company or other companies, 
and regardless of whether the clocing wae done by plaintiff or through 
Zimmermany that the names of Lefferty and Pfutsenreuter were given te 
Plaintiff by “Zimmerman; thet plaintiff exlled upon and reported to 
Zimmerman thet he had sold them the insurance. Policies aggreguting 
$50,000 were issued upon the life of Henry Pfutsenreuter in five 
companies and also $50,000 upon the Life of Lafferty in three 
companies; that the premiums thereon were paid for one yeor and that 
fifty per cent of the premiums ia §1660+75. 
Defendant's version ia that defendant is the general 
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agent of the Builders Life Ineuranee Companys that plaintiff ealled 
at the offices of defendant and had a eonvereation with 2 lwserman, 
seeretary of the defendant and of the Builders Life Insurenee Company, 
im which conversation -immerman told plaintiff’ he woul sive him sixty- 
five per cent of the first year’s business and five per eent for nine 
yeors on business of the Suilcere Life Ineuranee Company; thet nothing 
was said about plaintiff writing business through the defendant for 
any other company or thet defendant would pay fifty per cent fer all 
business written and placed with other companies; that 2imnerman 
sent plaintiff te see Lafferty and Pfutscnreuter and endeaver to sell 
them insurance of the Uuilcers Life inaurance Companyy thet in 
September, 1930, Lafferty eslled on defendant and said he was eonsid- 
ering a policy of (60,000 for himeelf and (60,000 for Prutsenreuters 
that 4inmerman tried te intereat him in the idea of taking out Life 
insurance in the Builders Life Insurance Company; that several days 
later plaintiff was told by cimmerman that Lefferty and Frutsenreuter 
were going te take out 750,000 but net in the Builders Life inguranee 
Company, and that plaintiff replied he would see Lefferty's attorney 
and may be sell him the Builders Life Inaurance; that the policies 
were issued but not in the Sullders Life Inmurance Company and that 
Siomerman .¢rsonally received the comniagsione 

The question raised upon s motion to direct a verdict 
taises the question whether there is any evidence tending to sustain 
the plaintif7's side of the issue, and if there is evidence that 
Clearly tends to support the plaintiff's ense it must be submitted 
to the jJury- It is a question of law whether there is any evidence 
tebding to prove the allegetions of the plaintiff's declaration, and 
it 4s «© question of fact, where there is such evidence, whether it 
is sufficient to sustain such allegstions. The former is s question 
fer the court; the latter a question for the jury, subject to revision 
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by the court on motion for anew trials  Therefere the court may 
not properly take the ease from the jury and dirget a finding fer 
the defendant when there is some evidence tending te preve every 
egvential allegetion of the plaintiff's declaration, merely because, 
in the judgment of the court, the weight of the evidence in support 
of sone material allegation is not sufficient to euctain a verdict 
for the plaintiff. If the evidence in suppert of the plaintiff's 
allegations is eufficient to make a prima feoie aoe, the court is 
not authorized to direct a verdict for the defendant because of 
evidence of contrary facts tending to an opposite conclusion. Mm 
the motion tc direct s verdict only that evidence can be considered 
which is in favor of the party against whem the motion is directed, 
and that evidence must be considered in the ligat most favernble 
to that party, together with oll legitimate inferences which may be 
drawn from it in his favor. Shasnop Nightingales, 251 lille 168, 
175, 176.) Yurthermores it will be noted that im the affidavit of 
merits no claim was made that <imnuermean wae not authorized to enter 
inte the contracts on the contrary, it is admitted that the plaintiff 
and defendant did enter into a contract but the defense was that the 
Plaintiff was employed to write and place insurance through the 
éefendant in the Suilders Life insurance Company. (Rule 15 (x) of 
the Municipal court of Chicago.) Under such circumstances the point 
can not be urged as a ground for reversale 

The only other error assigned and argued by the dofendant 
is that the court admitted improper evidence and that plaintiff's 
counsel made prejudicial remarks before une deny in that Zimmerman 
while testifying was asked, and was permitted to answer ever 
Objection, if the defendant and the Suilders Life imeurenee Company 


hed interlocking relationships se far as the bourd of dircetors 


were concerned. He anowered, yea. ‘The witness before the question 


Was propounded hed testified that he was sceretary of the defendant 
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as well as the Builders Life Insurance Company and that beth companies 
occupied the same suite of offices. During thie examination coumsel 
for plaintiff stated, “I want to show their own stockholders wouldn't 
buy a policy in their own company." oe objcetion was made to the 
remerk of counsel, but the court of its own motion stated: "We are 
net trying out the integrity of the ineuranee companye Improper re- 
marks of counsel will be stricken owt.” ‘Neither the rulings of the 
court nor the remarks of counnel under the cireumatances would warrant 
& reversal ef the judgement. 

We have censidered and answered o11 of the points raised 
and argued by the defendant and conclude thet the errers ascigned 
would not werrant a revergel of the judgment. It is, therefore, 


affirmed « 
APVIRMED 


Seanlam ami Gridley, Jide» concurs 
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APPR Ad FROM WUONICIPAL 
COURT OF CHICG0s 
THE PEOPLES TRUST & SAVINGS 


Bank OY CHICASC, & corporations 
(defendant),  ppellee.s 
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| MRe PRESIDING JUSTICE KESWER DELIVERED THR OPINION CF THE covetT, 


Irene Patterson sued defendant in asowmpeit te recever 
| $600 paid defendant as part of the purchase price for a certain 
bend. There was a trial by the court without a jury, resulting 
in x finding and judgment for defentont. To reverse this juigment 
the plaintiff appealede 
The statement of claim alleged plaintiff entered inte 
an agreement in writing with defendant whereby she agreed to 
purchase end the defendant agrece to s¢11 and deliver one HideCe 
Petroleum Company First Mortgage @% Serial Sinking Tund Bond; 
that she sgreed to pay for sume in monthly installments until $970 
head been paidg thet she paid defendant 6600, the last payment having 
been made on September 22, 19214 thet on October 22, 1921, she tender- 
e¢ defendant $160, which it refused to accept, stating that the bonds 
were of no value, the company having gone into receivership; that 
she made demand of the repeyment to her of the $600. Defendant's 
_affidevit of meritea denied plaintirt hed made a tender of $100 on 
Cetober 22,5 1921, and alleged that after ieptember 22, 1921, plain- 
tiff refused to pay the installment cue on the contract and averred 
that plaintiff refused after September 22, 1921, to make further 
| payments beeause the bond had depreciated in value. Defendant also 
‘pleaded the statute of limitations requiring such actions to be 
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brought within five yesrs. 

The undieputed evidence éiscloses that the contract by 
which plaintiff agreec to purehsce the bond is dated April 22, 1921, 
and by it whe agreed to purchsse and the defendant sgrecé to 2¢11 
the bond mentioned in the statement of claim. An initial payment 
of $100 ia acknowledged by the agreement and the contract provided 
that plaintiff showld thereafter make monthly payments ef 9100 until 
$970 was paid. The bond wis to be delivered upon payment of the 
final imatcliment, due Janunry 22, 1922. *laintiff paid the ineteli- 
ment due September 22, 1921, having prier therets paid $5004 that 
Getober 22, 1921, she went to the bank and was told that defendant 
could not take any more money on the contract; that the MideCe 
Petrolews Company wae in financial difficulties and the bond was 
worthless. It further appeared that plaintisf teatified that she 
knew it would be to her disadvantage to make further payment and 
demanded the $600 she paid defendami be returned to her. 

In she view we take of thie appeal the only question 
involved ie whether the action is burred by the Statute of Limitations. 
It will be noted there is no provision in the contract in any way 
referring to the return of any money paid under the contract and that 
this is not a suit te enforee the contract. Defendant's liability 
to plaintiff, if any exicted, wae wpon an implied promise to refund 
the moncy paid, arising out of the wrongful conduct of the defendant 
in breaching its agreement, that being the sole basis of the actich. 
(Wheeler vs Mather, 56 Ills 241, 2463 Banton vy. CLifford, 68 ide 675 
Mighway Coumissioners ye Bloomington, 255 id» 164; The People ve_ 
Dummer, 274 ids 637%) 6413 Skinner ve Mullignn, 56 Tle Appe 47» 505 
Vonselow vy. Benders 175 Tle 460, 463.) 


Seetion 15, Che 83, Cahili's lllinois Revised Stats. 


(Statute of Limitation), provides: “Actions on unwritten con- 


7 


= 





setooy ovet midst teommns 

Ui tosTdmon Mt ted esnokookd wonbhive tosugathay ofT we 
2i89 qRt IhrgA noted at taod oft onatonay 09 beomEs windmele tobe 
Live of Soomge tosbmetes oft hme onetomeg of beotgs oda. 42 ed be 
tmemyag iakiint wa -miako to dmemdste oat mt donokirem baod ay 
hentverq dootsues odd bra sreawetee edd ye apenas * ona 
Ebtou OOF8 Yo ednvaeeq “clenom oxen “ps rAOTOMY Miwode T1hvutete. dake 
et? To deimmeyeq noqy bexsvideh 9d of saw nawoit bit” ace a 
eLindntst oft bieg Vitintal< «SRL q&R yrmemal owh qtoemiiage nh Leuk? 
sade poous bing ofcned? tolcg getvast _LROL <h waiteatiait eats ‘tees 
tmobested tate shee naw bite stew ots od dnbw odio 4f80E 48S undone 
 @hekbe at? td (tboxtooe ale We yentont ones arn ‘glad tom &, a 

daw OO cfd Neo aot ant Vtsh fatomeate mt sew tee 














ane es of ‘i be ’ 
‘bila “Sats Saivitood Tkimtaky Gault boxacqgn testdiet Laie | 








neetagpeiaire retdiut sehen od egednavbent’ xed 02 oe * a 
“xed of donates 2¢ dmabaated btwg otis ‘cba Co — 
woktaoup ‘fine odd uscge nidd te oad ow woty oft mt 
sanotiatinit to sduiost edd ye bexred of action edt xeddocy ad | povlove. 
Yow ere nh doordave oath ‘nk netalvorg om at anal’ ‘beten oc File ‘a 
tase ban doatiaos sed vebay biog yartoat oR ‘te miatox alt of guitzeter 
“gebetdait 3 * Seabee ted +doarduso od serotre oe him sien o ots 
betfhon od onkmorg beltqnt nas reqs ace ‘etatxe me tt rultatata os 
dasineten et ‘vo doubpos Stoner ett te sua ‘antedzs hte ‘orem ond 





Go Mere 


stioidom off to einad olen eld glee toda + tueaveme ora 
‘ah iat ok ag bs 
U7 obk BO qineXShAo ov goemak WDAR gfAS VLEr 98 
_s¥ simon’ ag? 0k obi e088 amet netncedh oy 
: ihe 9 siatey £ ig 
p08 4b saga o£tt 98 ponies ee mc Sad ate ao bre 
. (.tae 08a reas OL ox: t 


radade bearven’ stati? atts se + et ‘nottood | Tata ane 
4 snk eae. mr ae | ponte: 








my 


te 2awebal ae 


=e 


tracts, capressed or implied, * * * and all civil actions not cthere 
Wise provided for, shell be commeneed within five yesre next after 
the cause of action accrued.” im the inatunt case there was ne 
promise to pay the money sucd for, but the liability ef defendant 

wee one implied by low, and the action comes within the provision of 
section 15, che G35 supra, end ie barred if not cammeneced within five 
years efter the cause of action secrueds (Mowatt v. City of Chieagos 
292 Tle 578; might ef mabe ve obs Ley Ie Me & So Hye Cosy 141 ide 
1193; Hegweok vs» Rhodes, 34 ‘+ vs (2nd) 32; Thomas vs Pacific Beach 
GSgoe 115 Cale 1365 1590) 

The statute begins to run from the time when the enuse of 
action arises thereen and the bar is complete ut the cxpiration of 
the statutory period. in the inutent case plaintiff's counsel asserts 
that plaintiff's cause of action arose when she went to make the paye- 
ment in October, 1921, and the defenismt refused te secept ite The 
suit was commenced July 29, 1931, amd as that ie more than five years 
after the esuse of section arose, the plaintiff's cause of action was 
barred. 

The judgment of the Hunicipal eourt is affirmed. 
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Seanlan and Gridley; JJe, conoure 
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UNION BANK OF CHICAGO, 

administrator of the 

apace (plaineitt)e ; 
eceans ° plain — siiaaiainiie: naioes 





COOK COUNTY. 
¥e 


Orem Ta rR¢ b 
GITY OF CHICAGO, a munteipal wOo¢éiLA. G 2 ] 


corporation, (defendant), 
Plaintiff in Errore 


Mie PRESIDING JUSTICR RARER DELIVER) THE OPINION OF THR COURT. 


This was an action on the case brought under the statute 
by Union Bank of Chicago, as administrater of the estate of Curtis 
Wall, deceased, against City of Chicago, & muimicipal corporation, 
end Athey Truss "heel Company, fer wrongfully esusing the death 
ef Gurtis Walle uring the trial the plaintiff dicmissed the suit 
as to the Athey Truss Yheel Componye The cause wos tried before a 
jury and plaintiff recovered a jucguent against the City of Chicege 
for $3,800. To reverce this judgment the City of Chiexge sued out 
the present writ of errore 

No question is raised as to the state of the pleadings. 
The plaintiff's declaration, consisting of one count, charged that 
it was the duty ef the City of Chiesgo to maintain ite streets in 
@ ressonably safe condition and that it megligently failed te do 
se, and for « period of more than three months had permitted many 
large and deep holes te be and remain in said street which were 
Gangeroup to persons and troaffie rightfully in the use of said 
streets that on August 9, 1929, Curtis Wall, © minor 12 years 
Of age, become a parcenger on the truck of Athey Truss Wheel Company, 


ené while in the exercise of due care for his own safety was travelling 
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eastward on Lake street, Chiesgo, Tilinels, said truck ran inte 
one of said holes, thereby causing a great bump, which dislodged 
and threw plaintiff's testate off of said truck and inte the street 
amd the wheels of said truck passed over his body, whereby he ree 
ecivec wounds from which he died on August 10, 1929, leaving him 
surviving hiv father, mother, two brothers and a sister. 

Plaintiff’ in errer offered no testimony and the facts 
aa Giselosed from the evidenee of the witnesses for the defendant 
im error, sre that for seven or eight monthe, or even longer, prior 
te the sccident the pavement on Lake street mear Ashland arenue, 
Chicago, Illinois, had many large end deep holesg thet about noon 
August G», 1929, an automobile truck belonging to Athey Truge Vheel 
Company wee travelling easterly on Lexe street and when it arrived 
et Hobey atreet, the decensed, who was then 12 yeere of ages and 
seven or cight other boys jumped upon the truck and rede eset teward 
Aghiend everme. It wee a lew body Ford with the sides shout 18 
inches high; that after the deceased boerded the truck he went forward 
and eat om the side of the truck with his left leg inside ond his 
right leg outside of the truck, about two feet from where the 
chauffeur ast, and when the truck was nesr Aghland avenue the right 
front wheel struck a hole about one foot in width and wix inches 
eeep, causing a bump and the deceased fell off the truek, the rear 
wheel running over him, causing him severe injury from which he died 
the following days 

The plaintiff in error does not claim that the pavement 
in Lake street at the place of the accident was net badly out of 
repsir and that it had been in this condition for a long time prior 
to the accident. The only ressones presented by plaintiff in error 
for the reversal of the judgment are (1) thet the court erred in 
refusing to instruct the jury to return a verdict in favor of 
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plaintiff in error at the close of deferdant in orror's case, and 
(2) that the verdict and judgment «re againot the manifest weight 
ef the evidence. 

The argument in support of these cententiona is that 
because the defendent wae riding in the truck with one feot hanging 
over on the oguiside he was guilty of comiributery negligence, The 
rule in well settled in this State thet if there is in the record 
any evidence from which, if it steed alone, the jury could find, 
without acting worersenably im the eye of the law, that 211 the 
material allegations of the declarstion have been proved, a veriiet 
could not be directed. (Libby, McNeil) & Libby ve Sook, 222 Tlie 
206g Veil ye Graham, 259 Tlie A“ppe 172%, and enwee cited.) Ald 
that the evidence tends to preve, and all just inferencen te be 
érown from it in defendant im errer's favor wast be conecded to ite 
The evidence most favorable to defendant in error muct be taken ee 
true. The credibility of the witneases, the weight of the tectimony 
and the inferences to be drawn from the facts proved are all questions 
for the jury to pass upon and not for the court te decide. (Kelly ve 
Chicago City Rye Goes 283 Ile 640, 6423 Molloy vo Chicago Napid 
Transit Coo, 335 ids 164, 168.) Whether evidence tends te prove 
contributory negligence is « question of lew; whether « plaintiff 
as a matter of fact ie guilty of contributory negligence is a question 
of fact for the jury. The court can determine adversely to the 
plaintiff only when no other conclusion can be rengonably drawn from 
the evidence that is favoreble to the plaintiff. ‘hat in due care 
depends on the facts and circumstances im each partioulor exnese. The 
only requirement of the lew, applicable to the facts in the instant 
enee, is that the conduct ef the decensed should be consistent with 
what s pereon of hie age, intelligence, capacity, ¢iseretion and 


experience would do in like circumstances for the safety of his 
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persone (Hartnett ve Boston Store of Chicago, 265 Ille 551, 338, 
and @asee oited.) The mere feet thet the deceased, a lad of 12 
years of age, was riding in the truck with one foot hanging over 
on the outeide does not charge him with want of care ae a matter of 
lew, as the culpability ef « child between the ages of 7 and 14 ia 
an open question of fact and must be left te the jury to determine, 
taking inte consideration the ages capseity, intelligenee and 
experience of the child. (Leming v. City of Chicago, 321 Ills 34], 
343-) ‘pplring these rules te the instant case we are of the 
opinion the question whether the decensed was in the excreliac of 
Gue care at the time of the accident was one of faot and was 
preperly submitted to the jury. 

It if sleo argued thet the duty of plaintiff in errer te 
mainteaim ite etreete in a recsonably safe condition sppliee only to 
those who ere lawfully thereony that the deeesced jumped and was 
riding upon the truck without permission and it dharefore owed him 
ne duty» ‘ve ¢annet concur in thie view. As this sccident happened 
in a public strect he was mot a trespasser so far oe the pleintiff 
im error ig concerned. (Flis we City of Chicegos 247 Tle ‘ype 
128, 130, and eases citeds City of Austin ve Schlegel, 257 Se Ve 
238.) Substantially the identiesl argument was wade in City of 
Chicago ve Keefe, 114 Ill. 222, and in disposing of the question 
the court said, relative to the use of streets, (pe 227)s 

‘They are to be kept in repair oa streets, and, by oy 


implication, for 211 the purposes to which atrects may be law 
devoted, We assume as self-evident that, with us, streets are open 
te the use of the entire publics as rpg. without regard to what 
may be the lawful motives and objeets of those traversing thems, - 
thet these using them for reercation, for plensures or through mere 
idle curiosity, wo that they do not impinge upon the rights of others 
to use them, ure equally within the protection of the law while using 
them, and henee equally entitled to have them in a reasonably onfe 
condition with those whe are passing along them ac travelers, or in 
the pursuit of their daily avocations.” 


Ané continuing on pe 226: 
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“Indeed, the rule seems to be, that although « party may 
be doing an unlewful act at the time he is injured threugh the 
ro eee of another, this will not prevent a recovery, wilece the 
att ig of sueh a eharscter ug would taturally tend to produee the 


injury" 
After a ocreful examination and consideration of the 
evidences we are of the opinion the jury sere warranted im finding 
the plaintiff im error guilty. 
Finding no reversible error the judgment ia affirmed. 
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itetlan and Gridley, dde, coneure 
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BDVARD H. RORKIS, Receiver for the 
Bingar State Bank, a corporation, / 
(Plaintiff Appellant / 





APPEAL om cP 


COURT OF CHICAGO. | 


267 T.A. Gor 


GR, PRESIDING JUSTICH KYANER DELIVERED THK OPINION OF THE COURT. 


ADELBERT H, ROHESRTS, Sr., 


) 
) 
) 
} 
ve, ) 
(Defendant) Appellee, } 


tn September 22, 1951, & judgmont by eomfession for $2018.75 
was entered on a note executed by defendant, dated December 20,1926, 
Tor $1,500, due six months after ite date, payable to the Binga 
State Bank, whieh on petitien of defendant was opened and he was 
given leave to appear and defend, the judgment to stand as security. 
March 4, 1932, there was a trial before the court without a jury, 
resulting in a finding in favor of defendant and the judgnent of 
September 29, 1931, wae vacated, the sult dismissed and a judgment 
for costes was rendered againet the plaintiff. Te reverse this 
judgement piaintiff prosecutes this appeal. 

Defendant's affidavit of merite did mot deny the execution 
or delivery of the nete, but alleged in substance that one Jesse 
Binga, and net plaintiff, wae the true owner of the note. 

The undisputed evidence discloses that plaintiff is the re- 
ceiver of the Binga State Bank, a banking corporation; that the note 
involved was executed by the defendant and is payable to the Binga 
State Bank; that after ite execution the defendant delivered it te 
a diese Cantey, the auditor af the binga State Bank; that after 
plaintiff was appointed receiver of the bank he brought the note 
in court, On the trial the plaintiir Suhpednons the note in evie 
dence afi? rested. Thereupon the defendant testified that - Decene 
ber 14, 1920, Jesse Binge traneferred to him 10 shares of the 
Capital stock of the Hinga State Bank, and defendant became and 


con tinued to act as one of the board of directors of the bank until 
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it was closed by the Auditor of Public Accounts of the State of 
Tllinois; that from the date of tae execution of the sete until 
judgment was entered thereon no demand had been mace on him te pay 
Gace, nor Was any mention made of the existence of the nete in any 
meeting of the beard of directors of the bank; that prior to signing 
the nete he talked to Jeoee Kinga about the mete. 

Jesse Binga testified tiat he bad been president of the Singa 
State Bank from 1921 to 1932; that Ke had the note in ois private 
safe at the bank and at no time delivered 11 to anyone representing 
the bank. 

Richard i. Riekey testified he was cashier of the bank after 
the election of 19450 until the bank elesed; that it was his duty te 
have possession cf the notes of the bank and that thie note was never 
in his possession. 

it wae upon this record that the court held pliwintifY was not 
entitled to judgment on the rote, 

The plaintifY aeeke to reverse the judgment on the ground tat 
the jud.ment of the court is contrary te law and tue evidence, We 
think there is merit in thia contention. Uniess the 4erPanitant hare a 
@efense to the note it is a matter of no conmeguence woo is the 
equitable owner of the note. Upon this recerd we would not be @are 
ranted in holding that the defendant has shown any (defense to the 
mote. The evidence clearly discloses that the note ie payable te 
the Binga State Bank and that plaintilsf is the legal holder therec!f, 
and his possession is evidence that the debt mentioned in the note 
is an existing liability to the person in possession of the note, 
entitled to receive payment thereof. (Blvin v. Wuchetich, 326 Ill. 
285, 288, and cases cited.) A suit on a promissory note Le properly 
brought in the name of the person in whom the legal title of the 
note is vested, and it in a matter of no consequence, eo far ae the 


defendant ie concerned, who may be the equitable owner if he has no 
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defense to it (Caldwel Lawrence, 84 111. 161; Meiienry v. Kidgely, 
3 Til. 309, 310), but this is true only where the defendant has no 
defense ss against the equitable omer. (#eulner v. Gillam, 211 
Ill. App. 346.) 

The instant case was decided by tue trial court solely upon 
the theory that the note wae the eroperty of Jesse Kinga, which 
fact we do not decide. Under the circumstances and for the reasons 
stated, we have concluded that Justice would be best served by a reo 
trial of the case. 

The judgment of the Municipal court ie reversed and the cause 
is remanded to that court for a new trial. 


REVERSED AKD REBASDED. 


Scanian snd Gridiey, J7,, coneur,. 
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ACTHUR We ARPNTSER, } f 
Flaintiff in Arror., ) 
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ERROR TO SUPERIOR 


Ve 
GOURT, COOK COUNTY. 
SHERMAN TOCEL SERVIGH CORPORATION, 
@ corperstion, SHNSST Le BYFIELD, ie oA 
BUGERE BYFIELD and FRANK We BARING, 9eEY TA EC4D «yt 
Defendants in Error. )m@ U6 4elle VU &&® 


MX, JUSTICS GRIDLEY DELIVERES THE OPINION OF THE COULT. 


By this writ of errer, aued out on January 25, 1952, 
it is sought to reverse a deeree of the superior court, entered 
Janusry 21, 1936, wherein the court, foliowing the recommendations 
of the master, found that im equity ond geod conevience the 
complainant, Arenteen, «as not entitled to the relief prayed fer 
in his bill, and further found that erese-complainant, “herman 
Towel Service Vorporation (hereinafter called the Company) was 
entitled to the relief prayed for im its croas-bill, and adjudged 
thet Arenteen's bill be dismissed fer want of equitys and further 
a¢judged that Arentsen should within 16 deys execute and deliver 
te the company “a good and velid neeignment ef the stock 
eertifieste for 2-1/2 shares" of the capital stock of the companys 
“now standing in the name of said Arentsen,” and thet upon Arentsen's 
failure to make said assignment a certain master im chaneery co 8o 
in Arentsen'’s names and further adjudged thot the costs of the suit 
be taxed at the sum of $473.75, that Arenteen pay te the company 
enié sum as costs, and thet in default ef such payment it have 


execution ageinwt him, ete. 
On July 5, 1932, it appesring thet aubsequent to the 


entry of the deeree in the euperior court Sugene Byfield had 
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departed this life, hic desth wos suggested, and it was here ordered 
that the present writ of error preeeed as te a1) other defendants 
im errore 
in Aventsen's original bili, filed om Moreh Li, 1929, the 
porties defendunt were the Company, “rnest L. Byfield (ind ivicuslly 
and ae president of the company), Sugene Byfield (individwelly and 
as treseurer) and Frank “. Bering (individwslly and as seerctary). 
The relicf prayed wou that “a decree be entered directing defendants 
and ench of them to iseue and deliver to your orator 26% of the 
capital eteck” of the company within a short cay to be fixed by the 
courte 
In the bill Arentsen alleged in substance that he and 

the three individual defendants were the original incorporateors 
of the Conpeny, an [ilinois corporntion, duly incorporated on 
May 12, 19275 thet it was organized for the purpose of furnishing 
to hotels, clube, apartment houses and other buildings “a service, 
including towels, soap and other articles;” thet its expital etook 
wes $1,000, consisting of 10 shares of common stock of no par 
valuey that the three individual defendantea eubsoriber for 2-1/2 
shares cach, and he (Arentsen) aleo subscribed for 2-1/2 shareng 
that the first board of directors were Srnest Le Byfield, Prank ‘+ 
Beving and himself (Arentsen); that it imcediately entered upon 
the business for which it wae incorporate’, with principal office 
in Chicago, and has sinee continued in that businesng that he 
(Arenteen) was made general manager of the business of the company, 
and thereafter expended his beat efforts in expanding its business, 
rendering valuable services, until about ‘eptember 7%, 1928, when 

he woo dicchargeé$ that during oll of thio time he was the owner 
of 25% of its capital stock, that lorgely through his efforts its 
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asnete and business have inereased in value, that he is entitled 
te have said 25% of the capitel stoek issued te him, but that the 
Company, by ite officers and agents, have at all times neglected 
and refused co to dog thet he is unable to deturmine the exact 
value of the stock so owned by himg that he is net indebted te the 
companys and thet if upon the hearing i¢ akall appeoxy that he is 
justly indebted to the company in any sum he hereby offers to de 
equity and pay to 1¢ said sume 

in the joint and several anower of the Company and the 
three individual defendants they admitted the Company's organization 
ag & corporstion, its eapital stocks, objcet, ete., a» alleged, and 
that compleinant woe one of the incorporators and a subscriber of 
one-fourth of ita capital stocky denied that complainant as manager 
had rendered any YWaluable services to the company, but admitted that 
he woe discharged from his employment about ‘eptember 7, 1928, and 
alleged that “said discharge wae done in purcuanee of a cortain 
contract * * hereinafter more fully ect forthe® Lefendants further 
admitted thet during all the time th<t complainant acted as manager 
he was the owner of 25% of the company’s capital stock, but demied 
that ite assets and business had inereaned im value lergely through 
his efforte, and averred that when he wan discharged the company 
was insolvent and had a deficit of $50,345.  Sefendante further 
admitted that they hed neglected ane failed to inaue te complainant 
pny stock of the company, denied that the value of the stoek can 


not be determined, and averred that from a true and correct audit 
of the company’s books and offairs, prepared by a firm of public 
accountente, it appears that the company's shares of stock are 

“wholly worthless," due to anid d-ficit of $30,335. Defendants 


further averred that complainant wee indebted to the Company in 
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the sum of 91910 “for cash loaned” to him by it at various times 
ending Auguet 20, 1928, and that complainant “is bound im law to 
agcign hie said atock to the company," becouse of cortain provisions 
of a contract (copy attached) between the Company and complainant, 
entered inte about the time of the Company's ineer poration. 

This contract (intreduced in evidenoe by defendants 
om the hearing before the manter) is between the Company, ac first 
party and complsinant as scoond party, is signed and sealed by the 
parties and bears date of May #2, 1927. It appearea from the evidence 
$hat 1¢ sas not actuslly signed and delivered until shortly after 
the Company had been incorporated om May 12, 1927. The signature 
of the Company ia by “Urnest Le. Byfield, ite president. Material 
parts of the contract are as foliewas 


“WHEREAS, the Company ia desirous of extending the 
business in which 1% is engaged, and particularly of developing 
the same, im furnishing te hotels, office buildings, clubs 
apartment houses and other suildinge, a service including tewela, 
soap, and other toilet articles which it may desire te furnish 
from time to times amd WHEREAS first party is desirous of exmpiloying 
said Arentsen as its general manager for such purposes; and 
WHEREAS geid Arentsen possesses perticular ability im the line ef 
work for vhich the company desires to employ him, anc he is 
willing to be employed by it fer exid purposes; and YH TAS sadd 
Aventsen is now the owner of 25% ef all the outatanding steek of 
the company; * * 

HOY, THAAKPORE, Tf 18 AGREE 

PIKST. The Company does hereby employ said srenteen 
as general menager for a period of one (1) year from the date of 
the execution hereof, and from year to year thereefter until 
this agreement is terminated the action of the board of 
directors of the company, which termination may take ee at any 


time after the first year of employment hereunder, 


e Said Arentesen docs hereby oer ae ~ wae 
employment ef firat party, anc <oes further agree to devote 
zeal, energy avd attention to its affaires and to promote ite 
business to the best of his ability. It is understood and agreed 
* * that eaid Arentsen is now engaged in the textile business 
and thot he may devote a portion of his time, energy and attention 
te said textile business so long as it does not interfere with 
the efficient and successful momagement of the business and 

agree thet by oe the 


c « Said Arentsen doce 
err are, cal boat Tnteresta ef the Company demand his en 
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time amd attention he will eenase to comduct aoid textile 
upon ay Reto ragnd vag A agp of directors of the Com ~~ ” 
% e te de so ¢ agreement be terminated 
time after demami ig made upon seid spemtean * . on 
THIRD. It is mutuclly serecd * * that anid srentsen 
ji ether compe moof any kind whetge- 
nam Gividends upon 


_ FOURTH. * * Gaid srentsen hereby agrees that the 
og yp tog - gob  y Pend be inereased from time te time 
ex Of a majority ef the quistand eu pita, 
+ ial gp grave Paget — hereby agree te nog aa Ta 
F any an greases oF copit 6 o pe 
be delat Ey are i gage ren See Oe ae ied 
+ (Provides that if the eapiteal steek ic inerensed 
Areateen may subscribe to 25 eof the imereased ateck, and be 
aesisted in paying for the same by the Company procuring for him 
& loan. Ag ne increase of the steck was made, the provisions of 
the paragraph are not now unterial.) 
SIZTH. Said Arentecn does hereby ogres that a “ee not 
or amy part thereof which may be owned by 13 yon 
@ to time, while he is in the employ of the Company, or after 
his employment with the Gompany has been terminated, to any person 
er corporation other tham the Compeny or the HOTHL GHEMRAN GOMPANY, 
Bless anc until he bas notified the Company and the HOTSL Gio) MAN 
UB? LNY Segire to pel) anid stock anc hus given the Company 
and/ fol SHARMAN CUMPANY an opportunity to exercise the 
option hereinafter given by aoid Arenteen. And seid irentsen does 
hereby give to said Company and/or to HOTEL GHiRMAN COMPANY the 
right and option, for a period of ninety (90) days rue the ti 
je in the employ of the first part 
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i gm wotice of his cesire to acli his sted 
my port therest to purchase from h ia stock er amy part 
bheréoi, ab She book value thereof as the some appears om the books 


ef the first party. itn determining the book vnlue no allowance is 
te be made for good will, nor for contemplated or future profits 
upom any contracts between said first party anc ite custemerss 
Subject to the conditions contained im thig PARAGH.P SIATH, snid 
wook value shall be determined from an audit mace by auditors 
des ted by and meeting the vole epproval of euid firet party 
for HOTLL SHURMAN COMPANY, Im the event that the Company and/or 
the HOT2L SHAMAN COMPANY shall net exereise ite option within 
nimety (90) days as hereindefore provided, said arentaen shall 
have the right to sell hie stock or any part therco? to any persons 
artnerahip or corporation whatsoever, subject, however, te the 
erms and conditions of this agrecment, to the terme and 
conditions ef any voting trust agreement, as hereinafter previcede 
SEVENTHe Gaid Arentsen agrees that he will whenever 
requested by the Company enter into a Voting Trust Agreement with 
HOTEL SHLRMAN COMBANY to continue so long as usted syenteen shall 
remain in the employ of avid first partys oy he will exeoute 
and re~execute proxies as often as the some moy be necesnarye and 
@eliver the said prexies to said HOTEL SHEPMAN COMPANY, or any 
person or persons dcuignated by eaid HOTAL SHSAMAN COMP ANY, « ell 
for the purpose of enabling said HOTEL GHEEMAN COMPANY to have 
the control of and to exercise the vot ing power $3 4 of i 
stock which said Arenteen my f time to time om oS 
the stock t ransfer books of sald first ett ohio 
wild from time to time enforge all stock oor ass onsene or 
de iecued to him, in blank, and deliver the some Ne ms Oy be 
SHERMAN COMPANY, or to such other person oF Corpors 
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designated in said Yoting Trust Agreements provided, however, that 
no section shall be taken wider the terms of wsnid Voting Trust 
Agreement which shall abrogate, nullify or modify the contract, 
or any of the terme hereof. ‘aid Voting Trust Agreement shall be 
in a form to be approved the HOTEL SHAKMAN COMPANY and/or its 
counsels provided that nething contained therein shall sbrogate, 
nullify or modify this contract or ony of ite terms. (The evidence 
st a Gisclose that any Voting Trust Agreement ever wae entered 
REG e 

2IQHTHe All certificates of stoek of snid shall 
benr a legend sxcroas the face thereof, reciting that sald certificate, 
and the ehares represented thereby, are held by their reapective 
owners subject to all of the terme and conditions of thia said 
contract. A copy of thie contract ehell be filed with the Jeeretary 
and transfer agent of this Companys * 

Defendants in their answer further alleged that the 
services rendered by complainant te the company, after ite inecer- 
poration, “were uneitisfactory"; that on September 4, 1928, the 
company discharged complainant from ite surviec, giving him notice 
thereof, and that ite action in se deing “wae entirely in eccordanece 
with the terms of sald written contract * * and perticulorly 
paragraph firet thereofs" thet thereafter om September 15, 1928, 
the Compeny in writing “requests complainant to choose «a firm of 
auditors or publi¢ accountents for the purpose of determining the 
book value of the shares of ite <toek," thet complainant failed 
end refused to make such « choice, and thot thereafter the company 
eecured the services of a firm of repubsble oané licensed publie 
accountants te make an audit of the books of the Company and to 
determine the book value of itw chares of stock; thot evid firm of 
accountants, under date of October 30, 1928, made o written repert 
of their findings; thet said report disclosed that the Company 
had a deficit of $30,335.37; and that ite said shares of stock were 
“wholly worthless,* and had “no market values” and that on November 
20, 1928, the Company notified complainant in writing “of the facts 


@iselosed by said audit.” <A copy of this written notification is 


attached to the bill as an exhibit. 
ie addressed to complainant, is signed by the Company, by 


It ig dated November 20, 1928, 


Arnest 
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Le Byfield, and is as follows: 


*We wish to advise you that in accordance with our letter 
te you of September 15, 1928, a firm of impartial and competent 
auditers, Scovell, Yellington & Coe, were employed to audit the books 
of the Sherman Towel Service Corporation in order to determine the 
book value of your shares or interest in the corporstion. You will 
recollect that in our letter of September 13, 1928, we asked you 
te choose your suditers to determine the book value of the shares er 
interest in said Sherman Towel Service Corporation, and thet if you 
gid not take such action we would employ « reputable firm to make 
such audit, and would advise you at the completion of the audit in 
reference to their report and tender te you the price fer your shares 
or interest eatabliahed by said audit. on your failure to select 
an aucitor we employed the firm of ‘covell, “ellincten & Gos te 
make such audit. 

This firm hae now completed ite audit sovering the period 
of May ll, 1927 to August S1, 1928. This audit shows no value 
hatever fer such stock or interest im atock thet you may have, 

shows a defieit of $59,335. ‘This report is at our office 
and can be examined by you at any tive. Nevertheless, we herewith 
tender a nominal considerstion ef 9100 for an aseignment and release 
ef all rights and intereats that yeu may heve in etoek ef said 
corporation or demande against the cerporation. “« herewith enclese 
form of euch assigmment and release for your signoture.* 


Befendants in theiy ancwer further alleged that complainant 








refused to accept said (10C, and refused and atill refugees te comply 
with his said agreement (1ses, the written ogreenent bearing date 
of May 2, 1927, above wet forth) and te surrender and/or asricn to 
the Company hie caié steck or interest in the Company, although it 
hes always been ready to pay said oum of $100 and to fully perform 
ite part of esid written agreement whenever complainant shell release 
ané asuign to it all his right, title end interest im said shares 
of stock. And defendants denied that complainant wae entities to 
the relief as prayed im his bill, or ony relict 

Om the seme day (April 19, 192%) thot defendants filed 
gaid anawer, the Company filed a croms-bill, in which it prayed 
that Arentsen (cross-défendant) “may be deereed wpocifienlly to 
perform the caid agreement, entered inte with your orator as 
aforeonid, and te make a good ond ouffielent assignment te your 
orater of said shares of stock « your orntor veing ready and 
willing, and hereby offering apecifieslly to perform the said 
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agreement on ite port." in the cresa-bill the written agreement 
de set forth as an exhibit ané the alicgstions ore substantially 
the same as in defendante’ onewer to the oremtaen's bills 

Thereafter Arenteen fileé his anewer to the crogs-bill 
in which he denied that the serviees rendered to the Company by 
him ag mainager were unestiofcctory; denied thet the Company had the 
right, for « period of ® days after he had severed hie couneetion 
with it, to purchase his ctoek in the Company at the book value as 
the geome appeare on the Company's bookss alleged thot if such « 
right existed “it is inequitable, unjust anc « fraudt upon his 
rights," ané that "any such agreement perteiming therete ia owl 
and veid for want of mutualitys" denied that the Company had « 
defieit of 2559546, or any deficits denied that the chorea ef wtoek 
owned by him were wholly worthless or hed no morket values; denied 
that he was indebted to the Company in the eum of 01910 “fer coach 
leaned;* denied that amy preper audit ef the Company's becks had 
been maces; and denied that the Company ie entitled to purchase from 
him bis cefd steck under the terms of said written agreement. 

Om the hesring before the master conwidersble oral and 
égcumentary evidence waa introdueed. Arentsen testified im his 
own behalf as did several witmeases for hime The principal 
witnesses in behalf of defendants ond cress-complainant (the 
Company) were Srnest L. Byfield, president of the Company and alse 
ef the Hotel Sherman Company, and f+ Hs. Melflullen, an accountant 
in the employ of the firm of accountante of ‘covell, vellingtos 
& Cosy which at the Company's request hod made an audit of the 
company's books during September and October, 1926, ant delivered 
a written report thereof to the Company, which report wae 


admitted in evideneee 
sventen's testimony wae to the effect that during 
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January, 1927, he hed numerous ¢onferemees with the three individual 
defendemtse concerning the organisation and ineerporation ef the 
Company for the purpose ef vwonducting a towel services vuginesss 

that it wae tentatively agreed thet he waa te act aw wanager of the 
business, giving his services without salary in consider tien of 
having a 25% interest in the business, and that the three individual 
defendants were to furninh the necessary eapitealy that much pre- 
liminary work was done prier te the Company's ineorporations that 

an office was opened in the Hotel Sherman im Chiengo at a rental 

eof $100 a months thet asnleamen and other employees were hired} that 
purchazes of toweling and other materiale were wads during Pepruary 
end Mareh; that an autotruck wor purchase; thet the individual 
defendants did not pul up any fomey, but thet oll purchases were 
made through the Hotel Gherman Company, and on ite eredit, and 

all items subsequently chorged by it to the Company; thet sithough 
the Company wae not incorporated until Bay ld, 1927, it commeneed 
serving its first customers early in April; thot from Pebrusry, 1927, 
until September 7, 1948, when he wae dischorgec from hie expleyment, 
he acted ag general wanager of the buginess, and “workec from 10 

te 16 hours each days" that he wae o subscriber and owner of 26 of 
the stock of the Company, but never reecived any certifiontes there- 
forj that he was alee the vice=presidont of the Companys that the 
two Byfields and Bering, although officers of the company, dic not 
at any time work actively in the business that the Company did not 
have its own laundry plant; that «11 of ite laundry work was cone 

im the laundry of the Hotel Sherman, end the Towel Company delivered 
the finished work to ite customers, thet all money eollected from 
customers was turned over to the Hotel Sherman Co. and crecited te 
the running account which it had with the Towel Companys that 


there was no definite arrangement with the Hotel Sherman Co» as to 
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what it would charge the Towel Company for the laundry work “except 
thet the work was to be done at coat plus a profit, but with the 
understending that the price was to be atrictly competitive with 
other companies deing aimilar work im a similer way, anc that the 
price was not to exeeud the competitive market pricey” that when the 
venture wes first started there was no business ot ally that the 
witness ond three other salesmen dic the solicitiag omd thet there 
after amd until the witmess' discharge tne volume of businesse 
"“inerensed from month to month at about the rate of 10 per cent 

per months" that in July, 1923, the vitness requeatec of .rnest 
Byfield thet the Company issue certificates to him fer the uteck 
owned by him, and that Byfield replied that at a subsequent meeting 
of the directors the matter would be taken upg that about ougust 

15, 1928, he made a similar request, and Byfield said thet the 
‘matter would soon be adjusted, but that he (srentsen) has never 
received eny certificates for the steck owned by himj that about 
deptember 7, 1928, he received « letter from the Company stating 
that his services "were unsatisfactory" and that he was discharged 
from his position as manager; that he then left the Company’s employ 
and that at that time 1t “had from six to eight hundreé customers 





and was éeing a business ¢ 
regards the $1910 cosh, which from time to time wae received by him 
from the Company, he arranged with rnest Byfield and Bering that 
the same was to be charge’ to him on the Company's books, to be 
deducted subsequently from his profits from the business 45 that the 
price charged by the Hotel Sherman So for said leundry work 
execeded the competitive market prices charged by other concerns 
doing similar works; and thet he had numerous vonferenees with 
Ernest Byfield as te a reduction of waid prices but that they 
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meyer were reduced. Sumeroue sltmessexn called by complainant 
testified «s to the exeeswivoness ef the chorges of the Ketel 
Sherman Ce. for eaié laundry work ap compared with the charges of 
competitive concerms ccing cimilsr works 

The testimony cf Lrnest Ce Byfield, callec by defendants 
am OTess-complainant, dic not in easentind particulers contradict 
Aventeen's testimony. He did not state wherein the oor tees of 
Arentsen an matager were “unestiefsctory*. He testified that when 
the Company wee incorporated ne money wee paid into ite treasury 
by any of the subscribers of the atecky that Arentsen pald nething 
for hia stock; that neither he (frnest Byfield), Sugeme Byfield 
nor Bering “paid anything for the stock vhich we recoived}” that up 
to Auguet Zi» 1928, the Hotel Sherman Coe had disbursed or advanced 
for the Towel Coe's account and benefit shout $56,000% that o4 the 
time of Arentwen's discharge the Towel Co» had not bean rum at a 
profit, but thet ot that time it “wae deing a business of about 
$10,000 a months" and that it hed many customers, of which he 
(Byfield) had prooured “about 50 per cent." 

Among the findings of the master, follewed by similar 
findings in the deoree, is the finding that "the services rendered 
by Arentsen to crose-cowplainant, under and purauent to the aforee 
paid contract” (ieee, said agreement dated May 2, 1927, shove set 


forth) "were ungatisf.ctoryein thet from the beginning of business 
until Arenteen'’s enid discharge (September 7, 1928) the Company's 


business was conducted at a losa." ‘Thin finding ls based solely 
upon the report of said accountants. Parte of gaid report are get 
forth ih the master's report, including the balance sheet of the 
Company “as of Auguet 31, 1928." This balance sheet ia ac 


follows: 
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During the exomination of oress-complainant's vem, 
Po He Melwlien, while explaining the report of said audit, he 
teatifiecd that, as to the item in the current acvete “Inventories 
$2,180.07," it included “coats, Gowns, towela, etee,” then rendy 
fer service} that, however, “the contm, gowns anc towels in service 
hued at 335213492968" that thie merchendiive bad been “placed 
in service «et vorioug times,” thet “in arriving «¢t the assete of the 
Company the merchandise placed in service was emtirely cepregiateds” 
thet "Mr. Bennington, who ia connected with the firm by which I am 
placed in services" and thet "in arriving at the total ascete 
($27,297.99) I did not take inte account the volue of future con- 
traets or contracts outstanding.” It thus appears from said balance 
sheet, as of Auguet 31, 1928, thet if the total value of the mere 









Chandise in service had been imeluded in the Company's assets ne 
deficit would have been disclosed, even without considering the 
Value of contracts outstanding. in explaining the item of 
“Current Liabilities $57,633-36," the witness testifieds "The 


Liabilities imclude $56,465.44 due to the Hotel Sherman Coe, ond 
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aecrueéd commisaions peyable, 01,169e082. The item dwe the Ketel 

Coe ia for disbursements fer purchases and charges for lawdiry 
service and interest on monthly balances. I only cxemined the 
charges made in the months of lnreh and June, 1928. I did mot 
@xomine the other monthe because my examination consisted only 

of a test cheek of the sccursney of the records and did not include 
a ¢eheek of oli of the tranenctiona. YVhe total charges for launxiry 
service in March, 1928, “oa $5,150.22, and in June, 345460205, 

The tetel amount of the charges Mr laundry serviee made by the Hotel 
Sherman Coe from the inception of the wusines«e of the Towel Coe to 
August Bl, 1928, wan $639821+73. The books do not show the unit 
prices chergec. ‘mother witness called by crone-complainant wag 
Hylbert H. Andervon, the bookkeeper of the Towel Company. He 
testified that it appeared from the Company's books anc reecerde that 
*from May, 1927 to Auguat 31, 1924, it purchssed and placed in 
service Towels, linen and garments to the walue of $25 99562003" and 
that during 1928, and up to August Slet, the tetel value of such 
merchandise purchased and placed im service woe 99,4G5079. Con- 
sidering the above evidence, az well as other evidenee contained in 
the present transcript, we are of the opinion thot the ebeve finding 
of the master, followed by the court in the deeree, is not sustained 
by the evidence. ‘There is no evidence showing wherein complainant’ s 
services ae manager “were unantiafactory,” and we think it 
sufficiently appears that the Compsny's business war that of an 
active, going concern, with its business ineressing in volume from 
time to time, that from its inception and until complainant was 


@ischarged as manager in Septembers 1926, ite business was pot 
enpitel stock of the 


It eerteinly 


being “conducted at a lcex," and that the 
Company had & considerable though uneerteain values 
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does not appears, an alleged in cefencante® amewer aud ag chorged 
im the oroas-bill, that esid oteock in September, 192%, woe “wholly 
worthlesee" And we think it appears from o1] the evidence thet 
complainant, though removed from bin position ce manager of the 
Company, ia entitled to receive from the Company proper certificates 
ef stock, evidencing his exnerahip of 26 per cont of the eapital 
stock of the Company, whieh certificates althouch eften recueated 
never have becn iseucc te hime 

Anether findinz of the master, follewed by the court in 
the deerec, is that “when towela, ¢i¢e, are pleaert in servwiee, it 
ie the universes] and well recognised custom in Cook County, [Llineoia, 
to charge off pe of no value towele and iteme ef thie nature se 
Plaeed in servier and furnished by tewel service corporctions doing 
Business, ae¢ thet euch cuctom ie due to the repid deprecintion of 
towels and ether items sc plaeed im ecrvice, ond becouse of the fact 
that the same hove no market welue after being se once placed in 
eervice.” Thies finding evidently ic based upon the testimony of 
austin EB. Torney, crows-complainant's witness, a preeticing Lawyer 
in Chiesge and secretary of a Linen Supply ‘aveolotione He testified, 
over the objection of complainant, thot there was a “pravtioe" or 
“custom” gmong menbers of the particular sesocistion with which he was 
connected "to charge off te expense at sbout 100 per cent depreciation 
all linens, ete., put im service." Hie textimeny did not disclose 
that there was any sueh “universal ond well recogmized custom in 
Cook County," snd in our opinion the obove finding of the mawter 
ie not euffictently sustained by the evidenet. The witness also 
expressed the opinion that towels and linens after am being placed 
and continued im service "would have a value for oix monthse® 

Still another finding of the moster, followec by the 

 eourt im the deeree, ie that, "by the sixth paragraph of said 
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contract (ieee, the written agreument dated May 2, 1927, above set 
forth), it was expressly agreed between the croas-complainant 
Company and seid Arenteen that said Company should have the right 
amd option, for a period of 9° days next after orenteen should 
Cease te be in ite employ, to purchane from Arenteen hie ateck in 
the Company, or omy pert thereet, st the beok velue thereat av the 
some appears on the booke of the Company, ord that im detoumining 
such beok value no allowance should be mace for good will er for 
contemplated or future prefits upon oulstanding contracts betweon 
the Company and ite customera, on thot such book value should be 
determined from an audit to be made by ancitere designated by and 
meeting the approvel of either said Company or the Hetcl Sherman 
Toe” We do not think that such a finding ie warranted by the 
terme of said sixth parngraph of anid contract, portieularly when 
teken im connection with all provisions ef the contract. As we 
read the paresgreph it ie prediented on  rentsen's geaire to eel 
his stock in the Company» amd there is no evidenee in the present 
record thet nt ary time “rentaen ever expressed any denire te sell 
or dispose of his wadd stock. And we cannot construe the contract 
as civing the right to the Company ef compe ne Aventween to sel. 
his stock, especially under circumstances dicclosing thats agzinst 





his will and without amy just eause, he was discharged from his 
position es general managers Yurthermore, we think that the 
provisions in onid peragraph sre unilateral and Aenee inanpeable of 
enforcement by the Company. Furthermore, we are ef the opinion 
that the decree as entered by the court ia inequiteble, uneon- 
etionable and unjust. It io well settled that a deerce for 
specific performance of a unilateral contract will not be entered. 


- (Corbett ve Cromkhites, 239 [11. 9, 175 Sombh Park Comp’ ps Ye 
Chionge City Rye Core 286 ids S04, GOs Be : 
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326 ide 533, 545) And it fa also well settled thet a court 
ef equity will not dceres speaific performance of a contract 
whieh iy unconscionable, inequitable or unjust. (Barrets y- 
Geisinger, 179 lle 240, 249; Davier ve Eniger, 780 lds B54, 

L_Ys tewhers B25 ide 442, 4475) 
Inasmuch ag no accounting is asked, cither by complainant 
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Or ercas-complainant in their respective bille, and on no crese- 
errors have been assigned by erees-complaimant, we are net called 
upon to decide in this preceeding the question as te whether 

Compleainan’s ig indebted to eross*complainant im the eum of $1925, 


or in any suite 

Gur conelusions ave thet the deeree of the euperier 
eourt of January 21, 1930, should be reverged omd the cnuse 
remanded to the euperior court with directions to exter a decree 
éiemiseing the cress-bill of the Shecmsn Tewel Services Corpars¢ion 
for want of eculty and granting the prayer of complainant's 
Original b112. ‘uch will be the order. 11 costs shall be paid 


by defendenty in errors 
REVARGEE AND REMANDUD VITH DINNCTIONS, 


Kerner, #« Js» and “eonmlam, Jo, concurs 


a 





tempo a Yo Dette CLewsebe ed ab Bem (eSbe get ene aes 
donetnes o ke Gonoerrebmg ofisenge semed Jor Siiw esiepe to | 
ommuuaed enenngi oo] ionngaen menapenipenntgiisies | 
 AMERD GTR Bt ORG: ote 18 
Senet etgee qe usidie «Seiten ef gedamuenca 6a ae Coupee. snl 3 
eesye? o@ ge bue gaflid wehineqeet tied? ai dnealaiqawesenom ap 
Sefing tow wie Gw y tient kgubesmvess WW bonpiens: mod svast exerts 
Yaciede oS ve wales ad pubsovoong watt wh sbheeh es nage 
eOkOL® Yo swe ody mi paetdafgaos-xeore of boddedul ad Onamkelquas 
, Ne sire Yee me we 
pekvoge ad@ le secgs oid tect ove emedenfomee cm) oul pow 
 Sxlkes af? bate coe veves ad bivesia ,O0CL fe yremmet te fameo 
eeroel » Melee ot emOiteo kh Kiiw teyon vebrequs ef es bebaamee | 
serdvuTeqreS ootered Level avared? od? Re Lilt-suero ont. Brdentame> 
et susmintemes te weUosT ode ends bee ESlepe Me maw AOR 
ie anresbera Ifetts wteoy £0. «6009 act od Lobe dowd fie Lentglae 


Ley By Later ‘; ‘ Ses ee eeaarans ep ereae al: ec 
“sagen been BYTY GlQREWE BRA CARR eid Kee opm a 





2 ek athe ae Suiekyy ea | 

owtemree ¢6b gsedaaet has get oS wteauen 
De ke eae eet ieee ui sae 

i Leeocam ae mahenntep i 

tivo Ae owiehe ewig ; 

SRR whee eat ee Be | 

+ Wh Somer ty aha a 

Peake: been weit i «Sy 


b i (ys caxp n k ‘ "TT 
A ake aba) 2 eat elie eet ie 





, 
Beet SA 2 ah) uel a alia a ee aia 
SO en | mee 






ie Fs > e, e : 
35875 / fu 
deat 


ROG! SASSMAN, ) . 
Appellant, 7 
ve APPEAL WOM MUNICIPAL GéuRT 
SAMUEL HELBRNC and GY CHICAGO. 
SARAH HALBERG, 
Appelleese ag I> eae 


hi \3 E Lolle UV wwe 


MR. JUSTICN GRILLZY DALIVERCD THE OPINION OF THE COURT. 


On Sovember 24, 1930, ea judgmeent by confeesion for 
$2426-36, including interest and ctterney's fees, wae entered 
against defendants on 28 notes, each dated June 27, 1921, signed 
by defendants, payable to their order and by them endorsed and 
delivered te plaintiff. These notes were ecriginally of a 
series of 37, of 250 each, aggregating 91859, and 9 of them, 
ageregsting ©450, had been paid and eaneelled. Note Yo» 10 was 
payable 10 months sfter date and the succeeding notes monthly 
thereafter. All notes bore interest at the rate of 6% per annum 
before maturity and 7% thereafter. Om December 22, 1930, on 
éefendents' motion, the court vacated the judgment as confessed, 
and gave leave to plaintiff to file an amended atatement of claim 
and “to change the form of action from contract-confession to 
contract.” Plaintiff's amended statement of claim thereafter was 
filed and each defendant filed an affidavit of merite thereto. 
Defendante also demanded a jury trial. Such a trial was had on 
Jamary 209 1932, at which plaintiff testified and two witnesses 
for her. She also introduced in evidence the 28 notes and other 
writings. At the conclusion of plaintiff's evidence, and after 


argument of opposing counsel, the court on the same day, on 
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defendants® motion, instructed the jury to return a verdiet against 
plaintiff. ‘Sueh verdict wae returned and the present appeal followed. 

In plaintiff's smended statement of claim, filed January 
12, 1932, she alleged in substanee thot on dume 275 1922, she loaned 
to defendants the sum of $1860, thet te evidenee and secure the ine 
debtedness defendants on the sanme day excouted and celivered te her 
the said 37 judgment notes; that the firet nine notew of the serien, 
agiregating $450, were paid by defendanteay that the remaining 26 
notes were not paid when dueg that said remaining notea, which are 
attached to the original statement of claim heretofore filed herein, 
are made a part of thie smended statement of claimg thot after said 
firat nine notes had been paid defendants filed petitions in banke 
ruptey and thereafter each wag adjudicated a bankrupt end eubsequently 
was Gischarge¢é; that defendants and each of thems, on numerous 
oecusions efter said dischurge, “promined plaintiff to pay the money 
due the plaintizf on the notes hereteferc ceseribedg” that thereafter 
defendants and eceh of them on divera occasions paid to plaintiff 
"divers sums of money, namely, $565" that “by reason of said 
Promices and payments,” defendants and exch of them became and are 
liable for the balance remaining cue ond unpaid om said notes, to-wit, 
the sum of $1344, plus interest amounting to (333.63, aaking the total 
amount due to plaintiff from defendants the sum of $2,227+68, etece 

in the affidavit of merits of Samuel Nelberg he admitted 
the execution of the notes as charged, but alleged in substance that 
on April 5, 1023, he filed a petition in bankruptoy, that said 
Obligations te plaintiff were listed in the bankruptey court, that 
he was discharged in bankruptey on October 1, 1925, that by virtue 
of caid bankruptcy proceedings he is not indebted to plaintirf in 
any sum upon said notes, and that "the obligations erested by eaid 
notes ceased to exist by virtue of his eaid discharge in bankruptcy.* 


pels’ 
a 





showellLot Leaqua dmmacte eet dew howmtes aew Sothaey dose ak 
Ccrpurat bakit <atele Yo susmmende behmemn o*tatiabaty at || WOE 
barmel Mile .fSCL gVR oes me sad vonetedin at bogotia enfe ghECL 9 | 
wth oft oxvoen ten gouvdive of tacit OUBLS To awe ent ettanaores @ 
we of betevifet twp hedersoxe Yoeb oane aid no atanbasto® caombotded 
quedive od? Yo woden omit Jextt odd tats tuaton snvaydat TE bles | 
O% yRiuinwen afd dertt yadmohasteh YW Steg orow (oUse vetdaneriae 
oun doliiy yaodon yatutomss Btoa dustd yous aoe blag fom etew angen 
qttioxved S9L2% svetedeiad mate te deems dade Latchy iro sis oF beuattn 
Stee often Gods gateio to dasmededs bobweme uidé Yo fag « ahem ous 
eined ei ereltioeg S6£1% etishee ted Bhag Hood had wedex vuie tenth 
Utnovpsadim hus teins’ 2 bedsolinthe gaw dese tee too redts bau oder | 
“eNotes He gard? To Moe beta ataaiuoten anit tsomraual® aie 
youom att yaq of Thalelg beatawmy” goguadends btaw geitte umpdendoo 
toFioored’ dads "dedixcend soltaceme nose att a Titeniace eat a 
Vidtalelg. 6% bieq snxekegooe arevts mo madd to doce baw wdeel : 
Shee to msaen qi" teste *40eb velsane yepnom teased wtsyEhr 
wm lane omesyd mods te docs dey adesher ted “yednomeed gE 
esiweod easton bias me blager brs od Raahamet Gbaslad 482 46% anes 
fated eat anthaw 64.0885 of galinvosn tegredat evsg gdbtt? 20 ma add 
e9%% gB%ePSRy 2? Yo gome out adnebastet mext Mibvatedg 08 ob Samos | 
buldimia ef guuddet Lomma2 Ve wsiten Yo Ekwabstrw ede aE 6 
dad? conndadse a) depelle dud yhequosta we ved eft td no ldodind oie 
dkan dacs qorqwrisinnd ai moldiieg » befit ed yéott (a Lixgh'ae 
Jatt yit0o Yotqucimad Hdd at boduil wxew tttsmbaty’ od euottogttite 
ouaxiy ud Jad? yo90L af todetoO we entquiinead ai hegreatont > enw sit 
ni Yitdwlelg ©8 defdobnt toa at af epntdoodert yotqiiitad Bish 
hieo YO bednows enoktuylide etd” Joatd Bry oben Bad tou wt ga d 














Ys 


3 











he 


Ané he denied that “on any ccengion subsequent te his said dig- 
charge he promised te pay to plaintiff the balanee due on said 
notes.” 

in the affidavit of Sarah Helberg she sileged in substanee 
that the amount of money (#1450) evidenced by the notes was loaned 
by plaintiff to her husband, Samuel Helberg, at a time wher affiant 
wae living in Yurepes that upon her arrival im this country and upon 
request she attached her signatures te the notesy thet the notes 
had been given “in connection with a second truet deed on property 
whieh had been acquired by her husband,” and thet her said signatures 
on the notes were “only for the purpose of waiving whatever dower 
righte ahe had;“ thet she filed a petition in bankruptcy on 
Februsry 15, 1924, “in which the allegeé ecleim of plaintiff was 
seheduledg* and that she was divchorged in benkruptey on Moreh 2, 
1925, and that by virtue thereof “any obligetione which exiated on 
her part by virtue of her signatures on sald notes ceased to existe® 
She denied thet on any coecagion subsequent to hex Glecherge in bank- 
ruptey she promised to pay to plaintiff the amount due on the notes, 
or thet any time either prior or subsequent to avoid dincharge she 
paid any monies to plaintiff. 

Prom the allegations of plaintiff's statement of claim 
it appeare thet she sought a reeovery from defendants of the balance 
éue on the indebtedness, az evidenced by the notes sued upon, on the 
theory that after each defendant hac been discharged in bankruptoy, 
each unconditionally promised to pay s.id balanee notwithstanding 
Gold disehargee ‘he present transcript discloses that plaintiff 
@ave testimony, supported by that of two other witnesses, to that 
effect. It ig the settled law of this State that the promise by which 
&@ discharged debt of a bankrupt is revived must be clear, divtinct 
end unequivocal. (St. John ve Stephenson, 90 [11+ 82g Stern ve 
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Smith & Coo, 225 Tlle 4303 Villette v. Cothersons 3 Tlle Appe 6441 
Cheney v+ Barges 26 t1le Apps 182) Yilson ve Chandlers 153 [lle Appe 


6225 Dressler ve Van Vlipsingene 195 Ills sppe 636) In the tern 
Cases supra, our Supreme Court anys (pe 436): “Manifestly, under 
all well considered authorities, the effect of the new promise 
revives the debt barred by the discharge. The original cause of 
action is not destroyed by the bankruptey procevdingu. The debt 
ie revived om the original consideration. 4 debt discharged ia not 
a debt paid, ac the moral obligation remains and is held by 211 the 
authorities te be « suffielient considerstion for a new promises * # 
The debt ia due in comscience though discharged im lowe Thie moral 
oblig»tion, wiiting with a subsequent promise by the bankrupt to pay 
the debt, gives « right of action.® 

éftexr reviewing the plendings in the present case and 
the evidence introduced by plaimtilf we think that the trial court 
erred in inetructing the jury at the close of plaimiiff's case to 
return the verdict in fayor of defendants, and im entering the 
judgment. Inasmuch as the cause probably will be tried again we 
refrain from discussing plaintiff's evidence im detail. Suffice 
it to easy that we are of the opinion that the evidence intreduced 
by her sufficiently disclosed, primm focies thit both delendants,s 
after their respective discharges in bankruptcy, @istinctly and 
unequivoeslly promised to pay to plaintiff the balance of the in- 
éGebtedness ax evidenced by the unpaid notes sued upon. And plain~ 
tiff's evidence further disclosed that, after snid promises hed 
been made, one or the other of the defendonts made payments to 


intiff on account, aggregxting }56. 
ot The judgment of the municipal court, apped ed from, is 


reversed and the cause remandede 
REVERGED AND RUMANLEDe 


Kerner, Pe Je, and Scanlan, Je, concure 
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Wie JUSTICN GRIDLEY DELIVERED THE OPINION OF THK COURT, 


Om October BU, 1931, there was 2 judgment by confession 
entereé against defendants for £1219+040, on theixy note, dated 
September 5, 1930, payable to the order of plaintiff in stated 
monthly inetealimenta fer 15 suecessive months - the lact inetal lwent 
being for $247.50, due om December GS, 1931. The note only provided 
for interest after maturity at the rate of 7 per eent per annum, in 
the usual place the amount of the note is stated in firures to be 
*$1897.-50," but upon ite face it is stated im wordg: “At the dates 
hereinafter mentioned, for value received, we jointly and severally 
promise te pay to the order of Yallace 5. Behmke * * the cum of 
Sixteen Bundree Vifty and no/10O Pollars in the following install- 
ments, and agree that om default in the payment of any installment 
the whole amount of thie note shall then and there become due at 
the election of the legal holder hereof." Then follows a tabulation 
of the installments, giving the amowit and due date of exch. The 
aggregate of all installments is $1997.50, anc the oggregate of all 
except the lagt is $1650. The confession of jucgment cleuse is as 
follows: “im consideration whereof, and to secure the payment of 
said emount * * we hereby authorise, irrevocably, any attorney of 
any court of record, to appear in such court, in term time or 
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Lex, anil contees a judgment without 





vacations at any time 
process in favor of the holder of thig note fer such amount as 
may appear to be unpaid thereon, together with coste and an otterney's 
fee of 10 per cent of such amount, but not Lees than G20; * “eo” Om 
November 13, 1931, on defendent's motion wxupperted by the af fidwvit 
of ‘alter £. Gustavson, the court ordered that the confesued judgment 
be opened (the same to stand as security), that the affidevit stand 
as defendants’ affidavit of merite and that they be giver Leave te 
make theixy defense, ete. On January 6, 1932, there was « triel withe 
out a jury, at which plaintiff and Gustaveon testified, and the note 
oné a certain letter were intreduced. The court's finding wae that 
$981.25 was due from defendantea at the date of the judgment as con 
fessed. And the court adjudged that that judgment be reduced "to 
the sum of £981.25, for which amount it is confirmed an’ ordered te 
stand in fuli foree and effect * * as of the cate ef rendition theree 
ef,” ete. From the jJudguent defendants have appenieds 

In Gustaveen's affidavit he alleged that defendants exccuted 
the note “in the sum of 91897 6804" thet upon it dofendanta “have paid 
on account the sum of $1,060¢" thet when the note was executed they 
received from plaintiff the sum of 16503 that plaintiff attempted 
te collect in advance, “ae interest and wommiasions," « cum greater 
than 7% per annumg that the judgment as confessed “ineluded interest 
at the rate of 7% per annum from April 1%, 1931, together with 
$151.50 fer attorney's fees, whereas the power of attorney contained 
in the note prevides for attorney's fews in the sum of 10 per cents" 
and thet the statement of claim and cognovit alleges that defendants 
were indebted upon 2 note in the eum of (1497.50, while it appears 
from the copy of the note attached thereto that said indebtedness 


Was for the sum of $1650 only." 
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On the trial plaintiff testified in substance that he 
was engaged in the o11 burner business and hod hed numerous business 
transactions with Gustaveonj that early in Geptember, 1950, Gustavson 
urged him to make a loan to Gueteveon for (16504 thet at first he 
refused but finally agreed to de so; thet Gustaveon said he would 
sign a judgment note as security and would have his mother, liana 
Guetayson, who owned certain renl extate, sleo wlign the netes that 
Plnintiff said he would have to have the title to the real estate 
inveatigoeted and that the expense thereof, and of the drafting of 
all papers, should be borne by Gustavsen, and thet the same as well 
as interest in sdvance at 6% showld be included in the note, to ail 
of which Gustavson consented; thet the investigation was meade and 
an atterney employed to draft all papers ond attend to the detailag 
that the interest in advenee and 211 expenses totalled §247+50, which 
is the amount of the last instaliment of the note ae drafte’; thet 
gaid expenses (itemised) are: Interest in «dvance at 6% per annus 
@L1L.033 title search, $253 ecredit reports, $5; attomey's fees, 
$503 and “carrying charg@s" $560473 that after the note wae crafted 
Gustavsen signed it, obtained his mother's signature thereon, end 
delivered it to pleintiff and reecived plaintiff's cheek (introduced 
in evidence) for $1650, dated September %» 1940, and payable to the 
order of both defendants, which cheek subsequently woe cashed; that 
defendants made payments in installments from time to time on the 
note, agcregating $943.53, the last payment being mace on June 15, 
1951 (enié installments are indorsed on the back ef the note); that 
in August, 1931, plaintiff gave defendants a "refund" on the note 
for the “enrrying charge” of $56.47, making the total eredit $1,0005 
that thereafter defendants did not make any further payments, 
although they were frequently requested vo to ¢os and that on 
Oetober 80, 1931, plaintiff caused the judgment by confession 
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te be entered. Plaintiff further testified that the emount of 
sixteen hundred and fifty dollars, typerritten in the bedy of the 
note, was an error and should have been cighteen hundred, ninety 
seven and 66/100 deliars, “as the amount of the 15 installments 
en the note © * tetal the sum of $1897.50." 

Sustaveon testified on behalf of defendantea in substance 
that when he applied to plaintiff fer the loan he acid thet his 
mother, Hanna Gustaveot, would “execute a note Jaintly with bimg” 
that he told plaintify that she “owned resi estate and was finaneially 
regponsible;® that when the note vas drafted “nothing vasa anid 
to him about the various churges made by Kehmke;" that he (ustavaen) 
*underatcod that interest and a slight esrryina charge were the 
only amounts te be paid by himy” end thet he “ae in a hurry te 
get the money.” “hile on the atand he dic not mske any whowing 
that the amount included in the note of $111.03, for “interest in 
advanee" wa: usurious, or that the other items included therein 
(wis, title search, $25; eredit reperta, (5; and attorney's feen, 
880) were improper, ox that they had not boon agreed to, or that 
Plaintiff had not mode disbursements for these expences. He intro- 
dueed in evidence a letter, dated auguet 24, 1931, which he had re- 
ceived from plaintiff. In it plaimtis’ wrote that no part of the 
inateallments due on Jume 5, July %G» and August S, 1951, had been 
poids that the amount of the note is $1997.50; that the “amount 
paid* ip $1,000 (eee, $943.53 by cash and $66.47 by refund) and 
the balance due ig $897.50% that because of the “three monthe in 
arrears” he “hereby declares the full amount of the note due and 
payable at onceg” and that “if poyment in full ie mot received on 
ox before September 1, 1951," suit on the note will be commenced » 

Im urging a reversal of the judgment appealed from, 
éefendants' counsel's main contention is that defendante’ 
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liability on the note is mot greater then $650, for the renson 
that the smoumt of the note, as expressed in word@ om ite face, 

is “sixteen hundred and fifty dollars,” and it appears that there 
ere proper credits ef 91,00 to be dedueted from that amount. tn 
euppert of the contention, counsel refere to the following portion 
of section 17 of the TLiineis “legotiable Imatrament Lar” (Cahtli's 
Stat. 1932, Chape 986 po 1952): 


"Shere the language of the instrument is EO at or 
there are omissiome therein, the followine rules of conetruction 


apply: 


(1) Where the gua payable is expressed in and 
Lso ficureg and there is « diserepancy between t 2! the 

by the words is the ew payeble; but if the words are 
ambiguous ¢ or wneertains yeferemee may be had to the figures to fix 
the amount. * ** 


Vhen consideration 12 civen to the entire provisions of 
the note, and particularly the total amount of the 15 inetaliments 





to be paid, exch appenring on the face of the mote, and referred 

to therein in wordg as "the following installments," we eannot 
agree with counsel's contention. “2 do not think that the note, 
taken in its entirety, should be consiccred os ambiguous. Purthere 
more, we are of the opinion that defendants are not in any position 
te here raise the point, because in Gustavson's affidavit (whieh 
wae mate defendants’ affidavit ef merits) he wtates thet defendants 
executed the note “in the sum of $1897.50." 

Gounsel further contends that the interest "in advance," 
ineluded in the last installment of the notes viz, $111-05, in 
usurious, but no attempt wis made by defendants om the trial, nor 
is there here, to show wherein any ueurious interest wae attempted 
to be exacted.» The trial court, when making the finding, stated 
there is “no usury proven in this transaction." It is the well 

| settled law of this State that it is net usurious to exact the 
“Payment wf interest in advance (Brown ve ‘oot tishe merioan Mortage 


“Goey 120 121. 2359) or to deduct it in advanee out of the proceeds 
q 
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of a loan» (National life Ings Use ve Vonovans 238 ids 283.) 


4nd we do not think it cam be considered as ugurieus, in a note 
not bearing any interest before maturity, to include legal interest 
on the joan in the last installment of the note, as im thie eases 

Amd we are of the opinion that the + eduction by the 
court of the judgment as confessed, cown to $901.25, ie substantially 
correvt. The note being admittedly mace for P1807 650, it appears 
that defendants! total peyments were (945655 end that plaintiff 
voluntarily refunded or vniwed the se-ealled “earrying charge" of 
$56e47, included im the muount of the note, The payments and 
refund total $1,000. This leaves a balanee due on the note of 
2097.504 ad by the provisions ef the note, if a judgment by cone 
feseion was entered thereon (oe it was) mot exceeding 10% ef said 
amount wight be added te the judgment ac an attorney's fee. Adding 
10% of G897650 te $397.50, makow « atm slightly in exeess of 
$981225, as awarded by the courte 

Pinding ne error in thie record, the judgment apoenled 


from is affirmed. 
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MPs JUSTICE GAIDLEY RELIVERLD THA OFINIOW OF TH COURT. 


Pa Se ie Sc a Rig Cane te Ca 


In an action to recover damages for personal injuries 
received by pliaintiff in defendant's store about 9 o'clock in 
the morning of May 25, 1929, there woe a trial befere a jury in 
Jemuary, 1932, resulting in a verdict and judgment against 
defendant for $660, and the present appeal followed. 

Plaintiff's declaration consisted of two counts. In 
the first she averred in substanee that defendent woe engaged 
in the grocery businesa in Chiexgos that one of its retail stores 
Was lecated on the south side ef Granville avenue, between Brosdway 
and Winthrop avenue, where it sold groceries and other foods and 
merchandise toe the general public, and where plaintiff and others 
were invited to come and make purchases; that on the morning men- 
tioned she, a housekeeper, went to the store to purchase certain 
groceries end ments; that while making her purcheses ond while in 
the exercise of due esare for her own aofety, @ fondant, by its 
servants, “negligently permitted certain grease, oil and slippery 
material to romain on the floor” of said store, which was dangerous 
to plaintiff and othere walking on the floor, a11 of which defendant 
knew or should have known and of which plaintiff did net have equal 
knowledge; and that because of said negligenee, when plaintiff was 
walking on the floor, she was enused to alip and fall, whereby she 
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received serious injuries to divers parts of her body, which caused 
pain and anguish, and whereby she wae prevented from attending to 
her ordinary affairs and household duties, anc was compelie: to 
expend or became liable fcr large swan of money for doctor's bills, 
meciciner, etee In the second count the charge ig thet defendant 
by ite servants "negligently permitted grenge, oil, banana skins, 
Pears, peaches, prunes, water or other slippery material to accumulated 
on said floer, without wirning to plaintiff and other percong * * 
ene without plecing a berricade or other protection around said 
slippery material om said floor." Jtefendant filed a plea of the 
general issues 

On the trial plaintiff wae her enly securrenee witness, 
amd she was ¢xemined and cross-examined at lengths Che aleo teatificd 
ae to the extent ané nature of her injuries, ae did her attending 
physician, br. Larkin, and her daughter, Mlizcbeth “hea, who Lived 
with her at their home ot 6040 Kenmore avenue. It is net here claimed 
that the verdict ig excessive, 

The main cenivntion of defendomt's counsel ia thet the 
verdict is against the manifest weight of the evidence on the question 
of defendant's liability to pleintiff. On the trial defendant called 
four witnesses in its behalf, all employees of it, - Joseph Me Schneidea, 
store managers Earl Yord, its colors: porter, who had mopped or was 
mopping the floor at the time plaintiff slipped, fell and received 
her injuries; and Phyllic Buehler and ‘obert Huff, who were working 
in the atore at the time and witnessed the accident. Their testimony 
is contradictory te that of plaintiff's in some essential particulars. 
But, after reviewing plaintiff's testimony, as contained in the 
sbetract, and also that of all four of defendant's witnesses, we ave 
unable to soy that the verdict is manifestly against the weight of 
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the evidence. Ne useful purpose will be gerved in outlining the 
testimony of the several witnesses, ‘uffiee it to say that we 

are of the opinion that the entire evidence sufficiently discloses 
that defendant was guilty of the negligenee charged, rendering it 
iiable to respond in dumeges te plaintiff, am invitee upon ite 
premises, in the amount ae fixed by the jury» (2auckner vy. Yekems 
231 Tlle 276, 279% Purtell ve Philadelphia Coad Uges 26 ide 110, 
1143 MeWeil vs Yilliam Ge Brown & Coo, 24 Medes Und, 6753 

. 153 Mde G80», GBSs) 

Defendants counsel alse contend that the cour: committed 





reversible error in refusing to give certain instructions offered 

by defendante. The contention is without merite mong the given 
instructions were fifteen, offered by defendant. Ye think thet the 
matters embodied in the refused instructions were sufficiently 
covered by these given and thet the jury were fully and feirly ine 
structed. {See Agmosven vs _ b & “oe, 245 ILle 959 980) 

| Equally without merit, im our opinions is counsels' further 





contention that the court erred in refusing to strike out, on counsels‘ 
motion, certain of plaintiff's testimony to the effect thet she had 
been compelied to employ a maid, at $12 a week, to perform her house~ 
hole duties during the time she wie incapacitated because of the in- 
juries reeeivede 

The judgment of the superior court showld be affirmed and 
it is so ordered, 
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PRIDOLIS PABST, 
Appellee, 





vs. 
Ob CHICAGO. 
R. K. BDDOY FQURDRY co., 

Appellant, 
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BR, JUSTICE GRIDLEY DELIVERED THE GPIFION OF THE GOURT. 


In an action of the let clase in assumpsit, commenced on 
April 11, 1931, by the endersee and holder of a prowissory note 
against the surperted maker, there was 4« trial before a jury in 
December 1951. At the conclusion of defendant's evidence the court 
om plaintiff's motion directed the jury te vind the issues against 
defendant and te assess plaintiff's damages at the cum of $4699.80, 
snd euch verdict was returned, On January 9, 195%, the court en- 
tered judgment against defendant in said sum and the present appeal 
followed, 

In plaintiff's statesent of claim he alleged in substance 
that his claim is for money due upen a note eigned "RK. &. Hddy 
Foundry Co., by ©. h. Bddy, president,” dated “Chicago, Getober 20, 
1930," and wherein, for value received, the maker promised to pay 
to the order of "J. w. &L. © Berry,” four months alter date, the 
sum of $4300, with interest at the rate of 6 per cent. per annum; 
that the note “was duly endorsed and delivered by the payees to the 

| Plaintifr," who “is the bona fide holder thereo! for value before 
maturity"; and that there ie now dus to the plaintiff the said sum 
of $4300, together with interest thereon at the rate of 6 per cant. 


per annum from October 20, 19%), etc. 
In defendant's affidavit of sierits, sworn to on April 22, 


1931, by ¥. T. Denmer, secretary and treasurer of defendant, it is 
alleged that the note “wae within the last thirty days in the 
possession of one Berry, who then and there declared himself ae the 
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legal owner and holder thereof, when exhibiting same to this affie 
ant"; that at euch time the cote was past due, and that, therefore, 
Plaintiff “is net the hong fide holder thereot for value before ma- 
turity"; that the bocks and reesorde of defendant do met centain any 
entry or other evidence tending to show anytuing with reference to 
the slleged note sued upon; that from a careful examinatien of said 
books and records tiie affiant has been unable to discover any clue 
or trece of sony credit, forbearance or consideration given to de- 
fendant by J. #. &L. CC. Kerry, cr cither of tien, payees in the 
nete; that defendant never received snything ef vaiue for the 
Q@lleged execution by it ef enlid nete”; that "the execution, delivery 
and transfer, cut of which saif note arose, was procured through the 
fraud, covnivance and elreumvention of sald J, &. & Ll. C. Berry, or 
either of them, dealing fraudulently and wrongfully with eaid Charles 
K. Eddy, in nis individual capacity, and net with tim as president 
ef defendant"; that "said transaction was fraudulently and knowingly 
perpetrated an4 coneummated between said J, i, & Lb. &. Berry, or 
@ither of them, and said Uharles k, Bddy, individually, te the end 
that funds were furnished to said Eddy for his individual use"; 
that defendant corporation did net receive any cotisideration, good, 
Valuable or otherwise, for said note; and that said Eddy is now 4de- 
ceased and waa deceased berore the commencement of the present aetion. 
it will be neticed that in said affidavit of merits there 
is no denial in express terms of the execution of the note by de- 
Tendent. 

At the beginning of the trial plaintiff's attorney produced 
the original note and offered it in evidence. Defendant's attomey 
objectec to its introduction without plaintiff first proving ite 
execution. Upon plaintiff's attorney contending that ite execution 
had not sufficiently been denied by verified plea or affidavit, as 


provided in section 52 of the Practice Act, and uvon defendant's 
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attorney contending to the contrary, the court, after examining the 
mote and defendant's affidavit of werites, admitted the mote im evie 
dence over defendant's ebjection. A photostatic copy of the note 
ie contained in the present tranwoript. ILtea teraes are the same as 
stated in plaintiff's statement of claim. It is duted "Chicago 

Vet. 20tn, 1930"; the amount is®$4300"; the maturity is "four months 
after date"(i. e.; Pebruary 20, 1931); the payeee are "J. L. & Le GO. 
Berry"; and the signature ia partially in type by a mand atamy and 
partially in handwriting. "H, &. Bddy “oundry Co." is in stamped 
type and °C, &. dddy” is in handwriting; the handwriting partisily 
extends over or under (it is difficult te tell which) the stamped 
type; and vary faintiy underneath or over: @ small pertion ef the 
handwriting may be discerned the word “president", aleo in steuped 
type. On the back of the note there are two endorsements in blank, 
vis., "J. B. &2L. 0. Berry” and "Jonn kk. Berry." 

Thereupon plaintii? called as « witnesa Ira lL, Hicks, whe on 
direct exanination testified that he was "faviliar with the transac- 
tions concerning the note sucd upon"; that he had computed the in- 
terest at the rate of 6 per cent. per annum from October 20, 1936, 
on $4300; that the face of the note plus said interest amounted to 
the total sum of $4,899.50; and that no part of the principal or 
interest had been paid. On cross examination he testified in sub- 
stance that he was a representative of the plaintiff, Pabst,--the 
present holder of the note; that he wae net present when the en- 
dorsenent *J. BH. amd L. C. Berry” was made on the back of the note 
and dees not know when it was so endorsed; that he first saw the 
nete “the latter part of October, 1930," in the office of the Pabst 
Company, when he and John M. Berry were present but not plaintiff; 
that the note was delivered by John Kh. Berry to plaintiff, or 
Father "to me for tir, Pabst" (plaintiff), "the latter part of 


Getober, 1930"; that he (the witness) then put the note “in the 
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vault of the FPabet Coupany" and “left Lt there” until the “spring of 
1931", when "Mr, Berry came and got the note frow me"; that the 
nete "wan given to us” in consideration of the delivery te John K, 
Berry of a deed to certain property owned by Mr. Pabet (pleintisr) 
Bat Berry held a second mortgage; that the note “was given te 
us in consideration of our delivering the deed and not permi tthg 
the property te go through foreclosure preeeedings by the holder 
of the first mortgage"; and that eaid deed was delivered “in Octo+ 
ber, 1950", The witness was ssked to give the date of the deed and 
when delivered, but the court sustained plaintiff's ebjiestion te 
the question, saying to defendant's ntterney: "You are wasting time; 
put in your defense." 

Thereupon defendant ealled Lee #. Waleh, au@itor for the 
Geass Printing Press Mafg. Co., and he testified in substanee that 
he first met John &, Barry at the office of defendant's attorneys 
in Chicage, “seme time in March, 1931," (1. ¢., after the saturity 
of the note sued upon); that Berry had possession of the nete and 
four other similar notes; thst there vas a conversation saheut the 
payment of the notes “ag a group"; that Berry said he ‘wanted te 
get paid for the notes," and that he "would take a discount", and 
that he “was the owner of the notes"; that the witness asked Berry 
what was the consideration for the notes, and porticularly for the 
one sued upon, and thet Berry replied that he “wouldn't have to 
show me until he was compelled to in a courtof law." The witness was 
then asked if Berry said anything with reference to his dealings with 
C. MH. EBddy “personally”, but the court, on objection made by plain- 
tiff, would not allow hi» to answer. 

W. T. Deomer, defendant's witness, testified that in Mareh, 
1931, he was secretary and treasurer and a director of defendant; 
that he became associated with defendant as such in December, 1930, 
“after C. M. Eddy's death"; that he was present at an interview 
had with John M. Berry at the office of defendant's attorneys “in 
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the epring of 1931, about the latter part of March, 1931"; that 
Walsh and othere were present; that Berry had possession of five 
notes "as a group" and there produced them, including the note sued 
upon, and demanded paynent or a “settlement” of them; that Berry 
then “was asked if he (Berry) owned the notes and he sald yea"; 
that the witness then exauined the note sued uven; and that at 
that time “there were no signatures on the back of it.” Subse. 
quently, the witness was asked if, at said interview or conversation, 
"Perry said anything further with reference ta the notes signed by 
C. M, Eddy." Upon objection mage, the ceurt would net allew the 
witness to snewer, unlees the witness cculd say that Berry's state 
mente were made with reference to “the particular note sued upen.* 
Thereupon the witness testified that “thare was oonverasation as to 
that instrument in counestion with 2ome otuer notes as a group. * 
Thereupon the court ruled that, ag it appeared that Berry's further 
atatementea were not made as regarda the particular nete sued upon 
but only as regards sertain notes “as « group’, tie witsuess eould 
net state what Berry further said at the interview. The witness 
then wan asked if at that interview berry Lad said anything as re- 
garde his “waking loans to kr. Eddy personally,” but was not allowed 
to anewer for the same reasons, and it appeared upon the trial ihat 
defendant had endeavored, by subpoena and otherwise, te procure the 
attendance of said Berry ak w witness but that he could not be found. 
Joseph Kifel, defendani’e witneer, teetifled that he ia vice- 
president and treasurer of the Fiash Gales Corperation; that he knew 
C. M. Bddy in his lifetime and knows John bk, berry; that the latter 
Called at hie office repeatedly in October ond November, 1930; that 
in October, 1930, he had a conversation with Berry relative to cer- 
tain notes sicned or endorsed by Eddy; that there were several of 
these notes inoluding the note aued upon; and that the cenversation 


@id not relate to the particular note but to a number of notes asa 
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group. Upon being asked what the convereation wae, the court, upon 
ebjection, would net allew him to teetify thereto, unless it related 
solely to the particular note in suit, which the witnese said it did 
not. Defendant's attorney, out of the presence of the jury, then 
made the following offer: “The witness will teatify that in Octo- 
ber, 1930, Berry said that Bddy had repudiated certain netes whieh 
he had endoreed and wouldn't pay them beeause the intorest was 
usurious; that Berry further said that he had loaned money to liddy 
personally and had done things te the corporations for which he 
(Berry) could put him in jail, that he had made loans te Bday, ** 
and that if Eddy didn't pay he would disclose tie transaction, * 
Thereupon the ccurt said that it would allow testineny of the cone- 
versation provided it related solely to the particular note in auit, 
and net to a series or group of notes. Lelendant's attorney con- 
tended that the admission of tae conversation was proper for the 
jury's consideration, because it related to the note in suit te- 
gether with otners of a group. After further argument the court 
finally ruled againet the admission of the testimeny of the conver- 
sation before the jury. 

Bligzabeth &. Carlyle, defendant's witness, testified that 
in October, 1950, and prior thereto she was the bookkeeper of de- 
fendant and made all entries in ite books in her handwriting, except 
in the summer of 1930, when she was away on a vacation, when one 
Carpenter made the entries (beoks produced); that on October 20, 
1930, or immediately prior thereto, there is no entry or any memo- 
randum showing that defendant corporation received @ sum of money 
in the amount of $4300 from anyone; that defendant did not receive 
any checks from J, BR. or L. C. Berry on said day or prior thereto; 
and that if suid money or checks had been received by defendant 
there would have been entries in the defendant's books showing the 
same, | 
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After carefully conaldering the pleadings, the court's 
rulings as above as te certain evidence offered by defendant, and 
the argusents of respective counsel, we are of the opinion that 
the court unduly and improperly restricted defendant in the presen. 
tation of evidence tending to suatain its defenses te the note in 
question, sand aleo erred, after simking enid rulings, in instructing 
the jury to find the issues for plaintiff end im entering the judg- 
ment appealed from. Defendant's defenses, as outlined in ite affi- 
davit of merits were in substance (1) that plaintiff’ was not a bong 
fide holder of the note, for value before maturity, and hence it was 
subject to the same defenses ac if in the hande ef the eriginal 
payees; (2) that defendant never received anything of value as a 
consideration fer the note; an¢ (3) that the note was fraudulently 
iseued in the name of defendant for the purpese of paying an indi- 
vidual debt of C. K. Eddy to the Berrys er one of then, in which 
fraud the Berrys or one of them knowingly participated. As to the 
ist defenee, it is apparent from the testisceny of the witnesses 
Walsh and Desser that there was evidence tending to prove the de- 
fense, And, as Hicks’ testicony is sevewhat to the contrary, it 
was for the jury and not the court te decide whether plaintiff was 
a bona fide holder of the note belore or after maturity. As to 
defendant's defenses (2) and (3), we tnink that the exeluded testi- 
mony of defendant's witnesses, Yalsh, Dewmer aid Bifel, taken in 
connection with that of defendant's witness, Varlyle, and other evi- 


dence, tended to prov* said defenses and should heve been submitted 
to the jury, together with such evidence to the contrary, if any, ae 
plaintiff might have seen fit to introduce in rebuttal. There should 
be another trial of this cause. 

Accordingly, the judgment of the municipal court of January 
9, 1932, appealed from, is reversed and the cause is remanded, 


REVERSED ANY) REMANDED, 


Kerner, ?. J., and Seanlan, J., concur. 
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UR, JUSTICE GRIDLEY DELIVERED THE OPINION OF THE COUR, 


In an action of the 4th class in contract, commenced by 
plaintiff (an Illinois esrperation mot for pecuniary profit) on 
Kay *2, 1931, to recover moneys claimed te be eawing from defendant 
upon am open account and alse upen his note, there wae a trial) 
without a jury on January 22, 1932, resulting in the court finding 
the issues againet plaintiff and entering judgment against it for 
costs, The »resent appeal rollovred. 

In plaintiff'a statezent of claim there ie a tabulation eof 


@ tetal olaimed indebtedness of $713.44, a% follows: 


"1-15-36 Dues & tax - ist Half of 1236 $55. 
3-1=<30 Lecker-19 30 12. 80 
6-30-30 Buee & Tax ~- fnd Nalf of 1930 55, 00 
7-31-3G Gpecial Assessment & tax 165. 

Balance on $675 note 378. 
Interest to 515-3) on above note §0.94* 


In defendant's affidavit of merits Ke denied being indebted 
to plaintiff in any sum. fhereaster he filed a statement of claim 
of seteoff, claiming dawages in the eum of $500, Ae therein alleged 
thet he was induced to sign the note “by warranties of the directors 
that there would never be any assessments of any kind on the member- 
ship of plaintiff"; that relying upon the representations he paid 
certain installments on the note and in addition paid his annual 
dues for the privilege of playing golf and the usual locker fees, 
ete.; that in violation of its promise plaintiff levied a large 
assessment on the membership and threatened to continue the prac- 


tice; that "because of such violation of the contract" the note 
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"became veld"; and that plaintiff became indebted te defendant in 
an amount equel to the payments slready made on the nete, with ine 
terest from dute of payment, «tc. 

On the trial plaintiff called ite secretary (H. C.d'Autrement) 
and ite bookkeeper ag witnesses, and, after sroper identification 
had been made, introduced in evidence without objection various 
writings. Plaintiff's txnibit 1 is defendant's written application 
for membership, dated June 26, 1928, as follows: 


"I, the undersigned, 4o hereby make application fer sember- 
ship in the Hiver Forest County Club and attach hereto my cheek for 
$110 in payment of initiation fee therefor if elected te membership; 
and upon receipt of notice of my election to nexabership, 1 agree to 
yp and deliver to the Club sn ingtalimenit oroulesory nete in 

75, in accordance with the form oreseribed by the Club; 
t cee ere understeod that in case this appl ication is rejected the 
payment made herewith ehall be returned to me.” 


Plaintiff's Exhibit 2 is a copy of the usual certivieate of 
membership issued to mexbers, it was stipulated that such a certi- 
ficate was issued to defendant in hia nue and accepted by him 
shortly after hie admission as a mesher, Yhe copy of the certifie 
cate is as follows: 


"this is to certify that ir, « « « = « = has beer duly elected 
and enrolled as a regular mexber of the RIVEP FORRST COULTRY CLUB, 
and is entitied te all the privileges of the club, and to e pro rata 
interest 7 the property oid assets of the ciub, gubject. to. 
ws of said ub, now - Yeree OF bereai ter adented, and -— 


rt we med to be paeential part oi the contract of mesbership 
etweer the club and the mp to whem this certificate is issued, 


and is so evidenced by the acceptance of this certificate, and algo 
subject to all cbligations of the maxber to the club. 

This certificate can be sold or transferred only by and with 
the consent of the Soard of Directors, in the manner prescribed by 
the By-Laws of tie club, and only te a candidate for membership who 
after having made application in the usual manner hag reesived the 
favorable vote of the directors. If so aeld and transferred the 
assignee will acquire the rigntes and privileges of a mexher only 
upon the issuance of a new certificate in his name, to which he will 
be entitled upon surrendering thie certificate to the club fer can- 
celiation, paying the transfer ree preseribed by the By-Laws, assum- 
ing the dues and assesenents of the mewber selling, and paying all 
other obligations of the seller to the club outstanding at the date 
of the transfer." 







Plaintiff’s Exhibit 3 is the original ledger sheet of the 
account of defendant with plaintilr, taken from plaintiff's books. 


It shows a balance of $133.76 due from defendant on his open account 
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on July 31, 1930. This balance is made up of the first three items 
(aggregating $122.50), as above eet forth in plaintiff's statement 
ef claim, plus certain interest chargea. The ledger sheet aleo 
shows a balance due from defendant on hie “Improvement Kete” ae- 
count; he is debited, under date of June 26, 1925, with the amount 
of his note for $675; there are six credits of $50 euch as payments 
made on the note, - the last payment being on January 23, 1936; and 
the account discloses a balance due te plaintiff on the note under 
date of July 31, 1930, of 3375. The ledger sheet alec showe the 
charge of o special seseasment (ineluding tax) ef 9165, om which 
assessment there are ne items of credit, and, under date of July 32, 
1930, it appeare that aaid gum of $166 te etili due from defendant. 

Plaintiff's exhibit 4 is the original note signed by de- 

fendant as follows: 
“RIVER FOREST COURTRY CLUB 
Building and Improvenent bote 
Kiver Vorest, Llil., Jume 26, 1923 
$675 

On er before 39 monthe from date, fer value reeeived, I 
promise to pay to the order of Siver vereat Country Club the sum of 
six hundred seventy five Dollars, payable in quarterly installments, 
with interest on a11 amounts unpaid at six per cent (6%) per annum, 
as followa: 

The principal sum is payable in quarterly installments of 
fifty doliara (350) or more, each with interest at six per eent: 

6%) per annum, frow date hereof, on the whole wmount of the princi- 
pal sum revaining unpaid from time to time, the firat installment to 
become due and payable three months after date hereof, and the fol- 
lewing installments to become cue and payable at intervals of three 
months thereafter until the full amount of the principal sum shail 
have been paid; * *. 

Default for ten days in tie payment ef any installment 
ene hereunder shall, without netice, at the eleetion of the 

egal holder hereof, effect maturity of the entire amount of in- 
Staliments specified in this nete. This note is negotiable." 

On the back of the note are endorsements showing six pay- 
ments of $50 each made from time to time on the principal sum and 
also for accrued interest, - the firet payment being made on Septem- 
ber 26, 1928, and the last on January 23, 19530. 

Plaintiff's exhibit 5 is a certified copy of the Sy-Lawna of 


plaintiff in force on June 26, 1925, together with all amendments 
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thereto subsequently made» The follewing are some of the By-Lawes 


PAvee Lil, Sece le The management and control of the Club 
aud of ite effaire, expenditures and property shell be vested in 
seven (7) directors, called the ‘Board of Wirecteras’ feur (4) of 
whom shail cenetitute a quorum. (Thies section wae amended on 
Yovember 1, 1926, whereby the number of dixcctors wae incresgsed te 
nine, ef which five conetitute a quorume ) 

Arte IV, Gece, 4¢ The Georetary shell keep the records 
ef the Club, end of ali meetings of the Bonrd of Directors, and 
ita corporate seni, and ali cecuments ami r coords of the “lube He 
shell alse keep & list of ite mexbers, and conduct all correspond enee 
except that pertaining to the offiee of Treasurer, It shall be his 
duty to mail sll notices ef the Club te all members thereof, and 
notices of ell meetings of the Doord of Directors. 

Arts X1I (Membership) Secs @» Ho person shali be deemed 
@ reguler member until hie appliection shall huve been approved 
the Board of Directors and the admission fee and dues shall heave been 
paid, amé a land purehise and improvement nete duly executed and 
delivered to the Club Treneurer, “ *3 thereupon there shali be 
dasued a certificate and errd of memberehip enc the spolicant chall 
thereafter be and become a momber with ail the vrichts, privileges and 
hy. s of membern thereof. 

ArteXVI (Aédmiasions, ‘wes anid <ssesamentea) bee. 2. The 
annual dues shell be #100 per yeur with war tax additional, °50 
thereof, vith war tax additional, shall be cue and payable March 
Ast, and 450 thereof, with wary tax »éditional, shell be due and 
payable duly ist of ench years * * . 

Avhe KVIg Sece Se Ho aneesument shail be levied against 
the menbera of the Club unti} such aseeaument shalt have been wub- 
mitted to and approved by a majerity of the wenbers present of the 
anviual meeting of the (lub or at a regulerly cnlled apeocial meeting 
ef the Club, with due notice thereof. 

Arte XVip Gece 4- Looker fees shall be ceteraines cach 
year by the Board of Directora, and, when accigneds shali be charged 
te the memberae ‘The full amount of the locker fee shell be due ond 
payable Mareh iat ench yeors 

Arte XVII (Forfeitures) Sec, 2, “hom the dues er other 
indebtedness of any utnber of the Club akall remain unpaié for a 
period of twenty (20) days after proper notice has bean sent, he 
ahall be held te be in arrears, and a weconé notice whall be mailed 
te euch member by the Trexsurer, * * ond, if the indebtedness stili 
remains unpaid ten (10) days after the second motice is sept, his 
member ship e “hy the vote of o majority of the Directors 
present at any regular or special meeting; and such member so 
delinquent shall then cease to be & member of the Club, and the 
membership of such member shali become forfeited to the Club, 
and may be sold or otherwise disposed of by the Club, and the pro- 
ceeds thereof applied to the liquidation of such ind ebtecnesse 
Shoulé the emount recovered from such disposition or sale exeedd 
the said indebtedness, said surplus chili be paid to onid member. 
The mewber thas forfeiting his membership mys upon the payment 
of all arrears, be reinatated within three (3) months after such 
forfeiture by « two-thirds vote of the Board of Pirectors present at 


such meeting” 
Plaintiff's exhivit 6 is a certified copy of the minutes of 
& special mecting of the members of plaintiff, held on March 299 


1928, (avout three months before defendant was sdmitted as a member 
of plaintiff’ club.) From these minutes it appears thot 48 members 
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were present; that upon motion of A. J. Parker, the then seeretary 
ef the cluh, it was ordered that the Beard of Directors be authorize 
te obtain bide from contractors “for the curatruction of the club 
house"; that it wae further ordered that said Hoard be suthorised 
to issue debenture notes to the amount of $150,000 for payment of 
such construction work and the purchase of certain land; sand that 
it was furtuer ordered in substance that new members be prooured 
and that in additien te paying a mexbership fee of S100, @ach etiall 
be subject to pay a special asuecument either in eneh or by axecut- 
ing a building and improvement note payable to the Club, ete. 

Plaintiff's ezhibit 7 is a certified eepy of the minutes 
of a meeting of the beard of directors of plaintiff held on June 
27, 1928, at which it appears that defendant's application for 
menberehip was favorably acted upon and he was duly elected aa a 
meaber of plaintiff club. Similar action was taken on the appli- 
cations of six other pergone. 

Plaintiff's exhibit 8 is a eertified scopy of the minutes of 
@ special meeting of the senbere of the club, duly called and held 
on April 3, 19305. At this meeting it wae resolved and ordered by a 
large majority of the members present that, for the purpose of 
providing unde for the payment of the indebtedness fer the build- 
ing of the new club house, etc., & special assesament of $150 
(plus war tax of 10%) be levied upon every mowber; that the same 


be payable on Bay 1, 195, “with the privilege of payment in ine 
staliments,” viz, $40 belore Ray 1, 1930, and $11 per month, be- 
ginning June 1, 1930, for ten succesrive nentva, Ate war tax, 
Defendant was a witnees in his own behalf and Dr, BD, R, 
Daweon, formerly oa member of plaintilf elub and who is a defendant 
in a similar pending suit brought by plaintiff, aleo testified. 
Defendant testified in substance that he joined plaintiff elub in 


June or July, 1928, at the solicitation of A. J, Parker, its then 
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seeretary; that he paid hie membership fee and dues; that he signed 
the note (exhibit 4) and thereafter made six payments of $50 each 
thereon, together with certain accrued interest; that he continued 
a member of plaintiff club for about 21 months and until shertiy 
after the special assesement of $165 (ineluding war tox) was au- 
thorized on April 3, 1936; sand that during the period of his member. 
ship he “slayed golf on the course perhaps 2 or 3 times a week ~- 
Saturdays and Sundays - and sometimes when 1 got heme lrom work 
early I would go out in the evenings.” Defendant was allowed by 
the court, over the objection of plaintiff's attorney, to testify 
as to a convergation he had with A. J, Parker, plaintiff's seere- 
tary, juet prior to his joining the Club "relative to the termes 
under which he entered the eclub.* Defendant testified: "*hen 
Parker asked me to join the club, 1 said the only guestion in my 
ming was that they were aseking se much money. ** Parker replied 
that if i jeined any ether golf club (he nentionest twe other clubs) 
I would be charged with assesenents, but that if I joined the Hiver 
Forest Club I would not pay so much more than in other clubs aa 

- they would obviate the necessity of ever having to pay any asoesa- 
ments. * * Parker further said that I would not sve to pay any 
assesements. ** Ana that wae the reason 1 foined the club and 
signed the note." Defendant further testified that a few days 
after the suthorization of the assessment of April 3, 1930, he re- 
ceived a formal notice thereof, and shortly thereafter met Parker, 
then the seeretary, and had « conversation with him; that "I asked 
him about the assessment and shid I could not pay it unless I had 
definite assurances that there would be no more assesomenta, and that 
I had joined the olub with the understanding that there would be ne 
aseesaments; that Parker replied that he could not help it, that 


they had to levy the assessment, that they did not get all the 
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members they expeeted, that if I couldn't pay the asseagment I could 
get out of the club, aid that when i paid up what 1 owed they would 
cancel my membership.” Defendant further testified that shertly 
after this conversation he resigned ae a member by letter, amd that 
subsequentiy he received a letter from the club, signed by Parker as 
secretary and dated July 16, 1930, Thies Letter, introduced in evi- 
dence by defendant, is ae follows: 

"At a meeting of the Beard of Directors last evening your 
Bembership in the club wae forfeited, There were alsa ten other 
names posted, making 11 in all, an@ all of the 11 were forfeited at 
the same time. In this list of forfeitures, eo far as I am able te 
judge, the only two thet might be construed as having permitted the 
forfeiture, perhaps somewhat om acecunt of the agsesament, were Air, 
Childs and Dr. Dawoon. * * Lettere ef netifieation ef farfeiture 
have been sent to each of the other members, but I gheuld like very 
much to see you before mailing you ay euch formal notice, as I 
believe with your cooperation we can still save the situation,” 

Br. Dawson, defendant's witness, testified that be was a 
member of plaintiff club in 1928 and 1929 and that he wae present at 
@ conversation in June, 1925, when Parker solicited defendant to be- 
come afiember. Upon being asked to state that conversation he was 
allowed by the court, over the objection of plaintiff's attorney, to 
testify that “Hinman asked why he sheuld jolnm the club at a higher 
price than the other clubs, and Parker said that there would be no 
asserscents. * 

4% the conclusion of defendant's evidence plaintiff requested 
that the hearing be postponed in order that plaintiff might produce 
Parker as a witness in rebuttal. ‘The court denied the request and, 
after indicating that under the evidence no recovery should be had 
by plaintiff and stating "Why should they (the Club) induce him 
(@efendant) to take o membership on the pretext that there would be 
Mo assesexents and then afterwards levy on senesement", entered the 
finding and judgment as first above mentioned, 


After a careful review of the present transacript we are of 


the opinion that the judgment in question should be reversed and a 
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new trial had, We think that the court erred in alliewing defendant, 
or the witness, Dr. Dawsen, te testify to that portion of the scone 
versation had between defendant and Farker, aeeretary of plaintiff, 
shertiy before defendant became a menber of the club, ‘herein as 
Claimed Parker represented to delrendant that no epeeilal assessments 
would in the future be levied against memkers. This testizeny was 
an attempt to vary by parol the terns of the written contract which 
defendant voluntarily entered into with pialntiff, oe disclosed by 
Plaintiff's uncontradicted evidence, and was luproperly admitted. 
(Seo Handley v. Drum, 237 111. App. 567, 5906; Hinsdale State 2 
v. Lytle, 262 il]. App. 161, 165; Convert v. Bishop & Babsosk Co., 
132 Til. App. %16, 518; Tegtmeyer v. kordlund, 280 Tll. App. 247, 
251). Furthermore, it does not appear that Farker, as seeretary 
of plaintiff, had or was given any autherity to mae any such rep- 
resentation or promise, 48 claimed, a8 an inducement to obtain new 
members, We have been unable to ascertain from the present trane- 
crint the exact amount due from defendant to plaintiff when the 
present suit wae commenced, It seems clanr, sowever, that when de- 
fendant resigned as a member in April, 1936, he at least was in- 
debted to plaintiff for his dues fer the first half of the year 
1930 ($58) and fer locker rent for that year ($12.0) and upon the 
balanee due upon his note ($375 and interest thereon). But it does 
not appear that his mexbership was forfeited and formal notice of 
such forfeiture given, or that any sale of that membership was had, 
or, if had, what was realized by plaintiff therefrom, 

The judgement ef the municipal court is reversed and the 
cause remanded, 

REVERGED AND REMANDED, 


Seanlan, J., coneure, 
Kerner, ”. J., took no part in the decision. 
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RUSSELL FIREBAUGH, TRUSTES, 
Appellee, 
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LILLIAN He BRAUDE et ales 
Defendants. 


APSKAL PROM CIRCUIT 
COURT, COOK GOURTY. 





FREDMARICK B. KELLER and 
EDITH He JER 9 
Appellanta. 
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MRe JUSTICE GCANLAN DELIVERED THE OPINION OF THE COURT. 


Thia is am appesl by Frederick B. Keller and Sdith H. 
Keller, two of the defendants below, hereinafter enllied the 
appellants, from a decree of foreclosure and sale of certain 
real estate situated in Oak Park, Illinois. The master to whom 
the cause was referred recommended a deeree of foreclosure as 
prayed in the amended and supplemental bili. <xceptions to the 
master's report were overruled amd « decree, in accordance with 
the recommendations of the master, was entereds 

The original indebtedness was $105,000, represented by 
350 bonds, o11 of which were dated January 20, 1928, signed by 
Frederick Be. and Edith H. Keller, appellants, payable to bearer, 
the bonds being numbered serially and being for different amounts. 
By their terms they matured on different dates, from January 20, 
1930, to January 20, 1936, when the entire issue would become due 
and payable. The bonds were secured by o trust deed given to 
Russell Firebaugh, trustee, complainant, who wos the president 
of the Bond & Mortgage Company, which undertook, by the terms of 
@ contract of the same dute, to underwrite and dispose of the 
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The appeliante contend that “the court erred in overe 


ruling the defense of usury and in not ordering an accounting 
between the Bond & Mortgage Coe and the Kellerg.” They concede 

that this is their major contention. The master found "that the 
question of usury wae vaiced in thie case in behalf of seme of 

the defendants for the difference between the face value of said 
vonds of $105,000 and ninety-two per cent thereof, the amount for 
which gaicé bonds were sold by the mortgagore, Frederick Be. and 

Edith We Keller, to the Bond & Mortgage Companys that the contract 
for construction bend issue with Bond & Mortgage Coe and the 

makers of enid bonds, in evidence as Complainant's Exhibit 4 of 
October 1é, 1930, shows that the transaction wau not « mere loaning 
of money but in the nature of an widerwFiting agreement and as such 
does not come within the category of a person louning his own money; 
that the sccurity for the property ¢deseribed in the trust decd was 
mot a fully completed enterprises that the bonds described in the 
trust deed were to be sold and money obiaineé so thet the mortgagors 
could erect and maintain a building to be constructed on the land 

im questions thet in and by said contract for conatruction bond 
igewue provision was made that trustee should from time to time apply 
moneys received for the payment of bills incurred in the erection of 
the improvement; that this was done in accordanes with the direction 
of Frecerick B. and Edith He Keller and Pred Heuberger, their agent, 
including the sum of $15,278.72 of moneys derived from sale of 

bonds to clear the title to the land upon which the budlding wes to 
be erected and that the bonds referred to were disposed of under 
eeles agreement between the Bond & Mortgage Co» and Frederick B. and 
Udith He Keller; that in and vy eald bond sales egreement the Bond & 
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Mortgage Coe agrees to buy and Prederick §. and Edith He Keller 
egrec to sell the bonds in question for ninety-twe per cent of 
their face yalueg that said tends were sold to different purchasers 
in different denaminations at great expense te uslemneny advertiging 
ani other items incident te the sale of building construction pond a 
that the bemds were payuble te bearer and becume the property of 
purchasers of such bondej that 1¢ is olear it was the intention 
of the perties that the transaction was not a loaning of money to 
mortgagere but um underwriting agreement; that the purchase of 
the bomds at price mentioned was a mere discowmt and resonable, 
as it was necessary to ascertain the condition of the building 
from time to time and progress made in ercetion and constructions 
to tuke waivers ef liens and offidevite im accerdance with the Lien 
aot; tint 16 wae necessary te make an inepection of the building 20 
that there would be no exeean paid for labor and material that went 
ints construction thereof; that the evidence offered before the 
Master amd exhibits in corroboration thereof conelusively show thet 
ninety-two per cent, or $96,600, wag expended in the construction 
of the building om the premises herein involved; thet ef the cight 
per cent discount four per cent wan expended for selling expense 
and the remainder for services rendered and to be remiered in the 
construction of the putldings thet every detail in connection with 
the agreement fer construction bend issue and truat deed wae carried 
out by Bond & Mortgage Coe and Nussell Mirebaugh, as trustee, and | 
that the defendants Frederick B. and Edith He Keller and Pred 
Heuberger are not entitled to make the defense of usury” 

The written agreement between the Bond & Mortgage Company 
and the Kellers for a construction bend issue, dutec Jamuary 20, 
1926, io in all material respects the some os the one that was cote 


sidered by the court in Firebough vy. Seegrens 265 Ill» Appe 381, and 
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éiffers from it only ae to dates, amounte, descriptions, and the 
like. The printed matier and all undertakings pertinent to 

the cuestion of usury are the same in both agreementa. Tn 
Virebaugh ve Seegrens, gupre, the court states that “the mere verbal 
raiment in which an sgreement is clothed will not be permitted 

to hide the renl charucter of the traneaction, and no device will 

be allowed te cover up its real character. Therefore, the courts 
hear extrinsic evidence and resort to parol evidence for the purpose 
ef determining the actual fact as te whether there hee been an 
intentional viclation of the statute, the purpose of which is to 
prevent extertion, wreng ani oppression. The defense, however, ina 
an affirmative one, ané the defence must be estebliched by clecr and 
convincing evicence," and helds that the agreement in that case was 
an underwriting contracts that “the purpese of this agreement was 

to secure the sele of defendents’ bonds to the public and that the 
éiscount sllewed upon the purchase price ef the bends wae compensation 
for the services to be rendered in thet reepeet, seem to be borne out 
by all the facets end clrewastances which appear in the cases namely, 
that the bonds were so disposed of through the efterte and the 
services of the Bond and Mortgage Co., and thot wider the terms of 
this contract the Bond and Mortgage Co» wag absolutely held te a 
purchase of the same at this price, which would guarantee te defendants 
the sale of these bonds and the rvceipt by them of the money needed 
in order to pay off the old lean. There is no evidence tending to 
show that there was anything umaowal or oppressive about the agree- 
ment} that the services were not performed nor of the velue 
Tepresented by the discount allowed. * * * We therefore hold that 
there was no usury in this transaction." Im the inotant case 

“the master admitted perel evidence for the purpose of determining 


“the actual nature of the agreoment, and he found that "said bonds 
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were sold to different purchasers in different denominations at 
great expense to saleamen, sivertising and ether itemg inoident te 
the anle of building construction bends, that the bonds were payable 
to bearer are became the property of purehaeere of such bonds; that 
it ia eleny it wae the futention of the parties that the transection 
wie not «a leaning of money to mortgagers but an unlervriting agree= 
ment} thet the purehase of the bends «t the price mentioned was a 
mere disvewit and reasonableg * * * Shot every detail im connection 
with the agreement fer comstruction bond issue and trust deed wag 
Carried out by Bond & Mortgage Cos and Museell Firebough, an trustee.* 
These findings ef the master are fully jJuctified by the preof. The 
Supreme court refused «2 certiorari im Firebauch ve Seegren, oupres 
and under the ruling therein ond the facts in the inmetent case, we 
hole thet the agreement of January 2), 1928, wos an underwriting 
contracts that the services were performed by the Bond & Bortrage 
Company? that there is no evidenee thet would warrant a finding that 
there was anything urusual er oppressive about the agreement, and 


thet the defense of usury interposed by the appellants was not provene 
33 Peds (24) 162, 174, a late decision, 






’ % » supree The appelients seek 
to eveid the effect ef the agreement of January 2, 1928, by contending 
thet the lean was made wider an “original application contract," known 
as Kellers' Exhibit 1 of July 23, 1930, alse referred to ae she “biue 
agreement," and thet the usurious nature of the contract io shown by 
that exhibit. It is sufficient to eay, in reference to that exhibit, 
that the master wae fully warranted in coneLud ing that no guch agree- 
ment was executed by the parties, and thet the agreement of Jomuary BO 
(1928, eas exceuted by the parties and binding upon theme Vrom whet 
‘we have said, however, we do not wish to be understood as holding 

‘or intimating that Kellers' exhibit 1 of July 23, 1930, shows upon 
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ite face a usurious contract. It contains the following: "1 
hereb, sgree to sell to you, Pirot Mortgage Gold Bends of the 

per value ef One Mundred ond Pive Thoweand tellers at a discount 

of eight (8) per cent and secrued interest. * * © Im consideration 
of your purchasing said bend isoue, I further agree to pay you 

cost of preparing enid igaue reedy for reseles* “hile the pertinent 
provision im this document is ateted im general torma, nevertheless, 
it is elear thet the document dese not “show upon its face a usurious 
contract,” and if it be conetrucd in the light of the subsequent 
conduet of the parties, it would, in cur judement, be held to be an 
wuidersriting contract. In any event, the facts chow oclesrly that 
thie exhibit was not the contract of the parties. 

Other contentions are raised by the appellante, but 
eounsel for the appellente has admitted to the court that they 
ere of « somewhat technical mature. “2 ehali, however, refer 
te several. 

The appellants contend thet “the court erred in overruling 
the defense of ueury and in net ordering an accounting between the 
Bond & Mextguge Coe end the Kellerge” This contention le necessarily 
Paved upen the assumption that the defense of usury wee proven, and 
our ruling im respect to the first contention divpowss of the 
instant ones 

The appellants conterd that the “appointment of a receiver 
herein vas improper and thet the funds turned over by the reeeiver to 
the Clerk of the Circuit Court rightfully belong te defendants and 
such funds should be turned over to the Kellerae” The appellants 
insist that “there ic mothing in cither the petition or the so-called 
supplemental and amended 6111 of complaint alleging thet the 
property covered by the trust deed is other than scant seourity for 
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the indebtedness thereby segurec, ner is there anything in the 
pleadings os to the valwe of the land ond the value of the improvee 
ments. it is therefore apparent thet the reeciver was improperly 
appointed." It is difficult to believe that this contention is 
etrigusly made. It doea not appear that the appointment wae made 
golely on the ground that the security was acant and insufficient. 
After the original bill wae filed and before the motion for the 
appointment of a receiver, complainant presented an amended bil) for 
forcolosure and a verified petition praying for the appointment of 

a receiver, from which 1% appenrs, inter alia, thet complainsnt had 
made mimeroug and diligent ¢«fferte to collect the rents from the 
tenants But had not been oble to eellect any from them “end that 

@ ¢haotic condition existe ameng the tenants on account of the 
éemands made by the owners of the equity end their agente fer rents 
and the denmnis mde by your crater, ss trustee, on said tenante 

that they poy rents to him as trustee, and thei some of the tenants 
are met paying rent at ali and will met pay rents until a receiver 

is appointed, or until a court order iz entered setiling the dispute 
ap to whem they should poy rentes" It fe clear from the recerd shat 
one of the reasons the cheneeller appointed the receiver won to 
prevent waste and to bring about e« collection of rents during the 
pendency of the proceedings. No appeal was taken by anyone frm the 
order of appointment. The receiver funciiones for more than a years 
when it ceased to conduct the business of a trust company on account 
ef ite impolvency. it appears that the reeeiver acted without 


objection from any of the defendants. After the receiver became 


inaclvents it» in compliance with an order ontered,s paid te the clerk 
ef the court the funds which it had collected, and thereupon it was 


@incharged ae reeeiver. The order contained an express provision 


that the fumd be held subject to the further order ef the court. The 
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premises are not now in receivership. If the sppellents have any 
interest in the fund new on deposit with the elerk of the court, 
they may by apt proce dings serert ite 
The appellants ecentend thet "the allowanee of 67,500 

eoliecttor’s feee in tmpreper «end exeessive." In euppert of this 
oontention they argue (a) thet the compleinent wae not entitled te 
any soliciter's fees “because he failed te suetain hie right te 
foreclos¢ upon the allegetiona contained im the so-enlle¢ augplemental 
and amended bill,” and (b) thet im any event $7,500 was an excensive 
amount to allew aa solicitor's feere. We have eavefully considered 
the extremely teclmics1 argument in uupport of the claim that the 
complainant wag not entitled to forvelosure upon the pleodines and 
the fasta, and we are gatiafled that it im devoid of real merit. Ve 
have «leo carefully conaidered the findings of the master in reepeet 
to the aliowance of soliciter's feew ané we are gatisfied that he 
was juatified, under ell the cireumstances of the cane, im recommending 
the allowance of (7,500. ‘The complainant strenuously argues thet 
en inspeotion of the record “will disclose tactics om the part of 
solicitors for defendants colevulated mercly te absatruct and impede 
the hearings ond to add to the burcon of presenting the case for 
complainant.” Jithout passing upon the merits of this argument, we 
‘Peel fully justified in saying that an examination ef the very large 
record ‘before the master shows plainly hew bitterly and persistently 
the appeilanta fought every atep of the proceedinge. Counsel for the 
appellants frankly econegde that they have not hesitated to take 
advantage of technical defenses, but they juatity their conduct in 
that regard upen the ground that they were satiefied that the 
defense of usury wae a meritorious one and that if that defense 


had been sustained the complainant would not be entitled to 
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foreclorure of the premisess 

We have carefully considered several other contentions 
rnised by the appellants and find them to be without substantial 


merite 
The deeree of the Cireuit court of Ceok county ia 


affirmed. 
. APPTANS De 


Kerner, ©. Jey ane Gridley, ¢*e, CONCUre 
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35724 / 
Ee Me GATTL: & COs, a corporation, ) 


Appellee, a , 
) APPEAL FROM SUPERIOR 


COURT, COOK COUNTY. 


Ve 
JAMES STANLEY JOYCE, 


\ppellant rA 
267 1.A. 623 


MRe JUSTICR SCABLAN DSLIVERED THA OPINION OF THY COURT. 


This wes a suit in agsumpsit, tried by the court, 
without a jury. At the conclusion of the evicence the isvues 
were found for the plaintiff ani ite damages were fixed at 
$16,738-50. rom a jucgment entered upon the finding the 
éefendant has appealed. 

The plaintiff’ first aued on the common counts, to which 
was attached om affidavit of claim, wherein it wae atated “that 
the demand of the plaintiff * * * is for four items of jewelry seld 
and delivered to the defendant by the plaintiff at defendant's 
special inotanee and request in @pril and October, 1928, in the 
total sum of $24,513.50; that defendant paid it the total sum of 
$7,775.00 * * * and that there is due to the plaintiff from the 
defendant after allowing to defendent all just credits, deduetions, 
and seteoffa, the eum of $16,734.50." <ftervards, by leave of 
court, the plaintiff filed two additional counts. The first alleges 
that om April 5, 1928, the defendant “was lawfully wedded to and 
the Lawful husband of Mrs» J. Stanley Joyoe, hie wife, and while so 
married to her as aforesaid kept and maintained her in and with 
dignity suitable to her social rank and station and furnished her 
with all necessaries suitable to the maintenance of herself in her 
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eecind rank and station; that on April 5, 1928, the said wife of 

the defoncant herein, as necessary for her personal adornment Litt ing 
and becoming her station and renk and position in social life, pure 
chased from the plaintiff upon the eredit of the defendant, and the 
Plaintiff sold and delivered to the eatd wife upom the credit ef 

the defendant, two bracelets and itema of jewelry of the value and 
price of $22,0003 that thereafter, om the léth day of October, 1928, 
the snid wife again purchesed from the plaintiff, and the plaintiff 
sold and delivered to the anid wife upon the eredit of the defendant 
hereing an emerald and diamond breech of the market value and price 
of $6,500 and enameled a pin of the said wife, in the aum of $13-50, 
which items of sdornment and jewelry were necesesries fitting and 
due the rank, position and standard of living, of society of the anid 
wife of the defendant herein ac aforesnid, and were necessary for 

the proper circumstoanee ond condition of her Life amd well beings 
thet the exid defendant sithough repeatedly requested, has failed and 
refused to poy the belance remaining in the oum of 916,733e50." The 
second additional count contains the some sllegntione as the first 
additional count, and also alleges that "the defendant promised and 
agreed to pay the plaintiff the said sume oforegaid and that there- 
after by due and proper paymenta paid om account of the aforesaid 
purchases, the total sum of $7,775, and thet after allowing to the 
defendant nll due, and just eredit and set off there remains due and 
owing the plaintiff’ the total sum of $16,754.50; that the said 
defendant although repeatedly requested has failed and refused to pay 
the balance rewaining in the sum of $16,75650." The defendant 
fileé the general issue, and an affidavit of merits, mace by John Pe 
Gregg, in which he says thot “he is the duly authorized agent in this 
behalf of the defendont, anc thet he has knowledge of the facts and 
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that he verily believes thst the defendant hac a good defense to this 
suit upon the merits to the whole of the plaimtiff's demand; * * * 
denies that the plaintiff in the above entitled esuse sold and delivered 
to the defendant ot the defendent's specific instance and request four 
items of jewelry in ‘pril and Cetober, 10263 * * * demies that the 
defendant purchased any Jewelry from the plaintiff in the yeur 1926, 
* * * Genies that the defendant is indebted to the plaintiff in the 
gum Of $16,738-5%, or in any cum whateoever."® Afterwards, by leave of 
court, the defendant filed an additional plea te the seeond additional 
eoumt of the declearetion, in which he sets up the “Statute of Frauds. 
The plaintiff ia a jewelry firm doing business om Fifth 
avenue in the city of New York. Welle Joyce was married to the 
éGefendant on November 25, 1926. Yhen the plaintiff effered te prove 
that nt the time of the marriage the defendant owned large tracts ef 
timber land, manufactured lumber, railresd property, atocks and bonda 
of various kinds, “which in all amounted in money te about 02 500—000," 
counsel for the defendant stated that the defendant would admit °that 
he was worth approximately that." The plaintiff? further proved, by 
John Pe Gregg, that Grege was the accountant ond office manager of the 
defendent, that he wee quite familiar with the financial condition of 
the defendant from time to time, and that there was no substantial 
change in the defendant's financial condition between the fall of 1926 
and the early part of 1928. The defendant maintaimec » home in 
Chicage and aleo "a large residence om the bay front in Miami,” Floridae 
Im the year 1926 he allowed his wife, for her personal expenses, $1,000 
&months in 1927 a total of §19,000, ond in 1925 a total of (14,500. 
In the first half of 1929 he allowed her a total of $6,000 and also paid 
$14,000 for an automobile for her. In 1926 he gave her an emerald 
ond diamond bracelet that cost him $4,550, and in becember, 1927, he 
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had it reset at an additional cont to him of 92,506. In May, 1927, 

he gave her m diamond ring costing, with the getiings $2595006 Tm 

the summer of 1929 Mr. and Mere. Joyce separmted and divorcee proceedings 
were then brought in this county by Mra. Joyce. rior to the time of 
her marriage to the defendant she had an account with the plainiiff 
company, but “it wae not very much of an account,” “just small 

things, repairs and se ome * * * Ghe never hod anything important with | 
use” re Gattle testified that she never aeked for any eredit in 
excess of 26. There ig no proof thot she had any meine ef her owns 
Her birthday is April 9. She testified that a few days prior te her 
birthday in 1928 she had a telephone converantion with her husband in 
which she reminded him that her birthday was April @ and told him that 
as 2300n as she arrived in New York she was going over te the pialutiff's 
piace of business and pick cut a birthday present, to which estAtement 
the defendant laughingly replied, "Well, dom’: buy oui the store,” 

or words to that effect. Mroe Joyvee arrived in Hew York City on 

April 2, 1928, and registered ai the <ubassader hotel. The next 

day she went to the plaintiff's place of buniness and told Mr. Cattle 
that her husband was to join her in New York very shortly} that her 
birthday was near and she was in Rew York to pick out a birthday 
present, to which Mr. Gattle responded that he was perfectly delighted 
to have an account with the defendant in his ctore, and thet Mra. Joyee, 
ae the wife of the defendant, could have the whole store if she wanted 
it, because he knew the defendant was geod for anything in the jewelry 
line that she vould buy. Mrs. Joyce further testified that ehe then 
Picked out the twe bracelets in question and took them away on appreval, 
and not as a purchases that the defendant joined ker at the ombascador 
hotel on April 7, 1928, and that she showed him the bracelets and told 


Rim that she had picked them out as her present, and alse teld him the 


; 
t 
. 
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Price; that she also state: to him that she had them on approval “until 





“gVSOL yuaw WI .008,88 te sist 08 tae Lanoittone me ta deass ob baat 
Bi 00H 9889 euitts doe odd aike samtioes pats ‘beset a ‘seal “Sty ad" 
ape bavoory somnyid baa bademegen voySt vat bas > a @8ex to comme oul 
to wankd ule ed oles L20%et san “6 eéewee aksty mt sayord 
touted wid débe dearosen no had ose tuabaeted et od opal . 
Lane tah" “gieoooes an Ye sown ceow dom caw JL” dard 4) niga 
tie snascugat gulstayse bot xoven ai * © * sao oe bun othages « , 
one diners ete “ot aden SePOR este Soaid ‘pettivess ‘ekddnd” ee ood 
store wad Yo smcem yum bat od teats Yoong om wi wvodt OHO Ho enexe 
xed of aateq wysd vo? w sais onkthiwee ont 78 fing’ ot yo f om 
ab ftiedase ved att Sol deoteviees amectetod ry ‘bast exis aser ak wot: 
dndé mit Biot ane @ fixes aw wotsliatd xed Gadd mist ot oe alte alae 
a ht antaty edd of tyve yadog aaw eda asoY welt at bovitus ‘ 
snomedate Sabin oF .imeworg Yonttid o dua dolq bus peesegae| to saat ' 
: “9700 od sp wed J 'nO® Liew" «belies Us : ei 
bo YEO XxoY wall at hovéres sous sox .doothe Fal of abtow x0 
‘txom at? Loved tohmcende, ot do dovedubyed bin Vests" ak 
ekdsad oat Bios oan corniand %e svalq w'Vihomtaly ott of teow os el 
“root dud? pekeuode qsov tect Wot Hb don Wioy ee baw nodose xt a ¢ 
 qnitecle o due Xoig 92 fioY wold me eae oie “be “tment idiom oben 
bosigtiot igpebeype ‘eee ol toslt ‘Santee odeat Pe neues oe me 



































4 ange 
oe kta a 


“‘putewel, oad at gaisiigu aot sdi'oaeconcrad La ie 
world ode tuttd hokittavd settee? Soot sex syed Biwiw dete tate on ! 

Levers mo Yysms ao dood bia wekduew) at otefonand owe ote wa ontoig 
qobacaadm- of fn tod hemlet seubhaotoh ate Haale toaadonue 4°04 om hes 
Dfod fine ndeoowns wile whit Suwdde ome Hatt bow edaee'a¥ p dbagas 


| inl i Re Sa ON ee, eee ee eee ee ey 


Se 


such times asa he would give me his congsent te keep thems" that the 
éefendant “was much delighted with them. He thought they were very 
beautiful but if that was what I wanted he would buy them for me as 

my birthday presents” thet follewing this conversation she went back 
to the plaintiff's store and told Hr. Gattle thet her husband had 
consented to her keeping the bracelets and she “left them there for 
charge 4” that in the fall of 1928 she bought from the plaintiff the 
vrooch im questiong thet she first teck it out "on memorandum” to show 
te the defendant; that she had on different occasions prior thereto 
expressed a desire to the defendant for s breech and that he had made 
no objections to her having one; thet when she toek the broech “on 
memorandum” from the plaintiif company she showed it te the dofendant 
and he sdmired it very much and said thot if she wanted it she could 
have it; that she then went beaeck to the plaintiff anc teld Mr. Gattle 
that the defendunt had given his consent te the purchase and thot she 
would keep the brooch; that from that time on she head it in her 
possession and the defendant saw it many timese The articles in 
Question were charged on the books of the plaintiff company to Mrs. 
Joyee. Mre Gattle testified, inter alia, that the credit was extended 
to the defendant; that most of the secounte of his firm were in the names 
of the wives of the respective husbands to whom credit had been extended. 
It further appears in evidence that the defendant took out a “jewelry 
floater insurance policy” in 1927, in which the assured are “James 
Stanley Joyce and/or Nellie Maize Joyce,” and which covered a number 
of very valuable pieces of jewelry, and that on Jume 13, 1923, he had 
a rider in the amount of $22,500 attached to the policy, to cover the 
two bracelets purchased from the plaintiff. Following the sale, the 
Plaintiff reecived from the defendant on account of the purchases the 
following cheeks, each signed by the defendant: 
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*suguat Sth, 1fe8, draw om the (llineie Merchants — 
Truss Ue VRAGREOs kLie Oe en eee inkareve BBO .OO 


Deee Lath, 192G, drawn om the Vomtiinental & Come 
mercial National Barks, Chicago evessesereveeve 1500200 


Mareh 6th, 1929, on the seme bank as shove eeesesese 160.00 

Jume 15th, 1929, om the same bank ac ehOVe coecseees 2500200" 
The witness Gregg testified thet im addition to hie dutics as office 
manager for the defendant ot hie place of business in Chicago he had 
control of or responsibility for My. Joyce's fumds and the drawing of 
checks; thet the defendant hed directed him to draw the sforeuaid 
checks, but had not explained te the witness whut the cheeks were forg 
that on March 4) 1929, the defemiant enlled him to hia ef ie and 
directed him “to write a letter te &. Me Gattle & Company ané ask them 
for » full statesent of sceount and -- 2. You note that this letter 
apenks of a check for ome thousand Gollers. A» Yeo. He directed me 
to draw that check at thet time and enclose it with the letter. <<,» 
Had you vricr to thie time had any talks with Br. Joyee about 2. EH. 
Gattle & Company's account with Mre. Joyce? A. Nos only he had 
previously directed me to draw cheeks to them but had not explained 
what the cheeks were fore Gs Did vou knew prier to the writing of 
the letter of March 4d, 192%_ that the chocks were to be payment on 
the jewelry sccount? A. Nog i did not» {+ This wee the first 
knowlecge you hed ef that fact. A+ Yeus Ge That iw, on Moreh 4, 
19292 As Yeue" In obedience to the directions of the defendant, 
Gregg sent the following letter, in which was inelosed a cheek for 
$1,000, to the plaintiffs 

"Mareh 4th, 1929. 

Be Me Gattle & Cos, 

New Yorks Hew Yorke 

Gentlioeneni- 

We enoloee cheek fer ©1900.00 to apply on 


aecount of Mra. Nelle Me Joyee. Will you please 
send am itemized bill of Mrs. Joyce's account showing 
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purchases and credits imeluding all payments and showing 
the dates of some. 


Yours tr ® 

dames Shanley Joyee, 
JP?G°LW By dehn ». Gregg 
Enelosure” 


The witness further teetified that e« few daye later the following 
statenent wer received free the plaintiff: 


*tatenent 
Rew York March 6th, 1929 
Sree Js ‘tKanley Joyce 


To Re Me Gattle & Ce» fr 
akinesenithe & Jewelers 
703 Fifth MVQRue «- _Bihe Regia Hotel 


ee ee ee rs NATE ASS SB EN EN AT Ne A RE I tn lA 


1928 
™ 12,500 «00 

Get. 14 Re-enameling Fin 13.45% 

Breech 6 9S00 200 

2B ,~8175.50 

Credit 
ARI « & By Bracelet 4 900.009 
Me & “ vewittiance & gI0O 209 
Cete 4 “ wrist watch 19278400 
D@@e 3 * yremittance 49000400 

* a * " 1 9000 200 & 
Dgncae 


‘Sy request’ * 
The witness further testified that on June 15 he wrote, in lead 
pencil, at the bottom of the aheve statements 


"Jun 15 bd 2500 ata 200 
LG» 


that when he recvived the statement he showed it to Mre Joyce amd that 
the latter then made no conment in reference to the eames that on 
Jume ll, 1929, he sent a further cheok for $2,500 to the plaintiff 

and that on June 15 the following letter was received from the 
Plaintiff: 
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*“Jume Lith, 1929 
Mire Je Ge Joyet, 
307 HW. Michigan vee, 
Chieages Tile 
Dear Sirte 
We acknowledge receipt of your cheek for (2500.00, 
which has been eredited to your account, with thanks. 
Very truly yours, 
TA ta” 
The witness further testified that when he received thie letter he 
made the aforesaid pencil notation at the bottom ef the statement. 
This statement remained in the posacasion of the dwfendant and wae 
produced by him at the trial. The witneas further testified to the 
receipt, by the defendant, of the following additional letters from 
the plaintiffs 
"August 8th 1920 
Mrae Je Stanley Joyoe, 
1540 Lake Shore Dre, 
Chigego@, Tlie 
Dear Mree Joyoete 
I am in reeeipt of your kind note of the Gth inetant 
with check fer 92000200, chich has been credited to your 
account, with thanks, and find enclose herewith etatemente 
Agreeable to your request, 1 hand you herewith 
éeseription and valuation of the two bracelets, for inaurance 
pur poseae 


I lock forward with plessuroble anticipation to your 
Call, and remain 


Very truly your, 
EMG 1M 
Pe Ge 1 copy ie for your file and the other for the insurance 
company, we also have a copys” 
"December 1Sth 1928 
Mire Je be Joyoes 
307 Se Michigan Avec, 
Chieagos, Tlle 


Dear Girt- 
We acknowledge receipt of your cheek for $1000.00, 
which has been credited to your account, with thankse 


TAm* Very truly yours, 
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*“Mareh 6th 1929 


Mr, James Stanley Joyo, 
S07 We Michigan AFG ag 
Chieage, Tlle 


Dear Sirt- atte Mre John i, Grege 


We acknowledge receipt of chock for 01000.00, 
which has been erecited to KMrae Jeyce's account, with 
thankse 


agreeable te your request ef the 4th instant, 
we are enclosing herewith itemized statement of the aecount, 


and remain 
Very truly yours, 
TA sm" 


‘Auge 14th 1929 
Mr» Js Otenley Joyce, 
307 Ne Michigan ‘vee, 
Chiengos Tlie 


bear Sirte 
Our accountants called cur attention to your account 
showing a balance of $16758.50. 


The last payment of (2000040 wae received on Jume Lith. 
While we Go not wish to appear as urging payment, they contended 
that poymenta ehould be more frequent or for larger amounts, 
considering the fact that the account is a year olde 


We would appreciate your letting us knéw what you can 
ée about the account, and remain 


ii Very truly yours, 


On November 1, 1929, the following ictter was sent to the defendant 
by Leo Spita, attorney for the plaintiff: 
Kovember lst,» 1929. 


James Stanley Joyce, Esqee 
307 North Michigun «venue, 


Chieagos, Tlie 
Ret Be Me Gattle & Cos 
vat Joyce 


-_ —_—_ ne one fe *#e ee e& ee @ 


Dear “irs 


Our client &. HM, Gattle & Coe of this city has handed 
us your account which shows a balance of §16,736«50 due ite 


Before doing anything further in the matter, we trust 
that you will send a check and we, therefore, await word from 
you accordingly. 

Very truly yours, 
CL:BT 


Regs Mail® 
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Thomas MeGuire, a member of the NoGuire & “hite Dectoctive Agency, 
testified thet he received the aforesaid letter “from one of the 

lady clerks im My. Joyee's offices” that “I have known Joyce and 

his brother anc knew their father and their grandfather, and I have 
had more to do with any cifficultics they hat for a great many yearss” 
that he hod telked with the attorneys for the defendant and Mra. Joyce 
im reference to their marital troublea and that he went the follewing 


anewer to the letter of Lee Spitar 
*“Ghicsco, Nowe 4, 192%. 


Mesures Cpita & Sromberger, 
56 Pine Ste, 
Wew York City, 


Gentlemenie 

Your letter of the ist inmate, to James “tanley 
Joyee is before me for reply, and in relution therete I want 
to say that Ure» Joyee hae sued her bisband im Chicago 
charging him with cruelty. 4m investigation has been made 
of two previous marriages by Mre. Joyee, and om the evidence 
secured from that investigation Mr. Joyce's lawyers have 
filed an answer to hor b111 setting forth that ashe was not 
properly diverced from her previous marriages and way not be 
the lewful wife of Mr. Joyee.s 


in view of that fact it has been deemed consistent 
to withhold the payment of any bills contracted by Brae Joyee 
pending = hearing of the matter in court here, The question 
thet effect your bill shoule be decided here within five or eix 
months, and if you file suit against Mre Joyce in thie jurie- 
diction you would mot get a heaxving en your cus) for at Least 
two yeors in my judgment, and we feel we will have ito do with 
your claim we we have with other ¢laima, ask you to wait until 
the ease in court here is adjudicated. 


I presume thot she would not have gotten the credit 
thet she ¢4d from your firm if it was met for the fact that she 
bore Mr. Joyce's name» If that is true then it is my opinion 
thet Mr. Joyce should pay your bili when he ean do so without 
injuring the case referred te abovee 


Mr. Joyee is represented in New York by the law 
firm of Campbell & Boland, 9 E. 4let Ste, and if you should 
send this letter to Mr. Boland of thot firm I am inclined to 
think that he woule concur im the views expressed here. If 
you have some views that you think I should know about I would 
be glad to hear from youe I will do all that I enn to help you 
get your matter satisfactorily adjusted, but I cunnet say or co 
anything now that would be prejudicial to my client's welfere 
when the ease comes up for hearings 


Very truly yours, 
(Signed) Thomas MeGuire.” 
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The defendant contends that the evidenee does not warrant 
& finding that there wae direct authority te buy the jewelry in 
question. After a eareful examination of the evidence bearing upon 
this contention we have reached the conclusion that it is without 
merit, and in this connection we may say thet the defendant did net 
testify in the case. The defendant etrenuously argues thot the 
fact thet the jewelry wae chargec te Mree Joyce conclustyely proves 
that the eredit wae extended te hers The testimony of rae Joyee 
and Mr. Gattle bearing upon the txo transactions is not rebutted, 
Schouler, in his work on Merrizge, i iverece, Separation and Domestic 
Relations, 6th Eds» vole 1p pe 120, sayst “The husband is not 
relieved by the single circumstance that the goode were charged on 
the shop books to the wifes since prima facie the actual eredit 
is always supposed to be given to the husband." the author cites 
many cases in support of thie statement of the law. Im 27 Ae he Rs 
565, the annotator states: “It appears to be well settled that, 
while the fact that the seller charges the goods to the wife or 
renders « bill in her nome may be evidence tending to show that he 
was, in fact, giving eredit to her exclusively, and net to the 
husband, yet this circumstance alone is not conclusive, but may ve 
overcome by other evidence showing that the eredit was given to the 
husband, so ae to render him liable." In support of this statement 
ef the law the armotator cites many ecnses. To cite from a few of 
the Hew York cases: in Rosenfeld ve Pecks, 149 Apps Vive 663, 154 
Ne Yo Suppe 302, it was held that the fact that the bill for goods 
s014 to the wife was made out to her by the seller is net conclusive 
that eredit was in fact given to here In Aymold vs J Dhen, 9 Daly 
(NW. ¥.) 198, the court held the plaintiff was properly allowed te 
explain why the goods were charged on his books to the wife, and not 


to the husband, and might show that it was his custom to enter upon 
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his account books the names of women whe dealt with him, but to 

send the bills for the purehnees to their husbands; that the question 
as to whom aredit ia given by a tradesmen is one of intent, and that 
he may explain entries in his books, aw well as reecipts and similar 
writings, which primg fagic vontraciet his asvextions on the subject. 
Im Wichetrom ve Peeks 148 Ne Yo Ge 596, the court held that in an 
action against @ husband for the price of dressex supplied to hig 
wife, evidences that the secewmt eas kept im the wife's name and the 
bills sent to her, did not show as a matber of law that the eredit was 
given exclusively to the wife, und the question should have been gub- 
mittsd te tne jury. In conclusion we may say thet it is « matter of 
common knoviledge that aterekecpers very frequently charge the artiele 
sold, to the wife, whereas in fact the erecit Ls extended te the 
husband. “hile the evidence showing payments on account by the 
Gefendant does net make out » prima facile enaw timt he authorised 

the purchase of the jewelry, nevertheless, it is « circumstance to 

be comeideree in connection with 211 the other «vidence in the case 

im cetermining the defendant's liability. (tee Earringtom ve \nebles 
84 Ills Apps 593, 594.) Im the instant cave it is admitted that 

the defendant was m mam of very large means and he made no effort te 
prove that Mre» Joyce had any meone of her own, and under all the facts 
and circumstances in evidence it »~euld seem highly improbable that the 
Plaintiff extends the credit te her. 

The plaintiff contends thet “evon though there had been no 
authority im the first instance, Joyce's ratifiention of the purchase 
is clearly established.” The defendant contends that the finding 
of the court cannot be juctifiec upor the theory of ratification of 
the purchase. In our judgment the finding of the court eam be 
sustained upon the theory of ratifiesation. 

We deem it neceanory te state that the defendant, in his 
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original brief, hes not reine? any question ag to the admissibility 
ef any evidence offered by the plaintiff, but in his reply brief 

he states that “the evidence of Mrae Joyce was not legal evidenee. 

ve presume this Court, in considering the ease, will aleo ignore 
evidence in the record which, wider principles of law well known to 
us all, ie evidence that ia incompetent, irrelevant and lomaterials.* 
Under the settled rules of this court the plaintiff hea the right to 
insist thet this argument of the cdefendent be ignored. “¢ micht say, 
however, that the general rule seems to be thet if the wife of « party 
hae seted as the acent of her husband in the business transsetion as 
te which ehe hes teetifieds, she is competent. The fellowame «re a 
few of the Tliimeis cases thet sustain thie statement ef the lew? 
Donk Broge Cond Uoe ve Stroebters 229 ills Li4g SAgbertuon ye Mrogts 
83 Tlie 1163 , ILE Appe 458. The tentimeny of 
Mre. Joyce wade out a facie case that the d«fen¢ent made her hig 





agent in the tvo transactions in question, and the defendant did not 
see fit te dicpute her testimony. Zorecver, there are ether fects 
and circumstances im evidenee thet strongly support her tectimony in 
that regard. Im ‘‘igmore on Evidenee, iat Edey acces C1é, the author 
says: “A very common exception is that which qualifies husbend and 
wife wherever the transaction im iasue wane alleged to have been con- 
duoted wy the wife as pagent for the husband, or (sometimes) by either 
as agent for the other. Under thie clause, it seems to be proper 
enough to hold that the person offered under it may also be the one 
to prove the agency which thus cunlifies the witness. This exception 
was instituted on the general principle of necessity, and hence, in 
at least one jurisdiction, it is found developed as an original part 
of the comaon law.” if it were necessary, a number of cases might 
be cited in whieh ‘he agency has been proven by the tevtimony of the 


wife, Witeheli v. Hughes» 24 Thle Apps 508, 309, 10 a cane in pointe 
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(See also Donk Bros. Coal Co. ve Stroetters oupra, ps 137.) 
The plaintiff contends that the finding of the trial court 


@an slseo be sustained upon She ground thot the articles ef jewelry 
were necessaries suiteble te the wealth of the defendant and the 
position in life of the latter and his wifes the cefendent cantends 
to the contrary. ‘e do not deem it necersary te pass upon thie 
éGisputed question. 

The defendant, without pretest of any kind, made gtbetential 
payments on the account from time to time, and he sever indleated to 
the plaintiff firm that he would net be responsible for the payment of 
articles that hie wife had purchased or might purchane. The last 
payment om account was made on dume 15, 1929. About that time Mree 
Joyee commenced divorce prececdings against the defendant. There- 
after the defendant cenzed his payments om the secount and it is 
evident from the letter of MeGuire that payments were halted because 
of the divoree proceedings» The following, from the letter of 
MeGuire, is not without some bearing upon this case: “I presume 
that she would not have gotten the credit that ashe did frem your 
firm if it was not fer the fact that she bore Mr. Joyce's name, If 
thet is true then it is my opinion that Mr. Joyce should pay your 
bill when he can do so without injuring the case (the diverce onse) 
referred to abovee” And the writer further adds that “in view of 
that fact (the divoree case and the defense made to the same) it has 
been decmed consistent te withheld the payment of any bills contracted 
by Mre. Joyce pending a hearing of the matter im court here." It 
seeme clear from the entire ovidenee that the failure of the defendant 
to pay the balance due upon the bill arese from his moritel difficule 
ties, but surely the plaintiff firm should not be made to suffer 


becauce of that situations 
The judgment of the Superior ow ef Cook county is 
A 


IRMEDe 
Kerner, Ps i+» and Gridley, J., concure 
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WILLIAM Fe ANNOLD, 
Appellant» 


APPEAL PROM MUNICIPAL cowl 
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OF CHIGAae. 
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Mi. JUSTICA SCABLAN DELIVSAKD THE OPINION OF THE COUNT. 


Wilitan P. Arnold, plaintiff, sued Te Ae Jones and 
Ve Te Smith, cefendents, in the lunieipal court of Chicago in a 
tort action. There wan a trial before the court, without a jury. 
It appears from the bill ef exceptions timt at the conclusion of 
the plaintiff's evidence the case was diomissed by agreement as 
to the defendant Smiths, altheugh the common law record doos not 
show that an order to that effect wan entered. However, the 
failure to enter the order is of no consequence. At the conclusion 
of all the evidence the court found “the defendants” not guilty. 
Judgment wae entered upon the finding and this appeal followed. 

Plaintiff's statement of claim elieges that on "October 
6» 1930, while the plaintiff with all due care was driving his 
automobile along what is mown ae the Outer Drive im the City of 
Chicago in a northerly direction, the defendents “+ ‘+ ‘mith and 
T. Ae Jones through their several agents so carclesaly amd negligently 
managed snd drove their respective sutomobiles that the automobiles 
of the anid “. Ts Smith and T. Ae Jones struck the automobile of the 
Plaintiff with grent force und violence, demaging the cutomodile 
of the plaintiff to the amount of $459.79 and ot the same time 
injuring the left arm and left knee, stomach and left hip of the 


plainti¢f to the damage of the plaimtiff of 91,000-" Sach 
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defendant filed an affidavit of merites, Plaintiff states that 
“no point isa raised on the pleadings.” 

Phaintiff thus states his theory of facts "The plaintiff's 
case is that in the late afternoon of October 6, 1930, the plaintiff 
was driving his automobile in a northerly direction on the public 
street or highway in the City of Chiesge known ac the Outer Drive 
in the vicinity of Forty-sixth Streets that he was driving im a caree 
ful manner at a moderate rate of speed, about twenty-five miles an 
hour, taintaining thet northebound lane of traffie nearest the center 
of the highways that the defendant Jones’ car waa, at that time, 
being driver vy Jonen* wife, the agent of Jonex, im the some direction 
in @ parallel lane of treffie to the right of the plaintiffs thet 
when the plaintiff's autemebile wan abreast of thet of the defendant, 
Jones, in passing, the latter was driven wo megligently that it 
swerved te the left striking pleimtiff's autemoebile, knocking off 
the right front hub cap of plaintiff's automobile anc pushing the 
cer to the left inte the south=-bouwn traffic s¢ that it was struck 
by an oncoming Phlereesirrew (that of the other defendants + vs 
Smithe)* The accident occurred on October G, 1930, on the Outer 
Drive in Chicsgo, somewhere between 46th and 48th streets. while 
the plaintiff states the accident happened about 5 pe Mey one of 
his witnesses and also the witnesser for the defendent fix the 
time of the accident “about 5150 pe me” The plaintiff testified 
that “the weather was slightly misty and the street woe somewhat 
slippery." Meleolm Stewart, 2 witnene for the plaintiff, 
testified: “It was not dark by any means and it wae not particularly 
light. It wae sort of a murky afternoon, around 5100 of clocks 
To my recollection no one at that time wae using lighte." Ome of 
the witnesses for the defendant testified that "the weather was 
fainy and very dark. The vehicles were all lighted,” while another 
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witness for the defendant testified that “1i woe « dark, very 
foggy night, very foggy and very misty," and still another witness 
for the defendant teetified: "It wes oa dark afternoen and had 
been misting inte in the afterncon and was a drizzly rein at 8430. 
The automobile treffie all hed their lights on. Wy vehicle had 
ite lights one I turned the lights on the car before I Left the 
garage.“ The testimony for the defendant Jones was to the effeet 
that his ear did not touch the plaintiff's ear at a1) ane thet the 
eollision between the cares of the plaintiff and the defendant onith 
was due entirely to the earclesuness of the plaintiff.  ‘everal 
witnesses for the defendant testified thet the enx of the plaintiff, 
just before anc at the time of the secident, wac going sbout forty- 
five miles an hour. There were four lanes of traffic south-bound 
and twe or three lanes northe-bound. the traffic was heavye The 
plaintiff stated that just as he was about to pase the car of the 
éefendent Jones the latter sudcemly turned hie ear and struck the 
right front hub cap of plaintiff's ear, turned it sround amc threw 
it into the path of the onyx of the defendant “mith, which vas 
traveling south and which atruck plaintiff's ear head-one The 
plaintiff testifiee that at the time in question he was going about 
twenty-five miles on hour and that he did not reenll whether he had 
given eny notice of his intention to pass the car of the defendant 
Jonesg th t when he intended to pase other cars that evening he 
4id not always blew his horn. Later in his testimony he ateated 
that he wes morally certain that he did use his horn in passing the 
cor of the defendent Jonese 

At the conclusion of the evidence the trial court found 


the defendants not guilty. ‘The counsel for the plaintiff then 
insisted that if the trial court would allow him « further opportunity 


to discuss the evidenee he could convince tuc court thet his finding 
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was mot justified by the factae. The trial court granted the 
request of the cowisel, bub, aftex heurimg further argument, 
adhered to hie findings 

The plaintiif comtenéde that “there was ne competent 
or eredible evicenoe intreduced tc make out a defense to the 
plaintiff's prime facie case. A finding should have been made 
and jucgment entered thereon for the plaintiff.” We have carefully 
Pead the entire 6111 of oxeeptions and sve sutiefie: thet there is 
no merit in this contention ami that the triel cowrt was fully 
justified, under ali the evidemee, in finding for the defendants. 

The plaintiff further contends that the trial court erred 
in refusing two ef the propowitions of law mubmitted by the plain- 
tiff. There is not the slichtest merit in thie contention. 

The 6112 of exoeptions shewg that the trial ceurt eas 
feir and patient in his conduct of the trial. ‘The judgment of 


the Municipal court of Shieago should be and it ia affirmed. 
APPIVR De 


Kerner, Ps Jey and Gridley, J», concurs 
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MICHASL DEDBO, és f 
Defendant in Error, é 





Ve ERROR TO/ CIRCUIT 
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mame Vere SEATS a GOURT, COOK couNTY 
corpses HARRY BROUNSTEDN ! , mene 
and SGTHER BROUNSTEIN, 1 O67 TA. 62. 
Plaintiffs in lirrore ) &% 6G belie UW me 
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Me TUSTICK SCAMLAM BELIVIRED THE OFINION OF THE COURT, 


The complainant filed a bill to foreclose a junior 
mortgage upon certain property in the city ef Chiesgo.e The case 
was referred to a waster, who found that the complainant wag 
entitled te a foreclosure of the trust deed in question and a 
sale of the premises. ¥eom a deeree entered in conformance 
with the recommendations of the master, the defendants (plaintiffs 
in error) have sued out this writ of error. 

The bill alleges that the defendant, Lake View State Bank, 
@ corporstion, net personally, but ay trustee under the provisions 
of a deed of trust, executed and delivered 36 promissory noten, 35 
fer $150 each and one for $1,350, “one note being due on the 15th 
day of each and every month beginning on January 15th, 1930, anc for 
36 months thereafter, and the last due on Dees li, 1952, each and 
all of said notes bearing interest at 6 per cent per annum;" that 
om the reverse side of each of the notes appears the following: 

“For value received, we hereby guarantee the payment of this note 

and all expense of collecting the same, including attorney's fees, 
ané waive protest and notice of non-payment and diligence in 
collecting the same, and consent that seourity may be taken or the 
time of payment be extended without impairing this guarantee. (Signed) 
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Harry Brouncstein esther Brounsteine” The bill further alleges 
that to secure the payment of the notes the Bank, as trusterc, 
executed and delivered its truct deed in the nature of a mortgages 
textiles conveying to the Chicsce Title & Trust Company, ec truntec, 
the property in question. The b111 further alleges that o11 sume 
due the complainant "are eubject only to the licen of a trust deed 
for $55,000.06 to the Chieago Title & Trust Cos, as Trustee.” ly 
the anawers of the defendants Harry Brounstein and Kather Brounstein 
they admit the execution of the trust deed im question and that they 
signed the guaranty upon each ef the notes, “but they suy at the time 
complainant declared the notes due and began this foreclosure pro- 
ceeding, he had im hie possession more than enough money belonging te 
these defendants to pay the instaliments olsimed te be due, and there 
was, therefore, no default, and the complainant, at the time of the 
filing of the bill was indebted to these defendants, and not entitled 
to file the billg * * * that at the time of filing the »i1) complainant 
owed defendants $600 which he retained cut of the (6600 claimed to 
have been loaned these defendants. That he only loaned them the sum 
of $6000, and charged an usurious charge of (600 ae a commission for 
leaning his own money» That he wos indebted to them in the further 
sum of $700 as part of the purchase price of other property to which 
they hed given him a deed which he failed ma neglected to pay these 
defendsnts, and that at the time of the filing of the bill of complaint 
the complainant was indebted to Harry Brounstein in the further eum 
ef $1200 for services which he, Brownstein had rendered for the com- 
Plainant and which complainant had refused and neglected te pays" 
the mister found, inter aling that on October 245 1929, 
the defendant Lake View State Bank, a corporation, as trustee 
under the provisions of o trust agreement dated Moreh 14, 1927, and 


known as Trust Noe 108, negotiated for a loan with the complainant 
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herein in the sum of $6600, 2aid lesan to be secured by a junior 
mortgage on the premises im queations thet the Bank made, exceuted 
ané delivered its 36 principal promissory notes, all bearing date 
Osteber 24, 1929, mmbercd from 1 toe Sé, both inclusive, mace payeble 
te the order of besrer, notes sumbered 1 to 35, both inclusives being 
for $150 cach and note Nee 36 being for the eum of $1550; note Noe 1 
being duc and payable on cr before the ith day of Jomuary, 1930, and 
one of waid notes numbered 2 to 46, both inclusive, being due and 
payoble on or before the 15th day of each and every month thereafter, 
in their numeri¢al, consecutive orders all of said netes bearing 
interest until waturity at the rate of six por cont per annum, payable 
monthly on the balances of principal remaining from time to time 
unpaid, and bearing interest after maturity at the highest rate for 
whieh it waa then lawful to contract. “Third: The Uaster further 
finds that each of the principal notes aforesaid bears the follaving 
notations om the face thereof: ‘'Thie note is secured by a junior 
mortgage,* and ‘This is one of the principal notes described in the 
within mentioned trust deed. No. 57480, Chicago Title and Trust 
Company, Trustee’; that each ef anid notes also bears a guarantee, 
on the reverse side thereof, which is in words and figures as follows: 
‘For value received, we hereby guarantee the payment of this note 
and all expenses of collecting the same, including atterneya' feen, 
and waive protest and netice of non-payment anc diligence in colivcte 
ing the same, and consent that security may be takwn or the time of 
payment may be extended without impairing this guarantee.’ (Signed) 
Harry GBrounstein (Signed) Kether Brownstein” fhe master further 
found that for the purpose of further eccuring the payment of the 
‘principal indebtedness and the interest thereon the Bank executed and 


delivered its certain indenture, in the nature of o trust deeds 
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bearing date Coteber dd, 1920, conveying and warranting to the 
Chieage Title and truest Company, a corporotion, as trustee, the 
premises in question. The mister further found thet the complainant 
Wat, at the time of the filing of the bill, “and is now, the legal 
helder and owner of all of the prineipal notes hereinabove desoribed, 
and ef the trust ceed securing the samee” The master further found 
that notes numbered 1 te 4, both inclusive, matured on the 15th days 
of January, february, Mareh and April, L950; thet om eaid dates there 
alse beeome due the monthly installment of interest en the principal 
note then maturing, together with the monthly ineteallment of interest 
on the principal notes then remining unpaid; thet the Bank and the 
Brounsteings defaulted in the poyment of the said principal and interest 
amd thet the ¢cefault #t121 continues. The waster further founds 
"ixteentht The Master further find: thet while the principal notes 
hereinabove described (of which the compluinant herein is the legal 
holder and owner, se aforesaid) agereyate the um of $6,600, the 
proofs in this cause show that the complainant hereiu did not pay out 
the full eum of 46,600 to the defendant Ieke Vier State Banks 4 core 
poretion, as Trustee, etesg that waid complainant deducted therefrom 
the sum of $600 an and for commissions for the waking of said loans 
which sum of $600 was, in fnct, a charge for the use of the money in 
addition to the interest charge of six per cent per annum, provided 
for im snid notes and in the trust deed sceuring the some. Sixtecnth*® 
The Master further finds that eald sum of (600 was usuriously obtained 
by the complainant from the defendant Lake View State Banks a cor- 
poration, as Trustee, and wos retained by anid complainant; that by 
reaven thersof, the amount of moncy duc to the complsinant under his 
principal notes and trust deed, should be reduecd in the smount of 
$600) that im addition thereto, no interest heresfter accruing or 
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notes, and that the smount mow due toe snid complainant showld be 
redugeé te the extent of any end all interest heretefore paid by 
the defendant to the complainant on secownt of caid notes; thet all 
ef said deductions should be mde becouse of the neurious rate ef 
interest charged by anid complainant te the defondent, in eonncetion 
with the «foresaid loan.*® 

The major contention of the defendants Harry Brounstein 
end Esther Breunstein is thet they “were the owners of the real eetate 
sought to be foreclosed, aud traneferred the title therete to the 
Lake View State Ranks in Trust, but retained possession of their home> 
teat, and were living therein at the time of the making of the trust 
Geec herein, anc dié net release or waive their homestead, and there 
is mo release of homestead in the Truct Deed being foreclosed. * * * 
Yet the Court, in ite dee ee fails to set off sny homestead, but 
écereed the cale of the whole of the premises, including the hemne- 
stead of defendants." By reference to the bill it will be found 
that 16 does not contain any allegation with respect te a homestead 
or Claim of homestead in the premises. Im erder te avail of the 
benefit of the Homestesd law, it 1s incumbent on o defendant, in 
& suit to fereclone a mortgage, to allege, in his anewer, such facts 
ae eertainly bring him within the protection of the lew. (Zymonds ve. 
Lappin, 92 Tlle 213+) It hes also been held that to entitle a 
éefendent in a partition suit te an allowance of homestead in the 
premices in controversy, the facts relied upon as establishing his 
homestead right must be averred in his anewer. (Seo sngele vy. 
Aldridge, 164 Tlle 353.) where the bill contains no allegation in 
Fegard to a right of homestead and the angwer of the defendant sets 
up no fact ox facts showing the existence of a homentond «t the ime 
of the execution of a mortgage, the right of the defeniant te =» home- 
stead in the premises, if he hod any, was not put im issue by the 
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pleadimgs. (See gher vs Mitohell, 92 Ill. 460.) ‘The mxter, 
in his report, made absolutely wo referenee with reapeet to a 
homerctead or claim of homeatend im the premises, and the defendantas 
in their objections to tse master's report, mace no objection that 
had any bearing upon the question ef s hamestead. Under the record 
in thie ease the ceivadants are im no poaition to reiee the instant 
contention. “hether or wet the dcLendants ean raige the question of 
homestead should @jectiment procesdingsa be brought against tuem is not 
befere ua for determinations 

it would appear fram the record that ne order was entered 
permitting objections to the master's report to stomd ae excoptlons, 
and the complainant, citing Marble ve Lhomacs, 170 Lise S45 wherein 
it was held thot confirmation of the muster’s report ia conclusive 
of matters of fact om appeal where no exeopiienms to the report are 
filed efter the master hes overruled tre objections thereto, 
strenuously arguee thet for the oid failure alone the cefendents 
are in no position to raise the instant contention. ve ¢do net 
deem it neveasary to consider this point made by the complainante 

We have curefully conefaerec several minor contentions 


‘rained by the defendants and find them te be without substantial 


merite 
The deeree of the Circuit court of Cook county is 
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Kerner, Pe Jey and Gridley, J+» coneure 
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JULIUS Ee LACKNER, f 
Defendant in Error, 


ERROR TO MUNICIPAL 


Ve 
COURT OF CHIGAGG. ‘ 
MARTIN Me GROSS, ) a 
Plaintiff in Error. )@Oe1A oOg4 


Mie JUSTICE SCANLAN DGLIVERED THE OPINION OF THE COURT. 


The plaintiff, a physician, sued the defendant te 
recover for mecienl services alleged to have been rendered to 
the wife of the defendant. A jury found the issues fer the 
plaintiff anc assessed his demsges at the sum ef $435. Judgment 
was entered upon the verdict and the defendant has sued out this 
writ of errore 

The defendant contends that the recovery cannot be 
sustained under any expresa contract with the plaimtiff. It 
is sufficient to say, in answer to thie contention, that the 
liability docs not srise from a promise, exprear or implied, 
nor does 1% rest upon contract obligation, but upon a statutory 
éuty imposed by the law of this state upon those cecupying the 
relation of husband and wife. “Under the statute in this 
State, Cahili'’s Ute che 68, pare 15, expenses of the family are 
chargeeble against the property of either husband or wifee It 
has been held in this State thet medical services rendered a member 
of a family were a family expenee and chargeable against the 
property of either the husband or the wife. Ve Bentley, 26 
Tlls Apps 2603 Yaloott v. Hoffman, 30 [lle Appe 77." (Leininger 
Ne Thoma, 255 Ille Appe Sy 10¢) A number of other cases to the 
same effect might be cited. 
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The defendant further contends that “the statutory 
obligation for family expenses dots not imply an obligation for 
needless and unprofitable expenses,” and argues, in suppert ef 
this contention, thet the plaintiff ron up “a large bill fer 
treatments of = subnormal woman, which treatments were not in fact 
helpful.” It is sufficient to say, in answer to this contention, 
that the mere fact that the services were not helpful would not 
prevent the plaintiff making a fair and reasonable charge for his 
services. The defendant also contends that the plaintiff did net 
“inform the husband of the facts," in reference to the alleged 
treatments. Under the statute the hushend is liable for me¢Leal 
expenses incurred by the wife even without his knowledge, consent 
or acquiescence, provided they were incurred while the family 


relationship was im existence. (See Cargon Pirie Seott & Coe ve 
Stanwood, 228 tlle Appe 281, 284+) We may add that there is 


much foree in the contention of the plaintiff that under #11 the 

facts of the case it is diffienlt te believe that the defeniant, 

whe knew of four operations performed by the plaintiff upon the 

wife of defendant, wos ignorant of the fact that between the operations 
the wife was reociving mecical attention from the plaintiff. 

The defendent contends that in any event the plaintiff 
should not wave been allowed a greater eum than $182, that a "judg- 
ment for any sum exceeding $182 is manifestly against the weight 
of the evidence" This contention in a meriterious oneo The 
statement of claim alleges that the claim is for professional sere 
vices rendered Mrs. Gross “during the period from August 27, 1926 
to March 2, 1928, which cleim ia in the amount of $435." On July 12, 
1928, the plaintiff sent to the defendant the following letters 
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“July 12th,» 1928 

Mrs He Me Grogs, 
139 North Clark Ste, 
Chiesgoe 
Dear Mr» Groast | 

i will be glad to settle thie account for 
$125.00 onph if it is paid within the next week or ten 
days, otherwise the total of 1182.00, aeverding to the 
itemized statement thet £ sent $6 yous must be poids 


Sineerely yours, 
Julius Be Lackner s* 


About the same time the plaintiffs sent to the defendant "an itemised 
statement of Mree Groes' account," which shows a balance due of [1826 
The atetement alss shows that the defendant tnd paid, on account of 
eervives, $422. It weuld appecr from the reward that after the 
defencant had refucecé to pay the “statement” tendered him in Julys 
1928, the plaintiff rained the charge for the treatments he had 
given Mrese Groga. The plaintiff's anewer te the inctant contention 
of the defendant ia that the defemiant dic mot offer to pay the 
plaintiff the cum of $182 during the triel, but om the contrary 
"“gontested the plaintiff's cuse to the whole of plaintiff's demand," 
and “has put the plaintiff to the expenue, deluy and vexetion 
incident to the suit,” and that therefore "at thie late date it 
comes with poor grace from the defendunt to sow insist that plain- 
tiff*s recovery should be limited to the said sum of $192.” By 
this argument the plaintiff, in effect, concedes that the instant 
contention is a mevitorious one. Im addition, we may say that it 
would seem, from all the evidence, that the defendant contested 
the entire cinim in good faithe 

If within ten days plaintiff files in this court a 
remittitur of 3251, the judgment of the Mumicipal Court of Chicago 
will be affirmed tm the sum of $162, otherwise the judgment will be 
ee oe eneer RED ETS APPIRMED UPON REMITTITURY 


OTHERWISE REVERGED AND REMANUEDs 
Kerner, Pe Jo, and Gridley, Jo, concure 
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MeKENZIR MORTAR COMPANY, fF a 


a corporation, 
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LAMRGHCE BATALE @t ales a ee See 
Pefendantse COURT OF CHICAGU. 
Ow I ‘s 3 
LAGRENCE NATALI and AMELIA Zo ¢ 9 
BATTAL! a . v G Pa te 4 foe) 4 
Appellantea. 


Whe JUGTICH ACANLAW DELIVEREE TEE OPIRION OF THS SOURT,. 


Tale is an action brought by the Mekensie Hortar Company, 
@ corperction, plaintiff, against Lawrence Batalis suelia Natali 
and Be Smalineky, defendants. The plaintiff claime a statutory 
eubcontractor's Lien against the premises at 156 Jeuth Jestern 
avenues Chiesgo, owned jointly by Lawrenee Natali and Amelia 
Natali, by virtue of a subcontract between itself ang Us “malinakys 
who had a general contract with Lawrence Santali fer the remodeling 
ef the promises. The cave was tried by the court and there was a 
finding thet the plaintiff recover from the three defendants the 
gum of $216.57 with interest and costs, and te have a mechanic's 
lien against the premises. The defendente Lewrence ‘atali and 
smelia Bateli have appealed from the judgment entered upon the 
findinge 

The plaintiff's statement of claim alleges that it 
entered into a contract with Gmalinsky to furnish mortar for the 
anid premises at a price of $375 per tong thet it delivered at 
the premises in question 57-75 tons of morter «t the price of 05-75 

per ton, to the value of 9216.57) that the last delivery occurred 
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on October 21, 1930, amd that a notice of mechanic's lien wae served 
upos the ewners om November 1, 1930. The appeliants, in their 
affidavit of merits, deny that materials were furnished in the 
amount of @216.573 deny thet they had been served with a notice 
of Lien, as required by the chatute, and allege that at the time 
the notice wae served they were not indebted to the general contractor 
but had paid him in fulle 

The appellante heave agsigned a number of “points,” 
ewhieh state correct abatract propesitions of law, but «o are unable 
te see how they apply to the gfactes of the cane, ac found by the 
trial court. 

In amewer to the appellants’ firet contention, thet 
"proof of delivery of matcrials ot pl<ee of cunutcuction hele not 
to preclude showing that materinis delivered were not used im build~' 
ing,” it is eufiicient te say thet the tried court was fully justie 
fied from the evicence in finding that the plaimtif: celivere te 
the building in question the materials alleged im the statement of 
@Clnim. I% is true that the defendant Lawrence Netali testified that 
“not all of the material went into my vullding. “hey took some 
next door," but thie evidence was rebubied by the testimony of 
He Ae Kincaid, who denied that any of the omtierial waa delivered 
mext door, and we are satisfied from a careful study of she evidcenee 
that the trial court was fully justified in believing the tent imony 
of Kimenid. Hatali mexcly testified thot net all of the material 
went inte hie building and he did mot pretend to state the amount 


that ¢id not go into his buildings 
The appellants contend that the evicence doen net show 


that personal acrviece wes had upon them or their agent, an required 
‘by the stntute. “ec have examined the evicenee beoring upon this 
contention and we are satisfied that the contention is without the 
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glightest merit. 

The appellants next contend that the plaimtiry failed ta 
prove the value of the waterials furnighed, ag required by the 
statute. There ia Ho merit im this contention. The plaintiff's 
statement of claim slleges that mortar to the value of 6216.57 wan 
éelivered te the premises. Thie ic not denied in the affidavit of 
merite of the appellants, and therefore, under Kule Ly sees (ik), 
of the Municipal court, it stands admittec. The appelianta made 
ne effort te prove thet the morter wie net of the value alleged in 
the statement of claim, and, indeed» ae the plaintiff claims, they 
would heve been precluded from so deimg because they fnilec te deny 
im the affidavit of merite the walue alleged im the statement of 
elaime 

The appellants contend thst the plaintif! follec te prove 
its case by a prepondcrence of the «vid nee. fhere ia met the 
slightest merit in this contention. 

Ag bearing upon the sincerity of all ef the points now 
Paised, suve one, ¥¢ may say that at the conglusion of the plain- 
tiff's evidence the defendants meade an oral motion fer « finding in 
their behalf and the sole cround urged in support of the motion was 
that there was ne proof o» to the value of the materiale furnished» 
and as we have heretofore chown, this point was without the slightest 


merite 
The appeal is devoid of merit and the jJudgnent of the 


Municipal court of Chicsgo ehould be smd it is offirmede 
ij APY IRM’ De 


Kerner, ?+ Jey and Gridley, J., coneure 
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EDWARD Go CAMP, formerly doing / ) | 
business ae Camp's Deiry cup j / 
Houses i ) 
<ppellants APPEAL PROM al CIPAL 
ve COURT OF CHICAGO, 
LOUIS COHEN and MYER TURBOV, | re oR f 
Amr FF A 
Appellees. 26 ¢ LefAe 624 
MRe JUSTIG! SCANLAN DSLIVERED THE OPINION OF THX COURT, 


On Hovember 12, 1931, the plaintiff (appellant) caused 
a judgment by confession te be entered in hie faver ant aegainat 
the defendants, Louis Cohen and Myer turbov (appellecs), im the 
amount of £19496.85. On Janumry 14, 1952, the defendants filed 
& verified petition praying thet the judgment cutered be vacated 
end set aside. then the petition eame on to be heuoré the plain- 
tiff “objected to the jurisdiction of the Court to entertain said 
motion, and also degucres to the sufiiciency of anid Petition.” 
The objections were overruled and thereupon an ordexy woe entered 
“that anid judgment be opened, thet leave be and hereby is given 
to the defendant to appear and to make defenee herein, that a trial 
of this enuse be had notwithstanding said judgment, thet said judg- 
ment stand as security, and thet execution herein be stayed until 
the further order of this Court, and thet the offidavit stand as 
affidavit ef merits in this couse.” The plaintifr has prayed an 
appeal from the entry of this orders 

The defendants have moved this court to diamise the 
inetant appeal, upon the ground "that the appeal wes taken from 
an order allowing a motion to vacate a judgment by confession 


entered on the 14th day of Jonuarys 4+ -* 1032, and giving the 
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defendants lesve to appear and make defense therein, and that a 
trial of the cnuse be had, which said order is mot such « final 
order as is contemplated by Section Yl, Chapter 116 of Smith-Hurd's 
Revisec Statutes, 1931, and that by reeson thereef, this court 
cannet acquire jurisdiction of the subject matter.” Pare Gl, sees 
Pl» Che 110, Smhill's Til. Reve Stes 1951, provides: “Appesle shall 
lie te and writs of error from the appellate or supreme court, as 
may be allowed by law, to review the final Judgments, orders er 
Ceereca Of amy of the clreuit courts, the superior court ef Cook 
county, the county courts or the city courts and other courte from 
which eppeals and to which writs of error may be allowed by lew, in 
any suit or proeeeding at low er in chaneecry." & final judement 
reviewable by appeal or «rit of oxroxy must be euch decieion of the 
court as s¢ttles the rights of the parties respecting the aubject 
matter of the suit or some definite and separate bronch thereef 
and which concludes them wntil reversec oy set aside. (Orw 
Somley, 322 tll. 291.) An order opening up a judgment by confession 
and grenting leave te plead io not a final order, but merely inter- 
lecutery, and is not appealable. (‘ee Farmers Bank of North Henderson 
No Stenfeldt, 258 Tlle Appe 428, ami causes therein cited; alse 
Zayengon & Jone ve Adeleon, 232 Tile Appe 461, ant cases therein cited. 
The plaintiff cites, in support of his contention that the order 
appealed from in a final one, Jeliey vs Kheim, 257 Thle Appe L?l> 175, 
but that case has no application to the motion new before use 

We held that the order appealed from is not a final one 
and is not appealable, and the motion of the defendants to dismiss 
the instont appeal, at appellant's coats, is allowed. 

APPEAL DISMISGE) .T APPELLANT'S COSTGe 

Kerner, Ps Je» and Gridley, J+, concurs 
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GHICAGG TITLY AMD TRUST COMPANY, 
a corporation, 
inant and Appellee, 





ve IuTernocurony 
AMUREW J. VLACHOS et ale, 


Defendants. APPEAL FHOM LIT RLOCUPORY 


OREM OF TH CIRCUIT COURT 
GY COOK COUNTY APPOINTING 
A Ree. IVER. 


671.4. 625) 


MR, JUSTICES SCANLAN DALIVEXED THR OPINION OF THE COURT. 





HERCULES Js VLAGHOS, 
GeaDefendant and Appellant. 


: \ 


This ig an appeal by Heroules J+ Vlachoes from an 
interlocutery order appointing a reociver upon a bill to foreclose 
& trust deed sceuring « bom’ issue of 620,000. 

The appellant contends that “the bill of comploint was 
insufficient to warrant the gronting eof any relief, for the rexson 
that the 5111 did not allege that the itlas Exchange National Bank 
of Chicago wan the owner of any bend or vonde whatsoever.” The bill 
contained, inter alin, the following allegations 


"That subsequent to the said dwfault, on, to-witi January 
15, 1932, your orator, ae Trustee under the Trust Deed herein sought 
te be foreclosed, wae served with o written notice specifying the 
esié defaulte and demanding that your orater file ita bill to fore- 
Close said Trust Deed, which written notice ia as follews: 


‘Jamuary Sth, 1952. 


Chiesgo Title & Trust Company 
69 Veat eee Street, , 
Chiengos, lllinois. 


Gentlemen: 

The und ¢ Atlas Axchange Dational Bank of Chicage, 
notified you Pr it is the legal owner and holder of vende of the 
face value amounting to Sixty-seven Mundred Yollare (§6700.00) and 
a it is the owner and holder of the interest coupons evidencing 

the interest on said bonds, which bonds and interest coupons were 
> nage are secured by a trust deed made by Andrew J» Viachos 
divorced and not remarried), to Chicage Title & Trust Company, as 
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Trustee, bearing date May lp 1928, and recorded in the legistrar's 
Offiee of Cook Vounty, ‘Lilinois, ae Yecument Jos 408725; aaid bonds 
being a part of the total iswue of bonds secured by said trust deed 
aggregating the principal eum of Twenty Thousand Lollare (4209000.00). 
You are further netified that d«fawlt has been made in the 
payment of principal amounting te Ome Thousend Dollars ($1,000.00) 
due om May 1» 19351, ami alse the payment of interest on each of 
said bonds as calliec for by interest eoupens due on November 1, 1932, 
im the payment of onid interest, that anid default til continues 
and hag continued for mors than twenty deys last post; that on 
account of gaid default, the undersigned has elected to declare, 
anc does declare, imuediately cue payable the entire principal ine 
debtedness dexcribed in and secured by said trust deed, together 
with all interest thereon, and the undersigned doen herehy request 
amd demand of you, said Chieago Title & Trust Company, as Trustee, 
as aforesnid, to institute proceedings to foreclese the Lien of se: 
truet deeé in order to satisfy the indebtedness secured thereby, and 
the undersigned offers to give yous, under and in accordanee with 
the terms of cald trust deed, such indemnity ae you auy requires 


sag iceenet rakes Soot une 
ane that said defaulte nor a sese thavudee Geen eat remged 4 ed 
within twenty (20) days and ouch d ofaultse ot431 continue.” 
The bill alleges that the premises involve are located st 5512 
Diversey avenue, Chicagoy that they were improved with a brick 
building containing one atere smi two five-room apartmentay that 
the premises head s frentage of 25 feet on *ullerton avenue, and ao 
depth of 125 feet; that the gross rental received from the premises 
did mot execed $2,200 per year, and that the net income therefrom 
was $1,400 per year, out of which swum it was necesvary to pay taxes, 
interest and pre-paynents en the mortgngey thet the interest amounted 
to $1,200 per yeary that a pre-payment of $1,000 beenme due om May 1» 
19324 that the mker of the note and trust decd involved was insol- 
vent; that the market yelue of the premises was (15,0003 that the 
premises had been sold for taxes six timess that there had been a 
defaukt in the prepayment due May 1, 1932, and a default in the 
interest payments which fell dye on Novembor 1, 19515 thot $1,000 of 
the original mortgage indebtedness, amounting to $20,000 hed been paid, 


leeving an wunpoid balanee on account of the pringipal thereof of 
— $19,000. 
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The bill was filed Mareh 10, 1932-5 On March 14, 1932, 
the appellant and others were notified that an application for 
the appointment of « reeciver would be made om March 15, 19326 On 
the last date the motion was continued until Moreh 17, 1932. ‘hen 
the motion came on to be heard, but before the order appointing the 
reeviver had been entered, the appellant filed = demurrer to the bill, 
im which he “demure to gaid bill and for cnuse of demurrer showns 
Ie That it is net alleged in and by anid bill of complaint that the 
Atles Exchange Nationel Bank of Chicnge waa the legsl owner and holder 
of any of the bonds or interest coupens secured by the trust deed 
herein sought te be forecloseds" The trust deed provides as follows: 
"The Trustee in lieu of or im addition to the right of entry as hereine 
before provided may in case of default and the continuance thereof in 
the payment of principal er interest * * * and on the written request 
of the holder of amy one or more of the then outetanding bonds * * * 
shell * * * cause this indenture to be forecloseds * * * And in ease 
Gefault and the continuance thereof * * * shall be made im any other 
covenant, condition or agreument * # * the Trustee gay and on the 
written request of the holders of not les» than twenty per cent of the 
then out standing bonds * * * ghall * * * cause this indenture te be 
foreclosed." Under these provisions the trustec had the uidoubted 
right to commence the foreclosure proceedings of ite own accord, and 
it wos not a condition precedent of ite right to bring foreclosure 
proceedings that it hed been requested to do so by a bondholder. In 
Relinnee Bank & Trust Coo ve Delsey, 265 I1l+ Apps 546, the contention 
was made that the court erred in appointing o receiver because the bill 
did mot allege that the truste@¢nsd been requested in writing by the 
helder of one or more bonds to institute foreclosure proceedingse The 
trust deed in that case gave to the trustee similar powers to those 
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contained in the trust deed now before us, and we held (pe 553)¢ 

"No article in the trust deed places any limitetions on the bread 
power conferred upon the trustee by artiele 11, and article 8 simply 
provides a method by which the trustee may be compelle to foreclose, 
The trustee in the instant case had the undoubted right to commence 
the foreclosure proceedings, and there ig ne merit in the instant 
contentione" Chicaze Titie & Trust Coe ve Bektor, 170 Ills Appe 68, 
eited by appeliant in support of its contention, merely held that one 
not the owner of « bond secured by a trust deed hae no authority to 
direct a foreclosure by the trustee named in euch trust deed for dee 
fault of the mortgagor.s There is no merit in the instant contention. 

The appeliant next contends thet "it «ne errer te appeint 
a reeciver when the sufficiency of the bili was challenged by a 
demurrer, specifically pointing out the defecty im the bill, without 
first ruling upon the demurrer.” Upon the instant appeal we are 
not concerned ag to whether or not it would have been Detter practice 
for the chancellor to have pasued upon the demurrer before appointing 
the receiver. Was the bill fntally defectives as alleged by the 
appellant, ic the material question, and we sre aatiefied thet question 
must be answered in the negative. 

The last contention of the appellant, that “it is improper 
te appoint « receiver without first requiring a complainant's bend 
from the complainant, asking fet such an appointment. To appoint a 
receiver and provide for the bomd to be given by the complainant at 
@ later date is not im compliance with the statute." The order 
appointing the receiver provided for the filing of the complainant's 
bond in ten days, and required the receiver's bond to be filed in 
ten days and alse provided that the receiver should not onter upon 
his duties before giving such bond. It appears that the complainant 
filed ite bond in seven days and the receiver filed his bond in nine 
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days, 90 that at the time the receiver qualified the complainant's 
bond Rad been approved and was on file. im the reeent exse of 
Haugan ve Carr, 263 tlle Apps S355 340, it appewred that the can~ 
Plainsnt's bond was not filed until « few days after the receiver's 
bond was filed, but the court held thet that fact was « mere irregule 
arity and of ne consequence, There was no attempt by the appellant 
to contest the appointment upos the merits and he seekg here te have 
the order of appointment vacated upon mere techni¢alities. 

The interleeutery ordex of the Cirewit court ef Cock 
county is affirmede 

Ae v TASS» 


Kerner, Fe Jey anc Gridley, Jeo, concurs 
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Jegun and held at Ottawa, on Tuesday, the thiyd day/oft May, i 

the year of our Lord one thousand nine Pomuree and thirty-two, 
within and for the Second District of the State of Illinois: 
present -- The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. FRED G. WOLFE, Justice. 








Hon. JAMES S. BALDWIN, Justice. 


JUSTUS L. JOHNSON, Clerk. 


) 


E. Jd. WELTER, Sheriff. & 


Ga F 


op) 








BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 22 1932 the opinion of the Court was filed in the 
lerk’s office of said Court, in the words and figures 


llowing, to-wit: 


cxpeiatciahrtig 





Generali No. 83561 Agenda No. 4 
IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


May Term, A.D. 193} 





HERMAN J, OHLS, 
Appellee, 
VS, ; Anpeal from the Circuit 
Court of MeHenry County 
J» De ALLEN, et al, 


Appellants. 


Jett, Js 


This is an appeal brought to have reviewed a decree of the 
Cirevit Court of McHenry County, Illinois. 

During the year 1927 appellant, J.D. Allen, was the owner of 
the farm described in the bill of complaint filed herein. Apvnellee 
is and was a carpenter and contractor residing in Woodstock, WeHenry 
County, Illinois, and had been so engaged for several years, During 
the month of May 1927 appellant, Allen, applied to appellee for an 
estimate upon the cost of remodeling the barn then standing upon the 
premises and received an estimate therefor in the sum of $1,000.00,’ 
He also asked for an estimate upon the cost of building a new barn, 
size 40 x GO feet. Appellee gave him an estimate of $4,000.00. 
Appellant asked if some allowance could be made by using old lumber 
then in the old barn and appellee said $200.00 could be allowed for 
same, Appellant then directed appellee to build the barn, 

Later appellant, after a conversation with his tenant called 
_tpon appellee and stated that he desired the size of the barn to be 
36 X 80 feet,’ No plans or specifications of any kind or character 

were furnished by appellant. 
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Appellee applied to a lumber company for some plans of the 


| eharacter of building he believed appellant desired and upon receipt 


| thereof supplied the same to the appellant. Soon thereafter eppel- 


lant notified appellee that the plan supplied was all right and to 


puild’ the new barn. No specifications of any sort, other than 


size, were given nor does it appear that any conversation was had 
or contract made as to the cost of the structure so directed to be 
built.) 

After receiving the direction to build 2 new barn appellee 
razed the old barn and began work upon the foundation and construction 
thereof according to the size desired. Appellee and appellant had 
freauent conversations on the premises and appellant from time to 
time indicated to appellee the various things he desired. 

Appellee was also employed by appellant to build a machine shed, 
chicken houses, a corn crib and other buildings and to remodel the 
dwelling house upon the premises end an estimate of the cost of such 
Work was made by appellee, but, little, if any, of the construction 
work appears to have been done in the manner contemplated when the 
estimates were made. Most of the work, if not all, was performed 
by appellee in such manner and of such material as was from time to 
time directed by appellant and many changes appear to heave been made 
during the course of the work. 

As the work progressed appellant paid to appellee various sums 
of money, either by check or by cash, the total amount of what was 
$7,500.00 and in addition thereto the appellant vaid for material 
and other labot accounts in the total sum of $7,783.33. 


There is no controversy between the parties as to the character 


of the work or services rendered or the character of quality of 


on 


materials used and no complaint is made by appellant as to same 


or any part thereof, nor is there any denial by apvellant thet the 
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services were reasonably worth the sums charged therefor by 

appellee. The sole and only question presented in this record 

is:— Whether the work done by appellee was performed under a 

contract for a stipulated price or whether the same was performed 

under a contract upon a time and material basis. This presents 
@ question of feet. 

Appellee by his bill of complaint alleged = contract upon a 
time and material basis and thet there is due to him under his 
contract for time and material the remaining sum of $739.55. 

Apvellant by his answer contends that all of the work was 
performed under a contract for a definite and specific price | 
am that the aggregate total of all was the sum of $10,480.00. 

Appellant Allen, after filing his answer herein, filed a 
cross bill in and by which it was alleged the making of various 
contracts for work and material for certain specific sums and that 
he had overpaid appellee and asked an accounting, Upon issues 
being joined the cause was referred to = Speciel Master in Chancery 
for proof and conclusions. The Master took the evidence of the 
parties and made his report to the court finding that the contract 
between the parties was not for specific sums but was for time and 
matericls and thst appellee was entitled to recover from apnvellant 
the sum of $789.65 and recommended that 2 decree be entered by the 
court upon the original bill of complaint in favor of the appellee 
for such sum. Objections were filed to the Special Master's report 
but upon a hearing thereof were overruled and a decree was entered 
in accordance with the findings of the Special Master, from which 
decree this appeal is prosecuted. 

We have cerefully examined the record in this case and the 
evidence of the respective parties and it seems apparent that no 

j contract for specific amounts was entered into between the parties 

unless the original estimate of $3,300.00 for the building of the 

barn 40 x GO feet and the direction to go ahead amounted to a 
contract. Assuming that this amounted to a contract, the fact 
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is that it was completely abrogated and an entirely new and 
different building was designated and directed to be built by 
‘the appellant without any agreement or estimate of its cost 
and in such cases the law implies that a reasonable price is 
contemplated by the parties. 

The barn constructed Was not the usual and customary 
character of building commonly used for such purpose. The 
evidence discloses that it was completely sealed with yellow 
pine ceiling and the horse barn grained and varnished and the 
cow barn finished in white enamel, 

It is apparent that even in the original conversation the 
raging of the old barn upon the premises was neither contemplated 
mor covered by the estimate given in the first instance. As the 
Work progressed appellant gave various directions and had changes 
made and caused the buildings to be constructed in such way and in 
such manner as should meet his particular desires. 

The dwelling house upon the premises was remodeled and the 
record fails to show any contract therefor between the parties 
for ony specific sum of money. 

It is true that an estimate was made concerning same but 
there is considerable difference between the parties as to the 
amount of such estimate and of the work to be performed there- 
under, It is not contended that the remodeling of the house took 
place in accordance with any conversation had at the time the 
estimate was made, so it seems to us perfectly apparent that no 
definite sum of money was agreed upon by the parties for such work,’ 

This conclusion is amply sustained py the evidence of both 
the parties herein. fhe character of the work performed and the 
manner in which the same was done and the circumstances under 


Which it was completed indicates the almost impossibility of 
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-5- 
making a definite estimate of the cost prior to completion of the 
buildings. A plan was furnished for the barn but no specifications 
as to size, type or character of materials to be used. A direction 
to remodel the house is given, but no definite specifications therefor. 

Appellant directed appellee to purchase materials where they 
could be purchased the cheapest. If he had a definite contract this 
would be a subject of no interest to him. The anpellant paid various 
material bills and it seems unreasonable to expect that he would 
pay these material bills if there had been a contract for s definite 
sum. 

Appellant says very frankly in his testimony that he knew nothing 
about building and employed appellee because of his great confidence 
in him and that appellee did do the work well and satisfactorily, 

All of these facts and circumstances seem to imply that neither 
party understood nor contemplated that the labor and services rend- 
ered was or was intended to be under a contract for a specific sum 
but rather the inference is, thet the contract contemplated that the 
Work should be performed satisfactorily. to the appellant and that 
appellee should be paid the usual, reasonable and customary price 
for same and it is apparent from the evidence herein that the prices 
charged are the usual, reasonable and customary prices therefor, 

In our opinion the evidence in this case abundantly supports 
the contention that the contract between the parties was for the 
construction and remodeling of the buildings as requested and that 
the sontrastor was to receive, not a fixed price, but the usual and 
customary price for the services rendered and that the prices 
charged by appellee are the usual, reasonable and customary prices 
for the services performed end the decree of the Circvit Court should 
be affirmed, which is accordingly done. 


Decree affirmed, 
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J 
STATE OF ILLINOIS, i 
: 8s 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
a 


. said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 





record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa. this day of 





in the year of our Lord one thousand nine 


hundred and thirty-_______ 


Clerk of the Appellate Court 
73815—5M—3-82) 27 
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AP A TRRM OF THE Jrperfatt COURT, 
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Jegun and held at Ottawa, on Tuesday, nd dua day of May, g in 
the year of our Lord one thousand nine hundred and thirt’ 
within and for the Second District of the State of Illinois: 
bregent-- The Hon. THOMAS M, JETT, Presiding Justice. 
Hon. FRED G. WOLFE, Justice. 


Hon. JAMMS S. BALDWIN, Justic 
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JUSTUS L. JOHNSON, Clerk. 


| E. J. WELTER, Sheriff. 2 6 “TA. G2 ped 
| 6 Lo ho US hw o 
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General No, 8435 Agenda No. 28 


IN THE 
APPELLATE COURT OF ILLINOIS 
Second District 


October Term, A.D. 1931. 


THE ROCKWOOD SPRINKLER COMPANY 
OF ILLINOIS, a Corporation, 


Appellee, 
-VS- Appeal from the Circuit 
dourt of Winnebago 

THE SWORDS COMPANY, a Corporation, Countye 
formerly SWORDS BROS, COMPANY, a 
corporation, 

S aeasas 
Jett, J. 


This appeal is prosecuted to have reviewed a record and judg- 
ment of the Circuit Court of Winnebago County in the sum of 
$6,158.68. 

Appellee (plaintiff in trial court) was engaged in the business | 
of manufacturing and selling parts and supplies for sprinkler systems. 
The appellant (defendant in trial court) was engaged in the business 
of contracting and installing plumbing, heating, electric and 
sprinkler systems. 

For the purposes of this opinion the appellee hereinafter will 
be referred to as plaintiff, and appellant as defendant. 

The declaration of plaintiff consists of the common counts, 
together with a copy of the account sued on and an affidavit of 
Claim, Upon motion a bill of particulars was filed. 

Defendant pleaded the general issue, with its affidavit of 
merits, in which it was admitted that the defendant had purchased 
the merchandise described in the bill of particulars but alleged 
that on or about May lst, 1928, it had, by its duly authorized 
agent, entered into a verbal agreement with the authorized agent 
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ef the plaintiff for the purchase of certain merchandise from 
pleintif? and by the terms of the said agreement defendant was 
|to pay plaintiff the same price for each item so purchased as 
|merchandise of like kind and character could be purchased from 
| me Grinnell Company. It was further elleged that although the 
‘defendant had purchased from plaintiff the various articles of 


/merchandise as disclosed in the bill of particulars filed in this 





cause, it had not promised to pay the prices charged by plaintiff, 





“put did promise to pay for such merchandise an amount equal to the 
price charged for like merchandise by The Grinnell Company, and 
“that the prices charged by plaintiff and shown in its bill of 
particulars were much greater than the prices of The Grinnell 
Company for like merchandise, and that by reason of such agreement 
the defendant had been overcharged by the plaintiff in the sum of 
$4,442.90, and averred that the defendant owed to the plaintiff 
only the sum of $1,869.78. Thereafter, an order was entered 
allowing the pleading to be amended but the nature of such amend- 
ments is not disclosed in the record here. 

Trial was had before a jury in the said court. At the close 
of all the evidence plaintiff moved the court to instruct the jury 
to find a verdict for it. This motion was overruled by the Court 
and the instruction tendered therewith refused. The case went to 
the jury and it returned a verdict in favor of plaintiff against 
defendant for the sum of $6,158.'68,) Motions for a new trial and in 
arrest of judgment were presented to the Court, but were overruled 
and judgment entered upon the verdict, from which this appeal is 
prosecuted. 

There is no controversy between the parties as to the purchase 
and delivery of the materials listed in the bills and invoices of 
Plaintiff,’ Substantially the only question in controversy is the 
Question of whether the defendant was to pay the prices charged by 
the plaintiff for such merchandise or the prices claimed to be 
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a 
charged for like merchandise as quoted by The Grinnell Company, 
| in accordance with the alleged agreement between the parties of 
| March, 1928, 

It appears from the evidence that The Grinnell Company is 
engaged in the manufacture of substantially the same kind and 
Quality of merchandise as plaintiff. The evidence discloses that 
the defendant and plaintiff had dealt with each other over a period | 
of several years prior to the time of the transactions in this cause, 

Defendant contends that it had entered into such agreement to 
purchase certain sprinkler parts and supplies from plaintiff at the ~ 
prices quoted by The Grinnell Company during the month of March 1928, 

It appears from the evidence that defendant, from time to time 
over the period from May lst, 1928 to about October 31st, 1929, 
ordered verious sprinkler parts and supplies from plaintiff, These 
orders were in each case prepared by the defendant upon its own 
forms and listed the materials desired, the snecifications as to 
sizes, quantity, style, time and manner of shipment but contained 
mo reference whatever to prices, The evidence further discloses 
that upon each shipment being made to the detendant by plaintiff, , 
the plaintiff, within from one to four days thereafter, sent to the 
defendant an invoice or bill for the merchandise so shipped, showing 
the order numbers of both defendant and plaintiff, the place to 
which shipment was made, the description of the merchandise shipped 
and the unit net price as well as the total price for all merchandise 
of the order. Upon each of these bills was printed these words 
"terms cash," and "no claims allowed unless made within five days 
after receipt of goods." 

During the period of time in question the defendant on several 
occasions demanded and received credits for errors in shipment, 
returned merchandise, etc., and credits by agreement. 

It is urged on behalf of the defendant that the trial court 


erred in refusing to grant a new trial and in its refusal to allow 
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the introduction of certain evidence upon the trial, but these 
questions are not covered by the assignments of error. The question 
of the refusal of the Court to admit certain testimony upon the trial 
of the cause was not assigned as errore We are not required under 
the rules of this court to consider the admissibility of testimony 
complained of by the defendant. The record shows however that 
defendant offered to show by the witness Connors the contents of 
a certain memorandum of prices alleged to have been quoted by The 
Grinnell Company in March 1928, When it was sought to prowe the 
contents of the said memorandum objection was made that no notice 
to produce the memorandum had been served upon plaintiff. It was 
then attempted by the defendant to lay the foundationfor the in- 
troduction of secondary evidence of the contents of the memorandum, 
A. Mr. Wheeler and a Mr, Miller were called for that pUrpOSe. The 
record clearly discloses that no sufficient showing was made by 
defendant to authorige the admission of the testimony of Connors 
as to the contents of the memorandum. The record discloses, however, 
that the witnesses for defendant testified to The Grinnell Company 
prices orally and it is conceeded by defendant thet a comparative. 
statement of The Grinnell Company prices was received in evidences 

It is also urged that the judgment is contrary to and not 
supported by the preponderance of the evidence. 

The evidence disclosed a complicated course of procedure in 
the atienh’ déoaxtnent of plaintiff. No written objection was 
ever made by the defendant to the prices charged by the plaintiff, 
except a certain letter bearing date July 22nd, 1929 from one D. 

F. Swords, an officer of the defendant, to R. S. Ripple, then an 
officKof the plaintiff. 

An examination of the entire evidence presented discloses a 
very sharp conflict inthe testimony of the various witnesses pro- 
duced by the respective parties bearing upon the question of the 
alleged agreement as to prices. Under such circumstances the 


_ determination as to where the preponderance of the evidence lies 
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gs peculiarly within the province of the jury. 
| fhe courts have frequently held that where there is a conflict 
of evidence on both sides and the facts and circumstances, by a fair 
and reasonable intendment, will warrent the inferences of the jury, 


courts will reluctantly, if ever, disturb their verdict. Lowry vs.. 





Orr 1 Gilm. 70 page 83. Tolman vs. Race, 36 Illinois 477, page 478. 
Halty vs. Markel, 44 T1213. 225, page 228; Chicago City Railway Co. 
ve, Bohnow, 108 I11.' App. 346, page 352. 

In Illinois Central Railroad Company vs Gillis, 68 Til, S17, 
at page 319 the Court said: “If any rule of this court can be so 
well established as to be neither questioned nor require citation 


of authority to support it, it is that a verdict will not be set 














aside whenever there is a contrariety of evidence, and the facts 

‘and circumstances, by a fair and reasonable intendment, will authorize 
‘the verdict, notwithstanding it may appear to be against the strength 
‘and weight of the testimony." Calvert vs. Garpenter, 96 Ill. 67; 
Ghevalier vs. Seager, 121 Ill]. 564 page 569; bradley vs. Palmer, 193 
‘Ti1, 88; Lourance vs. Goodwin, 170 Ili. 393. 

After a review of all the evidence in this case we are not 
‘prepared to hold that the verdict of the jury herein is manifestly 
‘against the weight of the evidence. 
| It is insisted by the defendant that the court erred in giving 

instructions one, three and four given on the part of the plaintiff 
in this, that the instructions assume the burden of proving The 
Grinnell Gompany prices by a preponderance of the evidence Was on 
the defendant. The first instruction reads; "The Court instructs 
the jury that if they find from the evidence that the plaintiff has 
made out his case by a preponderance of the evidence, then the jury 
must find for the plaintiff." This instruction informed the jury 
‘that the burden of proof is on the plaintiff and the jury would 
tainly take this to mean that the plaintiff had the burden of 
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proving that no agreement was made for reduced prices, and in- 
structions three and four contain nothing that would lead them to 
think otherwise for said instructions do not purport to inform 
‘the jury where the burden of proof lies. Furthermore the issue 
in this case was simple and it @ould not have been misunderstood 
. the jury. Either the claimed agreement of March 1928 was made 
or it was not made, If made the defendant was entitled to the re- 
duced prices claimed by it, if it Was not made the plaintiff was en- 
titled to the prices charged by it. If instructions three and four 
are erroneous as contended by the defendant in assuming that the 
burden of proof was on the defendant to show the claimed contract 
of March 1923, then the defendant's instructions two and three 
contain the same assumption and were given apparently on the same 
theory. It is a well settled rule thet a party cannot complsin i 
appeal of an alleged error in his opponents instructions when the 
geme is contained in his own instructions. 

It is also argued by the defendent that instructions three 

and four given for plaintiff are erroneous in that they refer to 
the prices charged by The Grinnell Company for similar goods on 
the dates when sales were made; that the giving of instructions 
three and four on the part of the plaintiff were reversible error 
because they were not based on the evidence; that they referred 

to the price contentions of the defendant as being prices charged 
ly The Grinnell Company for similar goods on the dates when the 
sales were made. The defendant claims that the prices to be 
Charged for the special equipment were to be the same as the 
prices quoted by The Grinnell Company to the defendant in March, 
1928, commencing May 1st, 1928, We have carefully read plaintiff's 
instructions three and four as well as defendant's instructions two 
and three, In view of the objections to instructions three end 
four given on the part of plaintiff it will be necessary to set 

! in part instruction No. Two given on the part of defendant, 
8 as follows: "The court instructs the jury that if they 
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believe from the evidence in this case that on or about May lst, 

1928 the plaintiff, acting through a duly anthorized agent made 

and entered into an agreement with the defendant that if the 
defendant would purchase from the plaintiff wares, goods snd 
‘merchandise for which the plaintiff seeks to recover in this 

case, the defendant would pay therefor to the plaintiff an amount 

for each and every item of such goods, Wares and merchandise so 
purchased by the defendant from the plaintiff equal to and the 

game as the price for goods, wares and merchandise of like character 
and kind sold by = concern dealing therein known as The Grinnell 
Company. And if the jury further believe from the evidence that 
pursuant to such agreement defendant ordered and purchased the goods, 
Wares and merchandise for which recovery is sought in this case from 
the plaintiff, end that the prices listed and attempted to be charged 
by the plaintiff for said goods, wares and merchandise so ordered 
and purchased as aforesaid by the defendant, or higher or greater 

in amount than the prices charged for goods, wares and merchandise 
of like character by The Grinnell Company; and that the difference 
between the amounts sought to be charged by the plaintiff for such 
goods, wares and merchandise in this case and the amount cherged 

for such goods, wares end merchandise of the same character, quality 
and quantity by The Grinnell Company is $4,738.90 then the jury are 
instructed, etc." 

The defendant's third instruction contains similar language so 
it will clearly be noted that if plaintiff's instructions three and 
four are erroneous on the groum that they do not refer to the prices 
quoted by The Grinnell Company to the defendant in March 1928, then 
defendant's instructions two and three are erroneous on the same 
ground and defendant is accordingly estopped from objecting to 

slaintiff's instructions. 

It will be observed that in the affidavit of merits filed by the 


endant the defense set un is that the agreement entered into was 
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hat the defendant would purchase from the plaintiff certein goods, 
es and merchandise and that the defendsnt would pay therefor to 
he plaintiff an emount for each item of said merchandise so pur- 
chased as would be equal to and the same as the price of merchandise 
pe purchased was would be equal to and the same as the price of 


.  ——i of like cheracter and kind sold by The Grinnell Company, 





and it is alleged in the affidavit shot the defendent did not promise 


to pay the plaintiff the price for said merchandise charged in plaing 





l$iff's bill of perticulars but did promise to pay for said merchandise 


jan emount equal to the price charged for the same kind of merchandise 


lgold by The Grinnell Company or prices auoted by The Grinnell Company 





for said merchandise. go it will reedily be seen that the objections 
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|raised by the defendant to instructions three and four given on the 
part of plaintiff are found to ve contained in instructions two and 
three of defendant. We are of the opinion that the objections made 
to instructions three and four are not well taken because they were 
given vpon the same theory as the case evidently was tried on the 
part of the defendant judging from the instructions given by the 
‘defendent, together with its affidavit of merits. 
If there be any merit in the contention of the defendent relative 
to instruction number one, in view of the simple issue as Was pre- 
sented we do not believe that the tiate were in any way misled or that 
the instructions influenced the jury to the prejudice of the defendant. 
We have investigated all of the questions raised by the defendant 
in support of its contention for a reversal of the judgment and we 
 eonclude, therefore, that in view of the state of the record the 


| Judgment of the Circuit Court of Winnebago County should be affirmed, 





which is accordingly done,’ 
| JUDGMENT AFFIRMED. 
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SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 
day of 





Appellate Court, at Ottawa. this 
in the year of our Lord one thousand nine 
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n and held at Ottawa, on Tuesday, the third if opis, in 
ppbe year of our Lord one thousand nine saath and thirty-two, 


oo and for the Second District of the State of Illinois: 





Bent -- Te Hon. THOMAS M. JETT, Presiding Justice. 
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Hon. FRED G. WOLFE, Justice. 


Hon. JAMES S. BALDWIN, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 26 “ if A. Gg 2, st 








BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 291939 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


October Term, A.D. 1931. 
General No. 8424 Agenda 61 


P, £. Howard, 
Appellee, 
Vs. . Appeal from the Circuit Court 
of Kankakee County. 
Estate of Benjamin P. 
Roberts, Deceased, 


Appellant. 


gert, ds 


This is an appeal by the administrator of the estate of 
Benjamin aN Roberts, deceased, appellant, from an order allow- 
ing a claim in favor of P. E. Howard, appellee, for the sum of 
$654.15. It appears thet appellee filed a claim for services 
in the County Court of Kankakee County against the estate of 
Benjamin P. Roberts, deceased. The claim was sworn to as is. 
required by statute and filed on the 20th day of February, 1930. 
On a hearing in the County Court of Kankakee County the claim 
Was disallowed, From the judgment of the County Court appellee 
“gppeaied. to the Circuit Court of said County. The appeal was 
perfected by filing an appeal bond and transcript of the pro- 
ceedings, although on the date of the trial the files failed to 
show the claim or copy thereof was included in the transcript 
from the County Court. On the trial of the case in the Circuit 
Court the transcript was amended by appellee by filing a copy 
of the claim as filed in the County Court and it was consented 
to by the administrator of the estate of Benjamin P. Roberts, 
deceased, appellant.' 

The record discloses that Benjamin P. Roberts in his life~ 


time was a constable and was engaged in an extensive collection 
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business; that appellee did the clerical work for Roberts for 
a period covering a number of years for which he received no 
compensation. From the facts as disclosed on the hearing, he 
expected compensation for his services and Roberts expected to 
pay him therefor. On the hearing appvellee offered in evidence 
his book account which consisted of loose ledger sheets kept in 
the back of the ledger which was used for store purposes. The 
ledger sheets were testified to as being kept by appellee in the 
usual course of business and were original entries, true and | 
correct, The claim fiki by appellee was a copy of the ledger. 
On the hearing of the cause appellant offered no evidence except 
the ledger in which appellee had kept a record of his work and 
this offer was made for comparison only. 
A number of reasons are assigned for a reversal of the judgment, 
In this court appellee has filed a motion to dismiss the appeal 
on the ground that the administrator did not have an appealable 
interest. The appeal was properly taken to the Appellate Court 
by the appellant. Kolb vs. Estate of Stephens, 176 Ill. App. 391. 
It is argued by the appellant that the trial court had no 
jurisdiction of the subject matter because no sufficient transcript 
from the County Court appears in the record; that the transcript 
is jurisdictional and that the judgment is void. Appellant did not 
raise this point in the County Court or in the Circuit Court, and 
is raising it for the first time in this Court, and under the rule 
he has waived the point. The record discloses, however, that 
appellee perfected his appeal to the Circuit Court and everything 
Was done which was necessary in order to give the Circuit Court 
jurisdiction of the case. There was no objection made to the bond 
filed in perfecting the appeal. The transcript from the County 
Court was filed by appellee; the county clerk certified that the 
transcript was a true and correct copy of the proceedings had on 
gaid claim in the County Court. It is true, however, that the 
transcript was insufficient in that the claim as presented in the 
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County Court was inadvertently omitted from said transcript and 
was brought to the attention of the attorneys during the trial, 
whereupon an amendment was made to said transcript by attorney for 
appellee, which was consented to by the attorney for appellant. 

In our opinion the transcript and the filing of a copy of 
the claim filed in the County Court with the consent of the 
attorney for appellant made the transcript, and all proceedings 
relative thereto, a legal and valid transcript and claim in the 
Gircuit Court and the Circuit Court therefor had jurisdiction of 
the case, 

Appellant also contends that no amendment was made to the 
transcript. The abstract shows Mr. Jensen said: "I move the court 
for leave to amend transcript by filing a copy of the claim filed 
in the County Court." The Court: "Well, leave to amend. Why not 
allow this copy produced by Mr. Dyer to wfiled, copy of the claim 
filed in the County Court?"® Mr. Dyer, "All right." The Courts 
"It is agreed by counsel that it. is a copy of the proceedings filed 
in the claim in the County Court." Document marked plaintiff's 
Exhibit 6, and the claim is there set out. In view of the state 
of the record the appellant is not in a position to insist that no 
emendment to the transcript was made. 

AS 19°20 contended by the appellant that the court erred in 
admitting the book account offered in evidence by appellee. Appellee 
Was a competent witness in his own behalf as far as the book accounts 
were concerned although appellant was defending as administrators 
Section 3, Chap. 51, Revised Statutes. 

A copy of the claim filed in the Circuit Court with the consent 
of the appellant shows the date of the services, the number of hours, 
the price per hour and the total for the services on a particular 


date. The book account offered in evidence was a ledger kept by 
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nthe 
appellee who had formerly been engaged in the grocery business. 
The ledger was not adapted to the keeping account of the particular 
services performed for the deceased, which services consisted of 
typewriting, clerical work and in the making of computations. The 
testimony introduced in evidence showed that the ledger sheets, 
which were the book accounts, were original entries kept in the 
ordinary course of business and were true and correct. This 
testimony laid the proper foundation for the introduction of. 
appellee's book account, Miller & Graves vs. Pratz, 179 Ill. App. 
204. We are inclined to think, however, that appellee was per- 
mitted to go farther than the rule would allow him to testify, 
He was permitted to state in the giving of his testimony as to the 
amount the book shows Was due. This was not within the rule as 
we understand it but we are unable to see where the appellant was 


prejudiced thereby for it was merely a matter of computation. The 


‘appellee was corroborated by other evidence in the case and we 


think it was sufficient to make out a prima facie case that the 
estate was indebted to appellee, the appellants having offered | 
no evidence to disapprove the prima facie case made by appellee. 

It is also contended by appellant that the court made pre- 
judicial remakks in the presence of the jury in calling the 
attention of appellee's counsel to the fact that he had failed to 
prove the.date when his alleged claim was filed in the County Court 
and assumed that such a claim was filed and in calling upon appellant's 
counsel to stipulate as to when the alleged claim was filed. The 
question is, did the court abuse its discretion in calling attention 
to the subject matter complained of by appellant relative to the date 
of the filing of the claim. Appellant insists that in making this 
suggestion to appellee the Court assumed that a claim was filed in 
the County Court. It will be remembered that appellant's counsel 
agreed that a copy of the claim as filed in the County Court should 
be admitted for the purpose of making complete the transcript from 
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the County Court to the Cireuit Court. Counsel knew thst a 
sworn claim was filed in the County Court. Counsel for appellant 
agreed that the claim filed in the County Court was filed on the 
20th day of February, 1930, which would bring it within a year of 
the death of appellant's intestate and within a year from the 
appointing of en administrator. Appellant stipulated as to the 
date of the filing of the claim in the County Court but objected 
to the introduction of it as evidence, after the evidence was in 
and the arguments were completed. It was a matter within the 
sound discretion of the court to determine whether or not the 
proof should be permitted to be made as sought by appellee, It 
is urged that the court made prejudicial remarks when it said: 
"Well, can you stipulate or shall they introduce the record? 
It is competent proof and it must be made. Do you agree that this 
claim was filed in the Probate Court against this estate on the 
20th day of February, 19307" If this had not been a fact counsel 
for appellant could have refused to agree to it and such refusal 
would have required appellee to make the proof. If appellee 
Gould not have made the proof appellant could have profited thereby. 
The action of the court was in keeping with the idea that it was 
not prejudiciel to permit a fact to be proven or admitted that 
would lead to the ends of justice. 

It is urged by the appellant that the Court erred in refusing 
an instruction offered by him. In view of the fact that appellant 
stipulated and agreed that the claim against the estate of the 
deceased was filed in the County Court on the 20th day of February, 
1930, it was proper to refuse the instruction as that point was 
undisputed, having been agreed to by counsel. This instruction 
simply informed the jury that the burden of proof was on the 
Claimant to establish his claim as filed in the County Court of 
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Kankakee County, and that he filed the same within one year 
after letters of administration were granted. Evidently 
appellant had in mind that it was incumbent on the appellee 
to prove that his claim was sworn to as filed in the Circuit 
Court. Since no claim was filed with the transcript in the 
Circuit Court, appellee supplied this defect by motion which 
Was consented to by appellant by filing a copy of the sworn 
Claim as filed in the County Court. We are unable to see that 
any error was committed by the Court in refusing this instruction. 
Other suggestions are made by appellant. We have examined 
them and do not think they constitute reversible error. We are 
of the opinion that no reversible error was committed in the 
trial of the cause, and the Judgment of the Circuit Court is 


affirmed. 
JUDGMENT AFFIRMED, 
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certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 
of record in my office. 
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In) the year’ of our Lord one thousand’ nine 
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BE If REMEMBERED, that afterwards, to-wit: On 
JUL 2 9 1932 the opinion of the Court was filed in the 
lerk’s office of said Court, in the words and figures 


Ollowing, to-wit: 
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General No. 8444 Agenda No. 34 
IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


October Term, A.D. 1931 


Metropolitan Casualty Insurance 
Company of New York, 


Appellee, 
Se Appeal from the Circuit 
Court of Winnebago County. 
D. B. Luhman, 


Appellant. 
JETT, J: 


This is an appeal brought by T. B. Luhman, appellant, to 
reverse a judgment for $100.00 in favor of the Metropolitan 
Casualty Insurance Company of New York, appellee, being for money 
had and received by the appellant which the appellee insists in 
equity and good conscience belongs to 4%. 

It appears that appellant was insured under an accident. 
and health policy, issued by appellee, and suffered an injury 
which entitled him to recover under the policy. Appellant made 
proof of the claim and appellee in return delivered him a re- 
lease to be signed upon the payment of $314.00. Said release 
Was executed under seal by appellant and released appellee from 
all claims, demands, damages and actions or causes of actions 
on account of injuries resulting or to result from a certain 
accident. 

Appellee instituted suit in a Justice of the Peace Court 
claiming that it had made a mistake in the figures in the sum 
of $100.00. The case was heard by the Justice of the Peace with 


a finding and judgment in favor of Luhman, appellant. An appeal 
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was prosecuted by appellee to the Circuit Court where the cause 
was tried by the court without the intervention of a jury, a jury 
having been waived by the parties, the result of which trial was 
that judgment was entered for appellee and against appellant in 
the sum of $100.00, and the appellant prosecuted this appeale 


The facts were very largely stipuleted. The following 








stipulation was entered into: 


"It is hereby stipulated between North, Linscott, 
Gibboney & North, Attorneys for the Plaintiff, in the 
above entitled cause, and Hinehcliff, Miller & Thomas, 
Attorneys for the Defendant in said cause, as follows, 
to-wit: 


That there was issued to the Defendant herein by 
the Plaintiff under Policy No. A-5725, dated October 
28, 1926, Renewal No. A-5725 dated October 28, 1927, a 
health and accident policy which under the terms thereof 
entitled the insured to a weekly indemnity of Fifty 
Dollars (%50,00) per week in case of an accident, and 
One Hundred Dollars ($100.00) per week in case of an 
accident in a public carrier for total disability and 
one-half of the above amounts for partial disability; 
and thet neither the original policy nor a copy ther eof 
need bg produced at the trial of this case; 


And further the defendant herein suffered an oa 
accidental injury on June 26, 1928, at one o'clock, Polle 
in the City of Chiesgo, Illinois, while riding in 2 
Yellow Cab which is a public conveyance provided by a 
common carrier for passenger service; and entitled 
the insured to double indemnity under his policy; and 
thet the defendant did execute and deliver to the Plain- 
$4iff one certain report of accident and notice of claim 
thereunder, which said report or affidavit of claim Was 

received by the Plaintiff herein on September 18, 1928, 
and that said affidavit of claim was subscribed and 
sworn to by a Notary Public and thet said report of in- 
jury is in conformity with the requirements of the policy; 


And it is further stipulated that the accidental 
injury occurred during the time when the said policy of 
insurance was in full force and effect; 


Pursuant to suchclaim the amount claimed thereunder 
was figured under the terms of the policy by a clerk in 
the office of the Plaintiff and thet a draft, Plaintiff's 
Exhibit 3, was issued in payment of said claim; and that 
the defendant did pursuant to his receipt of the said 
dreft, Plaintiff's Exhibit 3, make, execute and deliver 
hig certain release to the plaintiff in consideration 
for the payment of said amount, Which said release is 
hereby identified as Plaintiff's Exhibit 4. 
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Plaintiff will offer at the trial of the case, 
Plaintiff's Exhibit 2, and will offer evidence in 
support thereof. 


Dated at Rockford, Illinois, this 23rd day of 
March, A.D. 1931. 


North, Linscott, Gibboney & North, 
Attorneys for Plaintiff. 


Hincheliff, Miller & Thomas, 
Attorneys for Defendant." 

Some testimoney was heard in addition to the stipulation, 
Under the testimony heard in this cause, together with the 
stipulation entered into it is conclusively shown that Luhman, 
the appellant, sustained injury by reason of an accident in the 
month of June, 1928; that on September 18th, 1928, appellee 
company received proof of loss signed by the appellant and that 
by the proof of loss appellant was claiming one and two-sevenths 
weeks disability at $100.00 per week and one and three-fourths 
weeks disability at $50,00 per week; that owing to the mistake 
in computation appellee company, by its claim adjuster Robert 
fT. Luce who Was present at the time the case wes heard and 
testified to those facts, made an error in conputetion of the 
amount due by figuring the one and twrsevenths weeks at $100.00 
per week at $228.57, for which a draft was drawn payable to the 
appellant for $314.14. The correct computation on the basis of 
the terms of the policy of the amount claimed by the appellant 
was $200.00, making an over payment of $100.00. 

At the time the agent of appellee delivered the draft to 
the appellant the appellant spoke to the agent about the draft 
being more than he had made claim for and the agent of the company 
who delivered the draft to the appellant said that it was more, 
and the appellant said that they must know their figures and 
must know how they figured it,’ 

It is readily admitted by the appellant in his testimony 
that he knew that the amount paid him was more than he had Qlaimed, 
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Appellant was precluded by the terms of the policy of clain- 
ing disability other than continuous disability from the effect 
of the injury sustained. Three months elapsed from the time of 
the sustaining of the injury to the submitting of the claim of 
the appellant. He claimed a total of two and five-sevenths 
weeks being total and partial disability during that three 
months period. The terms of the policy were brought out by 
appellant in his cross-examination of Luce, the agent of appellee, 
and there was no motion to strike the answer so the terms of the 
policy were amply proven by the appellant. Especially is this 
true when taken in conjunction with the stipulation that it would 
not be necessary to introduce on the trial of the case a copy of 
the policy. 

It is argued by the appellant that appellee should go into 
a court of equity on a bill to reform the receipt or release 
signed by the appellant which, however, does not appear in the 
abstract but which he has mentioned in his argument and referred 
the court to the record, 

We do not regard this case as one as is contended for by 
the appellant. I+ is argued that the $314.00 was given in order 
to obtain the release. It is true a release was obtained but 
the sum paid was in payment of a Claim for injury that had been 
sustained by appellant, and it was the intention of appellee to 
pay the appellant for the injury sustained by him by virtue of 
the torus of the contract that is referred to in the stipulation 
and also brought out on cross-examination of the agent Luce by 
counsel for appellant. This suit is one to recover for money had 
and received. It was the desire of appellee to pay appellant for 
the injury he had sustained as stated by himself. In making the 
Computation the agent of appellee made the mistake and paid $100.00 
too much, The appellant was mt entitled to receive enything as 


disclosed by this record for the injury received other than for 
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-5- 
the time that he was under disability as hereinbefore stated. 
We are unable to see where appellant has any legal right or 
claim to this $100.90 that was mistakenly paid to him, 

"An action of assumpsit will lie for money had and 
received for the use of the plaintiff wherever by means of a 
contract relation, the defendant has obtained possession of 
money which in justice he ought to refund." Arnold vs. Dodson, 
272 Ill. 377-381; Jenson vs. Muting, 255 Ill. App. 514-517. 

"Where @ person by a mistake overpays another he may 
recover the sum thus overpaid notwithstanding a receipt may 
have been given.® Stempel vs. Thovias, 89 Ill. 146, 

"Noney paid by one to another by a mutual mistake of facts, 
in respect to which both were equally bound to inquire, may be 
recovered back in 488Qnopsit under the count for money had and | 
received." Wolfe, Exec. va. Beaird, et al, Exec, 123 Ill. 585. 

"Assumpsit for money had and received will &lways lie when 
ever one person has received money which belongs to another and 
which in justice and right should be returned." Wilson, Admr,’ 
vs. Turner, Exr. 164 Ill. 398. 

It is argued by the appellant that the court erred in ad- 
mitting Exhibit 2 which appears to be the figures made by the 
agent of appellee in determining the amount due appellant based 
upon the claim filed by him. The Exhibit does not appear in the 
abstract and under the rule, inasmuch as the appellant has not 
seen fit to include in his abstract of record copies of the 
Exhibit offered and admitted in evidence on the trial of the 
cause, he is not in a position to complain as to the rulings on 
the Exhibit. Rehfuss vs. Hill. 243 Ill, 140-151. 

It must be kept in mind that the appellant having filed 
his claim for payment for injuries he had sustained under his 
policy it was then a matter for appellee to determine, since 


its lisbility was acknowledged, the amount due appellant by 
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virtue of the claim by him made. Appellee undertook to figure 
this amount, basing it upon his claim, and made a mistake of 
$100.00. In other words appellant was overpaid $100.00. It 
is very evident from this record thet he was paid in full for 
the injuries sustained, based upon the terms of his policy. 
That being true he received $100.00 that he was not entitled 
to receive. Appellee was entitled to recover from appellant 
any money that in equity and good conscience did not belong 
to him, 

We condlude, therefore, that the judgment of the Circuit 
Court of Winnebago County showld be affirmed, which is 


accordingly done. 


JUDGMENT AFFIRMED, 
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Begun and held at Ottawa, on Tuesday, the third day of May, in 
the year of our Lord one thousand nine hundred and thirty-two, 
within and for the Second District of the State of Illinois: 
‘Present-- The Hon. THOMAS M. JETT, Presiding Justice. 

Hon. FRED G. WOLFE, Justice. 

Hon. JAMES §$. BALDWIN, Justice. 

JUSTUS L. JOHNSON, Clerk. 
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following, to-wit: 
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Gen. Noe 8399 | ? Agenda 19 
} In the Appellate dourt | A 
| : of Illinois 
| Second District ‘ 
| 
| 


October Term, A. D. 1931 


Maria McCraren, 


Defendant in error, . 
Error to the Circuit Court 
VS. 
of Lake County 
Louis Amarosi, 





Plaintiff in error, 


Jett, J. 


4 


Maria MeCraren, defendant in error, hereinafter 





referred to as plaintiff, instituted suit in the Circuit Court of 


| Lake County against Louis Amarosi, plaintiff in error, hereinafter 
| called defendant, to recover damages for an injury she claimed to 
have received by being run over by an automobile driven by the 
defendant. 
The declaration filed by the plaintiff consists of 
three counts. The first avers that on March llth, 1930, Louis 
Amarosi, the defendant, was driving and operating a certain auto- 
mobile in an easterly direction in and wpon a public highway known 


as Highland Park Deerfield Road at or near the intersection of Rich- 





| field Road, which highway was improved and paved with a concrete 

‘pavement twenty-four feet in width, in the City of Highland Park, 

and at said time and place plaintiff was walking in an easterly 
direction upon and over and 2cross said public highway at and near 
the south edge of the concrete pavement therein; that it became and 
was the duty of defendant to manage, operate, drive and control his 
said automobile upon approaching plaintiff, while walking upon or 
along said public highway, to give reasonable warning of his approach 
and use every reasonable precaution to avoid injury to plaintiff and 


if necessary to stop his said motor vehicle until he could safely pro- 






ceed, and the deféndant not mindful of his duty and obligations in 
respect then and there and while plaintiff was so walking upon, 
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along and across Highland Park Deerfield Road, near the intersection 
as aforesaid, in utter disregard of his said duty, wilfully and 
wantonly drove, operated, managed and controlled his said auto- 
mobile without stopping it upon approaching plaintiff so walking 
upon said highway and without giving any reasonable warning of his 
approach to the plaintiff, ran into and against the plaintiff then 
and there walking upon said highway and as a result of said collision 
plaintiff was violently thrown to and upon the ground end thereby 
she was rendered sick, sore, lame and disordered, and various 
muscles and bones in and about the plaintiff's body were torn, 
bruised, lascerated and broken and the plaintiff was and is sick, 
sore, lame and disordered therefrom; and as a resuit thereof 
plaintiff had been compelled to spend and become liable for large 
sums of money, to-wit; $1,000 in an endeavor to be healed of her in- 
juries so received and has been compelled to undergo great paigR and 
suffering from hence hitherto. 

In the second it is averred as in the first count that 
on March llth, 1930, defendant was possessed of and operating a certain 
motor vehicle; that it became and was the duty of the defendant to 
so manage, operate, drive and control his said automobile on approach- 
ing plaintiff while on said public highway so ni not to injure her, 
yet defendant not regarding his duty in that respect, without regard 
to plaintiff's safety, wilfully and wantonly drove and operated his 
said automobile or motor vehicle st a rate of forty miles per hour 
upon and against plaintiff and while plaintiff was in the exercise 
of due care and caution for her own safety, and as a direct result 
thereof she was cut, bruised and wounded ahout her head and other 
parts of her body and thet she became sick, sore, lame and disorder- 
ed therefrom and suffered great pain, etc. 

The third count avers as in the first count that on 
March lith, 1930, the defendant was possessed of and operating a 


certain motor vehicle at the place as declared in the first count, 





in an easterly direction in and upon Highland Park Deerfield Road at 
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{amd near the intersection of Richfield Road in the City of Highland 





park; thet the said Highland Park Deerfield Read wes then and there 
8 public highway paved with concrete twenty-four feet in width at 
and in the vicinity of Richfield Road, and was there well illuminat- 
ed with electric lights at the intersection of said highways; and 

at the said time and place plaintiff was crossing said Highland Perk 
Deerfield Road in an easterly direction at or near the ssid inter- 
section with Richfield Road, and was then and there at or near the 
south edge of the concrete pavement in said Highland Perk, Deerfield 
Roed at or near the intersection of Richfield Road; Theat there was 
Rothing to obstruct the view of the defendant and plaintiff was 
clearly visible to the defendant, and there was a large space north 
of the plaintiff in said highway, unused and unobstructed where 
defendant could safely pass plaintiff; that it became and was the 
duty of the defendant to so manage, operate, drive and control his 
said automobile so as not to come in contact with or against the 
plaintiff while she wes upon said public highway, so as not to injure 
plaintiff, yet the defendant not regarding his duty in that behalf, 
wilfully and wantonly drove and operated his automobile at a high rate 
of speed upon and sgainst the plaintiff and failed and neglected to 
stop and assist plaintiff after striking her as aforesaid, but con- 
tinued his course along said highway; thet as a result plaintiff 

Was cut, bruised and wounded upon and about her head and other parts 
of her body, and divers tissues of her body were lacerated and torn, 
her nerves were shocked, divers bones were bruised and fractured 

and plaintiff became sick, sore lame and disordered therefrom 

and so remained for a long space of time, from hence hitherto, 
Guring all of which time she suffered great_pain and anguish, both 
mental and physical, and will suffer great vain in the future, and 
she did 7 out large sums of money in an endeavor to be healed of 
her cuts, bruises and disorders, and her cost, dress and wearing 
apparel to the extent of $500 were destroyed, to the damage of the 
plaintiff of $10,000. 
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To the declaration the defendant pleaded the general 
issue and a special plea. His special plea in effect reads as 
| follows: "And for a further plea in this behalf the defendant, 
Louis Amarosi, says that he did not own, operate or control the 


automobile alleged to have caused the accident and injurv to the 





| plaintiff complained of, and of that the defendant puts himself upon 

the country." To which the plaintiff replied as follows; "and plaintiff 
as to the plea of the defendant by him first above pleaded and 
whereof he has put himself upon the country, does the like; and 
secondly the plaintiff as to the special plea of the defendant by 
him secondly above pleaded, wherein he says that he did not own, 
operate or control the automobile alleged to have caused the 
accident and injury to the plaintiff complained of and whereof he, 
the defendant, has put himself upon the country, does the like." 

On the 10th day of March, 1931, the cause was set for 
hearing. On being called for trial the defendant did not appear 
and upon motion of the attorney for the plaintiff the defendant was 
called and defaulted although issue had been joined. Thereupon 
the record discloses that issues being joined a jury was called and 
the trial wae had in the absence of the defendant with a finding in 
favor of the plaintiff in the sum of $3,000. Subsequently and at 
the same term of court the defendant appesred end made a motion to set 
aside and vacate the verdict which was denied. Judgment was rendered 
upon the verdict and the defendant prosecutes this writ of error. 

It appears that the Highland Park Road is improved with 
& pavement twenty-four feet ride but at the point in question, the 
intersection with the Richfield Road, the pavement is extended to 
a width of approximately thirty-seven feet. There is a slight 
bend in the road but the view is unobstructed for a distance of 


about 600 feet in each direction. There is no foot pavement at 


= (ieee 


this point and pedestrians regularly use the paved portion of the 
Toad. At the intersection a city electric light was burnine. The 
Weather was clear and the moon was shining brightly. As the 
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plaintiff walked eastwardly along the road at about seven o'clock 
in the evening, at the extreme south edge of the pavement, she was 
struck by an automobile driven by the defendant who was driving a 
Ford sedan on the said highway, at a rate of speed of approximately 
thirty-five miles an hour; the defendant was driving in the same 
direction as the plaintiff was walking. When the plaintiff was 
struck she was throm backward against the car then to the south 
side of the road on the dirt shoulder. Arter striking the plaintiff 
the defendant slowed up his car ss though he intended to stop, he 
then looked backward but almost immediately started forward and 
drove away. 

A witness by the mmmesf name of McNeill was driving his 
car about 100 feet behind the car of the defendant and had followed 
defendant for at lesst one-half mile at a speed of about thirty= 
five miles per hour; he saw the car strike the plaintiff. The 
witness Harder was driving his car atwut 150 feet behind the witness 
McNeill and when he came to the scene of the accident he stopped 
to assist McNeill but was reouested by McNeill to follow the car 
thet hed struck the women and to ascertain its number. At a point 
about 600 feet east of the place of injury the highway is crossed by 
@ railroad; at this point the witness Sliter driving westwardly 
met a Ford sedan and se thes car following. Harder drove at a 
rate of about forty-five miles an hour in an effort to overtake 
the car which injured plaintiff and after driving nearly two miles 
he was able to read the license number of the Ford car. He took 
the number and delivered it to the officers of Highland Park. Ags 
@ result of the injuries the plaintiff became unconscious and was 
taken to a hospital where she was treated by a physician. Her 
Wrist was broken, two ribs were fractured, chest bruised, her nose 
broken in two or three places, certain nerves and ligaments were in- 
jured and she suffered numerous bruises upon her body. Thig in- 


jury occurred on a Tuesday and on the following Mmiday the attorney 
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for the plaintiff testified thet the defendant in 2 conversation 


with him said he had struck the woman but did not step because he 





thought at the time that he had run over a limb of a tree in the 
road. 

A number of reasons are assigned for a reverszi of the 
judgement, (1) that the verdict of the jury and the judgment of the 
court rendered thereon are not supported by the evidence; (2) that 
plaintiff pleaded that the defendant wilfully and wantonly inflict- 
ed the injuries suffered by her, and upon the trial failed to prove 
any wilfulness and wantonness, and because of such failure her 
action must fail; (3) the act of defendant in walking upon a high- 
way at seven o'clock on « March evening, and walking in the same 
direction traffic was taking on the side she was walking on, con- 
stituted contributory negligence on Ske plaintiff's part, barring any 
recovery by her; (4) that there was no proof shown that defendant 
was the driver or owner of the car thet inflicted the injuries on 
plaintiff; (5) that the verdict of the jury is excessive, and 
(6) that no negligence was shown on the part of defendant to entitle 
plaintiff to a verdict ogainst hin. 

Judging from the argument of the nlaintiff the fact 
that the defendant did not appear for some reason on the day of 
the trial it was considered thet he was in default. It is dis- 
Glosed by the record that he was not in default but on the contrary 
pleaded the general issue and a aneeial plee. denying the ownership 
and operation of the car in question. The record further ¢discloses 
that the plaintiff joined issue on the pleas. Notwithstanding the 
fact that the defendant was not present at-the trial of the cause, 
the pleas being on file and issue h»ving been joined, it was incumbent 
upon the plaintiff to prove every essential averment in her declara- 
tion that was required to establish the liability of the defendant. 
4 The rule relied upon by the plaintiff thet the cuestion of the 


sufficiency of the evidence to sustain the verdict, is not 2» proper 
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subject for review, cannot be invoked for the reason the judgment 
is not one obtained pro confesso or by the defavlt of the defendant. 

fhe most serious question arising woon this recerd is 
whether or not the téstimony on the part of the plaintiff sustains 
the finding of the jury and the judgment of the court. ‘It is sought 
to charge in each count of the declaration,the defendent with wilful 
and wanton conduct. It is said in the argument thet in each count 
of the declaration 2 wanton and wilful charge is averred against the 
defendant. The second count ef the declaration, however, «vers 
thet the plaintiff was in the exercise of due care and caution for 
her own safety et the time of the injury complained of. To recover 
under the second count of the decleration the plaintiff wee required 
to vrove that she was in the exercise of ordinary cere at the time 
and immedistely before the injury. It is argued by the ceféndant 
that the plaintiff was guilty of contributory hegligence. It it be 
true thet the declaration charges wilful and wanton conduct on the 
part of the defendant in inflicting the injury complained of, and such 
charge is sustained by the evidence, then the mere fact that the 
plaintiff was guilty of contributory negligence would not be a defense 
under the first and third counts of the declaration. There is 
nothing in the record to show under what count or counts the jury 
found the defendant guilty. The verdict is a general one, 

We have gone carefully through the evidence and in 
view of the state of the record we are not prepared to say thet 
the plaintiff has proven her cxuse as is laid in her decleretion. 

The plaintiff relies to sustain the judgment on the 
fact that the defendant defaulted. It is true the record discloses 
that the defendant was called and he failed to answer on the day 

_ the ceuse was set for trial. I+ is also true that the defendant 
had pleaded and the pleintiff joined issue previous to the ealling 
of the case for trial. The record recites that issue wae joined. 
. In the condition of the record the plaintiff wus called upon to 


prove her care and each msterial averment found in her declaration. 
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She was calied upon to prove the injury as charged and the resulting 
demeges. Since there may be another trial we refrain from express- 
ing any opinion as to the evidence or the weight thereof. I+t will not 
te improper, however, to say that there are some clements of 
damages relied upon on which there is little, if any proof. It will 
be remembered that the judgment is for $3,000 and the proof, accord- 
ing to our way of thinking, should be more explicit and more definite 
covering the question of the charge of wanton and wilful conduct and 
the elements that go to make up the damages claimed. 

We conclude, therefore, that the judgment of the Girenit 
Court of Lake County should be reversed and the cause remanded. 


Reversed anc Remanded. 
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STATE OF ILLINOIS, } 
8s 
SECOND DISTRICT I. JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Ilinois, and the keeper of the Records and Seal thereof, do hereby 


—————E———e 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


) of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellatcm Courue ay Otiama. tise se enews ee day 0b 





in the year of our Lord one thousand nine 





hundred and thirty- aoe 





Clerk of the Appellate Court 
(73815—5M—23-82) «tZZ3507 
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AT A TERM OF THE APPELL 


the year of our Lord one thousand nine hundred and 


within and for the Second District of the State of 





Present-~- The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. FRED G. WOLFE, Justice. 

Hon. JAMES 5S. BALDWIN, Justice. 

JOSTUS L. JOHNSON, Clerk. 

EK. d. WELTER, Sheriff. 





Begun and held at Ottawa, on Tuesday, the third day of May, 
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BE- IT REMEMBERED, that afterwards, to-wit: On 
| AUG 1? 1932 the opinion of the Court was filed in t 
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General No. 8408 ' Agenda 55 
In the Appellate Court 
of Illinois 
Second District 
Octo ter Term, A. D. 1931 
H. A. Maurer & Company, 
Incorporated, 
appellant, 
Appeal from the Circuit Court 
ie of La Salle County 
L. R. Jones, 


appellee, 


Jett, J. 

He Ae Maurer & Company, incorporated, appellant, instituted 
suit against L. R. Jones, appellee, in a Justice of the Peace Court 
at Ottawa, Illinois, to recover upon a written contract for services 
alleged to have been performed ly the appellant company for appellee 
in the adjustment of a fire loss. Before the Justice of the Peace 
a finding was had in fevor of the appellant in the sum of $480.00. 
The cause was appesled to the Circuit Court of La Salle County, 
where it was tried before the court without the intervention of 
a jury, and a finding was had in favor of appellee and judgment 
rendered against the appellant for costs of suit and appellant 
prosecuted an appeal to this court. 

It appears that L. R. Jones, appellee, had a fire at 
his residence in the City of Ottawa, Illinois, on the night of 
October 25th, 1929; that on the next morning one J. Howard Johnson, 
an employee of the appellant company, called upon appellee and ex- 
plained to him the business of his company was to represent the in- 
sured in a settlement of fire losses with insurance companies and 
asked him if he did not want to engage his company to represent him. 
It further appears that after considerable discussion the agent of 
appellant presented an instrument and filled out some blanks therein, 


which instrument was signed by appellee. The representative of the 
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appellant the made an inventory of the household goods and went to 
see a contractor relative to figuring the loss on the building. 
Apout two days after the appellant had been retained to make the 
adjustment, as it claims to have been, it sent its representative 
W. A. Glancy to Ottawa to make an estimate of loss on the building 
and this estimate was prepared by the appellant and submitted to 
appellee and totaled the sum of $12,712.90. A little later on 
Glancy met the adjuster for the company holding the insurance upon 
the building and household goods and gave him a copy of the claim, 
The adjuster for the insurance company went over the figures and 
the next morning the two adjusters met and discussed Glancy's 
figures. An agreement of the amount of loss was arrived st and 
appellee was called in to sign the proof of loss, and a short time 
after thet appellee was paid by the insurance company sf the sum of 
$8,000 for the loss on the building, being the face of the policy. 
It further appears that a statement for services was subsequently 
sent to appellee by the appellant welaay 

It is the contention of the appellant (1) that the 
court erred in admitting testimony on behalf of appellee to vary 
the terms of the written agreement; (2) that the manifest weight 
of the evidence is on the side of the appellant; (3) that the 
court erred in refusing to hold as law the propositions submitted 
to it on behalf of the appellant. 

Appellant insists it was error for appellee to cross 
examine the witness Johnson as to the conversation had by him and 
appellee before the contract was prepared and signed; that it 
was error for appellee to offer testimony in support of his conten- 
tion as to the terms of the agreement entered into before any contract 
Was signed. 

It is contended by appellee that the agreement was that 
if the loss was greater than the amount of the insurance then they 
would have no use for an adjuster. Appellee and Hall, his father- 
in-law, each testified that appellee stated that his loss on the 


et and also on the house was a total loss, more than the 
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amount of his insurance; that in either event there would be no 
use for an adjuster, that he, appellee, did not believe an adjuster 
could obtain more then the amount of the insurance, and that he would 
have no use for them; that Johnson insisted that the house was not 
a total loss, that is, not as great as the amount of the insurance 
upon it, and that appellant would assist in filing a claim upon the 
household goods free of charge, and would undertake to adjust the 
loss on the house, also free of charge, if the loss was greater than 
the value of the insurance, but if the loss upon the house was less 
than the amount of the insurance, then appellee should pay six per 
cent of the amount collected. To this appellee agreed upon the 
approval of Hall and thereupon Johnson produced a small printed form 
end filled in a few blanks, = - place of signing, date, rate of 
commission, etc., = = and appellee signed it. This is all contradict- 
ed by Johnson who states that the question of total loss or amount of 
insurance was not mentioned. 

We have examined the record and it fails to disclose 
that any objection was made by the appellant to the testimony showing 


what the conversation was before entering into the ¢gontract. The 


record shows that appellant inquired, when its first witness Johnson 


Was on the stand testifying, as to what was said by Johnson and 
appellee. It is also shown thet on cross-examination appellee 
cross-examined the witness auite fully with reference to the conver- 
sation had relative to the employment of appellant before the 
execution of the alleged contract and that no objection was raised 
by the appellant to the cross-examination of the witness. It is also 
disclosed that when the witnesses for appellee were on the stand 
that they were examined and each testified_as to wheat was said by 
the representative of the appellant company and appellee prior to 
the time of the signing of the alleged contract and appellant did 
not object. Since appellant interrogated its witness as to the 
conversation had with appellee prior to the signing of the contract, 


and on cross<examination he was examined fully with reference to 
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the conversation had with appellee and no objection was interposed 
thereto, appellant is not in any position to raise the question, as 
being error, for the first time in this court. 

Furthermore since appellant feiled to object to the 
testimony produced by appellee bearing upon what was said before the 
contract was signed, then the rule is that it cannot be raised by the 
appellant for the first time in this court. 

In Baker v. Fawcett, 69 Ill. Anp. 300, at pages 303-304, 
the.court said: "Aside from this, no objection was made in the 
trial court to the introduction of parol proof of the representations 
of the appellant, set forth in the special pleas, and such objection 
cannot be availed of for the first time in a court of review, The 
general rule thet either party to an agreement which hes been reduced 
to writing may insist thet the writing alone shall be resorted to, 
to determine the terms and conditions of the agreement mey be waived, 
and is waived if the parties enter mutually into a contest to 
establish the agreement by parol testimony. In the case eat bar 
neither of the parties objected to the introduction of parol testi- 
mony, but each voluntarily produced and relied upon testimony of that 
character to maintain his position before the jury. There was 
therefore no legal reason or rule of evidence or pleading why testi- 
mony thus produced should net have been considered by the jury as 
applicable to the defense presented by the special pleas. * * * 

In Whalen v. Stevens, 193 111. 121, at pages 132-133, 
the court said: "Counsel for appellant now objects to so much 
of the foregoing evidence as relates to negotiations befween the 
parties prior to the execution of the written agreement of partner- 
ship. No objection was made to the evidence when taken, nor among 
the objections to the Master's report is there any objection relating 
to the admission, exclusion or refusal to exclude evidence. The 
objections to the Master's report were orderéd to stand as exceptions 


on the hearing. The hearing is limited to questions of this nature 


7 
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raised by the exceptions, and when such question is not so raised 
error cannot be assignec in respect to it. The objection comes 
too late." 

It is quite evidendy from what is disclosed by this 
record that the testimony that is now objected Be to by the anpellant 
was gone into by the appellant itself when its first witness was 
put upon the stand. In the cross-examination of such witness no 
objections were made by the appellent, and it is further disclosed 
that when appellee put his witnesses upon the stand and they were 
interrogated with reference to what was said by the respective 
parties, that is, the agent of the appellant and the appellee, re- 
lative to the alleged contract, no objection was interposed by the 
appellant and that being true, it cannot be raised for the first 
time in this court. 

Appellant submitted four propositions of law to the 
court, all of which were refused. It is now assigned as error 
thet the court committed error in refusing the propositions of law 
and each of them. We have examined the propositions and they are 
not based upon the evidence as disclosed by the record. The court 
did not commit any error in the refusal of then, 

In view of the state of the record we sre not prepared 
to say that the finding of the court was manifestly against the 
weicht of the evidence, and since the court did not commit any 
error in the refusal of the propositions of law, the judgment of 
the Circuit Court of La Salle County will be affirmed. 


Judgement Affirmed. 
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SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Ilinois, and the keeper of the Records and Seal thereof, do hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 
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Begun and held at Ottawa, on Mieedayy) Ge third day of =) in 
the year of our Lord one thousand nine hundred and thirty-two, 
within and for the Second District of the State of Illinois: 
Present~-- The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. FRED G. WOLFE, Justice. 
Hon. JAMES 5S. BALDWIN, Justice. 


JUSTUS L. JOHNSON, Clerk. 
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BE If REMEMBERED, that afterwards, to-wit: On 
AUG 25 1932 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


October Term, A. D. 1931 


General No. 8462 Agenda 46 
WILLIAM S, JANES, 
Appellee, 
VSe Appeal from the Circuit 
Court of DuPage County. 

WILLIAM LESOWITCH and 
WILLIAM RYAN, 
(WILLIAM LEBOWITCH, 


Appellant) 


JETT, J: 

William S, Janes, appellee, brought suit against William 
Lebowitch and William Ryan in a Justice of the Peace Court in 
the County of DuPage to recover damages alleged to have been 
sustained to his automobile in a collision with a eab driven 
by William Ryan and owned by Lebowitch, appellant. A change 
of venue was taken and a trial was had before the Justice to 
whom the cause was removed with a finding against the appellee 
for costs of suit. 

An appeal was prosecuted to the Circuit Court. On the 
trial in the Circuit Court the jury returned a verdict assess— 
ing appellee's demages at $168.90, on which judgment wes rendered. 
Wm. Lebowitch alone prosecuted this appeal. , 

In this court appellee failed to file a brief and argument 
and under rule 21 the cause could have been reversed pro forma 
and remanded. 

We have examined the evidence and find it conflicting. From 
the facts as disclosed by the record this was peculiarly a case 
for a jury. The jury having passed upon the question of negligence 
we are not prepared to reverse the judgment on the ground that the 
finding of the jury bearing on the charge of negligence is mani- 
festly against the weight of the evidence. 
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We have examined the instructions given on the part of 
appellee. No serious objection is made to the instructions 
other than instruction mimber six, which reads as follows: 
"the Court instructs the jury that the rule of law giving the 
driver approaching from the right the right-of-way over one 
approaching from the left does not apply when the automobile 
én the right is sufficiently far away so that if being driven 
with due care and within recognized limits of speed it will 
not reach the intersection until the automobile from the left 
can pass." It is said this instruction is bad on the ground 
that there is nothing in the statute relating to recognized 
limits of speed and thet the Court failed in the series of in- 
structions to inform the jury what was meant by the term 
‘recognized limits of speed.' The instruction is subject to 
criticism, but in connection with the series of instructions 
given, we do not believe that the defendant was prejudiced 
thereby. 

We are not unmindful of the fact that the verdict in this 
case is not large but the finding so far as the question of 
damages are concerned should have been within the limits of 
the testimony. The record discloses that the plaintiff's car 
after the collision was towed to a repair shop at Wheaton, and 
from there taken by the plaintiff for scrap to the junk yard 
at Glen Ellyn where it was at the time of the trial. 

A witness called to the stand to testify with reference 
to the damages sustained by the plaintiff testified that the 
cash market value of plaintiff's 1926 model Diana coupe at the 
time of the accident was not over $50.00. Appellee produced 
evidence bearing upon the question as to what it would cost to 
repair his car and the amount was fixed at $168.90. If it be 


true, and it is uncontradicted, that this car was not worth to 
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om 
exceed $50.00 at the time of the accident, then the mere fact 
that it would cost $163.90 to purchase the parts which were 
damaged, destroyed or broken would be allowing a sum for damages 
greatly in excess of what the value of the car was before the 
collision. ‘hile we are of the opinion that the finding of the 
jury bearing upon the question of negligence of the respective 
parties was not manifestly against the weight of the testimony, 
nor are we in a position to say that the jury were misled in 
any way by reason of the giving of instructions, but we do be- 
lieve from what is disclosed by the record that the verdict is 
excessive; that a remittitur of $100.00 should heave been entered 
ty the appellee. 

The judgment will ve affirmed in favor of appellee and 
against the appellant in the sum of $68.90, if appellee enters 
a remittitur within twenty days from the filing of the opinion, 
If appellee fails to enter a remittitur within twenty days from 
the time of the filing of the opinion then the judgment will be 


reversed and cause remanded for a new triel. 


AFFIRMED UPON REMITTITUR, OTHERWISE 
REVERSED AND REMANDED, 
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STATE OF ILLINOIS, } 
ss 


SECOND DISTRICT I, JUSTUS L. JOHNSON. Clerk of the Appellate Court. in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 
of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of said 


day of 





Appellate Court. at Ottawa, this 
in the year of our Lord one thousand nine 
hundred and thirty-____ 


Clerk of the Appellate Court 
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Begun and held at Ottawa, on Tuesday, the\ titing! day of May, in 





the year of our Lord one thousand nine hundred and thirty-two, 


within and for the Second District of the State of Illinois: 














-Present-- The Hon. THOMAS M, JETT, Presiding Justice. 
| Hon. FRED G. WOLFE, Justice. 
Hon. JAMES S. BALDWIN, Justice. 


JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 





UG 25 i832 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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IN THE 
APPELLATE COURT OF ILLINOIS 
Second District 


October Term, A.D. 1931 


General No, 8471 Agenda No. 52 


Cc. W. Frey, 


Appellant, 
j Appeal from the Circuit Court 
Vie of Woodford County, 


Henry Hunginger, 


Appellee. 


JETT, J: 

This was an action of debt instituted by ¢C. . Frey, appellant, 
in which he sought to recover the statutory penalty from Henry 
Hunginger, appellee, for having mit various varieties of stand- 
ing or growing trees on the land of the appellant without his 
permission. To the declaration a plea of nil debit was filed, 
issue was joined and cause submitted to a jury for determination. 
At the conelusion of all the evidence the court directed a vérdict 
in favor of appellee and the appellant prosecuted this appeal. 

The Statute which forms the basis of this action is as follows, 
vizs 


"Any person who shall cut, fell, box, bore 
or destroy or carry away any black walnut, black, 
white, yellow or red oak, white-wood, poplar, 
wild cherry, blue ash, yellow or black locust, 
chestnut , coffee or sugar tree, or sapling, stand- 
ing or growing upon land belonging to any other 
person or persons, without having first obtained 
permission so to do from the owner or owners of 
such lands, shall forfeit and pay for such tree 
or sapling, so cut, felled, boxed, bored or 
destroyed, the sum of $8; and every person who 
shall cut, fell, box, bore or destroy any trees 
standing or growing upon land belonging to any 
other person or persons, without permission as 
aforesaid, shall forfeit and pay for every such 
tree or sapling, so cut, felled, boxed, or bored 
or destroyed, the sum of $3.00." 


Cahill Rev. St. Chap. 136, Sec. 5. 
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This penal statute has been operative for many years, and was 
“first construed in Cushing v. Dill, 2 Scam, 460, where it was held 
that an action brought under the Statute is in addition to the 

| dameay at common law, and in order to subject anyone to its penalties, 
it must be shown that the Statute had been wilfully violated. In 
Whitecraft v. Vandervery 12 Ill, 235, the court states that the 
object of the Statute is to furnish an additional remedy to the 
owner of the land, and also to punish the wrongdoer, and that in 
order to subject a party to such punishment, he must have committed 
the wrong knowingly and wilfully or under such circumstances as show 
him guilty of criminal negligence. In Watkins v. Gale, 13 Ill. 152, 
and in other later cases, these constructions were reaffirmed , and 
it is the settled law in this State that an action for the penalty 
provided by this Statute does not lie for an inadvertent trespass 

or where the cutting is ascribable to an honest belief on the part 
of the accused, that the land from which he cut was his own or that 
he had a license to cut therefrom, tut only lies where the trespass 
is wilful or the defendant is criminally negligent. 

The author of the article in Ruling Case Law on "Logs and 
Timber" says: "In order to prevent trespass upon timber lands, 
statutes have been passed in a number of states providing for 
punitive damages. These statutes are, however, usually held not 
to be designed to cover any case not involving wilful wrong and 
in the case of mistake or accident, recovery can be had only for 
the value of the injury actually sustained." 17 R.C.L. 1110. 

Wilfully ordinarily means intentionally or not by accident, 
but in a penal statute, it means with evil intent or with legal 
Malice or with a bad purpose. When applied to Viglation of a law 
it means purposely or obstinately, and describes the attitude of 
one who, having a free will or choice, either intentionally dis- 
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tin 
regards the Statute, or is plainly indifferent to its requirements. 
Bouvier's haw Dictionary. 

It appears from the evidence thet appellant is the owner in 
fee of the two hundred acres of land described in the declaration, 
of which approximately sixty acres was in timber pasture. He and 
appellee are well acquainted with one another, both having lived 
in the same community for many years. At the time appellee cut the 
trees, and for several years prior thereto, the land was in possess-= 
ion of Jake Hexamer as tenant, who lived thereon, and anpellee re- 
sided about a mile and a half north and east thereof. In the winter 
of 1929 appellee asked appellant if he could buy some of the timber 
on this land, but was told by appellant that he would not sell it. 
In the latter part of January or the first of February, 1931, the 
tenant, with the assistance of others, was cutting wood in the timber 
pasture, and appellee came over and sought and obtained permission 
from the tenant to cut and clean up some of the down trees for fire 
wood. Appellee did this, and later, while so working, asked the 
tenant if it would be all right to cut down "a few hickory nut trees 
to mix in with this dry wood," and the tenant told him that if he 
wanted some of the hickories and black oaks, he could cut them as 
he, the tenant, would like to have them cleared out so he could get 
gome more grass, and the pasture would be thereby improved. Acting 
upon this permission, appellee cut quite a number of standing hickory 
and black oak trees, and a few burr, white and red oaks and one elm 
tree. 

The record in this case discloses an entire absence of evil 
intent, bad purpose, or wilful wrong upon the part of appellee. 
While he had no valid license to go upon this land and cut the 
standing trees, he was acting wnder the honest belief that he had 
permission to do so, and in response to a question propounded by 
the attorney for the appellant to the tenant, who testified on be- 
half of the appellant, inquiring how he, the tenant, happened to 

pees appellee that he could cut these trees, the tenant answered: 
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Well, I thought that would be a good way to get the old logs 
and timber cleaned up and give me a little more grass. I thought 
I was doing right, but the way I understand now I wasn't." There 
is no substantial conflict in the evidence in this case, nor is 
the evidence susceptible of different inferences or conclusions, 
and with the record in this condition, the trial court at the 
conclusion of all the evidence very properly directed a verdict 
and rendered judgment thereon. 

Under the authorities, it was incumbent upon the appellant 
to prove by a clear preponderance of the evidence, that appellee 
acted wilfully and knowingly, and the evidence must have been of 
such a character as to bring home to the jury a reasonable and 
well founded belief of the guilt of appellee. In the opinion of 
the trial court, the evidence submitted was not of this character, 
The determining test upon a motion to instruct the jury to find 
for a defendant is whether or not the evidence, with all reasonable 
inferences to be drawn therefrom, taken most strongly in favor of 
the plaintiff, fairly tended to prove the plaintiff's case and was 
sufficient to warrant a verdict in plaintiff's favor. Swalm ve 
City of Joliet, 219 Ill. App. 123. Or as stated another way, the 
court should direct a verdict for a defendant only when the evidence 
given with all legitimate inferences that may be justifiably drawn 
therefrom, is insufficient to support a verdict for the plaintiff, 
so that if such a verdict be returned it must be set aside. 

The judgment is in accordance with the law, and the undisputed 


facts, and is therefore affirmed. 


JUDGMENT AFFIRMED, 
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STATE OF ILLINOIS, i 
8s 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 
day of 





Appellate Court, at Ottawa, this 
in the year of our Lord one thousand nine 


hundred and thirty- 
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AT A TERM OF THE APPELLAT 
Begun and held at Ottawa, on Tuesday, the third day of May, in 
the year of our Lord one thousand nine hundred and thirty-two, 
‘within and for the Second District of the State of Illinois: 
resent-- The Hon. THOMAS M. JETT, Presiding Justice. 

Hon. FRED G. WOLFE, Justice. 

Hon. JAMES S. BALDWIN, Justice. 


JUSTUS L. JOHNSON, Clerk. ¢j aD ar fool 4° 
: 26 6 L.A. Oo 
E. J. WELTER, Sheriff. 






BE IT REMEMBERED, that afterwards, to-wit: On 
REP 1 1932 the opinion of the Court was filed in the 
jlerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No. 3495 Agenda No. 6. 


IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


May Term, A. D. 1932. 


Dennis L. Collins, 
Appellee, 
V8, Appeal from the Circuit 
Court of Henry County. 
Insurance Company of North 
America, a corporation, 


Appellant 
BALDWIN, J: 


This is a suit brought in the Circuit Court of Henry 
County, Illinois, by the appellee (hereinafter called Plaintiff) 
against the appellant (hereinafter called Defendant) to recover. 
upon two fire insurance policies issued to him by the appellant. 

The amended declaration consisted of two counts, each of 
which alleged the execution and delivery of the insurance policy 
upon which suit is brought and which is get out in full in each 
count. The first count alleged that on October 5th, 1928, the 
barn of the plaintiff insured under such policy was destroyed 
by fire and that within fifteen days the plaintiff gave written 
notice thereof to the defendant at its office in Chicago and 
within sixty days thereafter delivered a particular account of 
the loss, and claimed damages to the extent of $4,000.00. 


The second count alleged substantially the same, except 


that the damage claimed was the sum of $800.00 for the loss of 


hay alleged to have been destroyed in the said fire. 
To such amended declaration the defendant filed six pleas 


Pleading (1) the generel issue; (2) a part of the terms of the 
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insurance contract concerning purchase of additional insurance 
and alleged a violation thereof by plaintiff in the purchase 
of other insurance and thet thereby the policy declared upon 
became void; (3) the execution and delivery of a certain mort- 
gage upon the premises in violation of the terms of the insur- 


ance policy; (4) the execution and delivery of a second mort- 





gage upon the property in violation of the terms of the said 
insurance pontract; (5) that the plaintiff had executed and 
delivered a chattel mortgage upon the property mentioned in 
the insurance contract in violation of the terms thereof; (5) 
that the plaintiff had made false and fraudulent statements 
concerning the property insured. | 

Replications were filed to each of said pleas and re- 
joinders were thereafter filed to such replications. 

On February 25th, 1950 a jury was impaneled and a trial 
of the said cause started. 

On February 26th, 1950 during the course of the trial 
the plaintiff moved for leave to file first and second additional 
counts to the declaration, which motion was allowed and the first 
and second additional counts were filed. The defendant then 
presented its motion for the withdrawal of a juror, a continuance 
and for leave to plead to such counts. This motion was allowed, 
the juror withdrawn and the cause continued. 

Demurrers were interposed by defendant to the first and 
second additional counts. 

On November 30th, 1930 the plaintiff obtained leave to 
file a third additional count, to which the defendant also 
interposed its demurrer and on January 9, 1931 the plaintiff 
filed his fourth, fifth, sixth and seventh additional counts 
to the declaration. 

In the fourth additional count the plaintiff alleged 
substantially the same as in the former counts, except it was 


alleged that within fifteen days after the loss the plaintiff 





Visited the agent of the defendant company and 
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advised him of the fact of the fire and of the loss of the 
property and that such agent, at the request of the plain- 
tiff and for and on behalf of the plaintiff, advised the 
defendant in writing of the fact of the fire and of the 
property destroyed and that thereafter in response thereto 
the said defendant sent another of its agents to survey the 
premises and that such agent advised the plaintiff that the 
defendant would not pay the insurance, 

The fifth count contained substantially the same al- 
legations as the fourth, except that it,related to the hay. 

The sixth additional count contained substantially the 
same allegations as the others, except that facts were set 
forth concerning the notification of the agent purporting 
to excuse the plaintiff in giving written notice of the loss. 

The seventh additional count is substantially the same as 
the sixth except that it related to the hay. 

To these additional counts the defendant also interposed 
its demurrer, which afterward, upon hearing, was sustained as 
to the first and second additional counts and overruled as te 
the fourth, fifth, sixth and seventh additional counts and it 
was ordered that the pleas of the defendants theretofore filed 
stand as pleas to the fourth, fifth, sixth and seventh counts. 

Thereafter, the defendant filed its additional pleas to 
the fourth,fifth, sixth and seventh additional eccunts, alleging 
that under the terms of the policy no suit could be maintained 
unless commenced within twelve months after the fire and alleged 
that the cause of action set forth in the fourth, fifth, sixth 
and seventh additional counts states a new cause of action, 
which was not commenced within twelve months next after the 
happening of such fire. To these additional pleas to such 


counts a demurrer of the plaintiff was interposed and upon 
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hearing thereof such demurrer was sustained by the court amd 
such action is assigned as error, The defendant then elected 
to stand by such please 

The third additional count of the plaintiff was withdrawn 
and the cause proceeded upon the first and second amended counts 
and the fourth, fifth, sixth and seventh additional counts and 
the pleas thereto. | 

Trial was had by a jury, who returned a verdict for plain- 
tiff in the sum of $2,800.00; Motion for a new trial and in 
arrest of judgement were overruled and after ordering the plain- 
+iff to renit the sum of $1,100.00 the court entered a judgement 
against defendant for the sum of $1,700.00. This appeal is 
prosecuted to reverse such judgment. 

The facts in this case substantially are that the defendant 
owned a farm upon which was situated several buildingg, ineclud- 
ing a barn with one or more sheds attached. On February 15th, 
1926 the plaintiff applied to one John G, Fischer of Geneseo for 
the purchase of insurance against loss or damage by fire, lightn- 
ing, tornado, cyclone and windstorm of the buildings upon his 
farm - among others, $2,000.00 was upon the barn and sheds. 

On August 15th, 1928 he likewise epplied to said Fischer 
for insurance on hay and feed in the barn and sheds above men= 
tioned. Fischer was connected with the First National Benk of 
Geneseo and is also engaged in the insurance business represent- 
ing the defendant company. Insurance policies were issued by 
the defendant herein after such applications and countersigned 
by John 0. Fischer, agent of the defendant. 

On the night of October 5th, 1928 Lightning struck the 
barn end it was burned, as was also the hay in the barn. On 
October 6th, the plaintiff talked with Mr. Fischer over the 
telephone and told him the barn and hay had burned and Fischer 
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said he would notify the company. Later in the day plaintiff 





called at the bank, with which Fischer was connected, and asked 
Fischer if he had notified the company and was told that the 


company had been notified and thet plaintiff would hear from 











it in a few days. Later a tr. Lathan, an adjuster for the 
defendant, called, and went to the farm of the plaintiff and 
made an examination of the premises. Afterward the defendent 
refused to pay the loss 2nd this suit followed. 

Certain questions have been raised by the parties herein 
upon various points and particularly upon the existence or 
placing of mortgages upon the property insured, but from our 
view of the cage we do not regard a discussion of most of these 
questions material to our decisions 

At common law it was permis#eble to join several ceuses of 
action in one suit and each cause of ection was set forth in a 
declaration or statement, which was designated as a "count," 
particularly when more than one cause of action was embraced 
in one suit. Actually the word "count" was intended to and 
meant the whole declaration of the particular esuse of sction 
covered by is, Upon the joinder of several causes of action 
the several declarations or counts were commonly désignated 
collectively as the declaration. Although these separate causes 
of action would be joined and prosecuted in one suit, yet each 
count was required to state fully and completely a cause of 
action, Finally the practice became such that the use of the 
various counts were introduced into the declaration not really 
to state separate causes of action, bt rather to provide for 
a different form cf stating the same cause of action and thereby 
escape the rule against duplicity. This prectice has continued 
until it has now passed into and become regular practice and 
declarations now commonly consist of several counts, even though 


the separate caises of action set forth in each count are predica- 
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ted unon one and the same transaction. Such practice is now 
commoniy used to meet variations in proof upon the course of 


the trial. Although the practice of filing separate counts 


| 
| 


and stating the same cause of action in a different manner 

is recognized and permitted, yet each separate and distinct 
count must state a separate and distinct cause of action and 
must prevail or be defeated by reason of the matter set forth 
in the particular count as fully and completely eas though 

there was but one count in the entire case, Thus each count 
must be an entire declaration as to the matters therein charged, 
and is subject to the same rules and limitations as the entire 
declaration. 

The insurance contract sued on herein contained a pro- 
vision that "no suit or action on this ovolicy for the recovery 
of eny claim, shall be sustainable in any court of law or equity 
unless commenced within twelve months after the fire." 

This provision in the insurance contract is a legal end. 
valid provision and is binding upon the parties to this suite 
This question was passed upon by this court in the case of Vox 
vs. Aetna Casualty and Surety Company, 248 Iilinois Appellate 
209, which was brought to recover upon an insurance policy 
containing 2 provision to the effect "that no action should 
lie against the company to recover under the policy unless 

| brought within two years after the date of the occurrence re- 
sulting in the loss." In thet case the original declaration 
consisted of one count, in which it was alleged, among other 
things, thet full compliance with the terms and provisions of 
the policy had been made. Subsequently and more than two years 
after the occurrence of the loss an additional count was filed 
in which the plaintiff relied for recovery upon a waiver of 
certain conditions of the policy. The defendant then filed its 
plea alleging that the cause of ction, as set forth in the 
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additional count, did not occur within two years vrior to the 
filing of said additional count » In passing upon this question 
the court said, on page 213: "The first count avers full com- 
pliance with all the terms of the policy. ‘The additional count 
did not aver full compliance with the conditions of the policy, 
put relied upon a waiver of certain of those conditions. A 
different cause of action was stated by it - one which could 
be availed of only when brought within two years after the date 
of the loss. (Feder vs. Midland Casualty Company 516 Illinois 
552; Carbone vs. Penn. Fire Insurance Company, 222 Ill. App. 560; 
Trichelle v. Sherman & Ellis, Inc., 259 Illinois Appellate 346 
page 357; Heffron vs. Rochester German Insurance Company 220 
Illinois 514)." 

In the instant cage the fourth, fifth, sixth and seventh 
additional counts were filed more than twelve months after the 
cause of action accrued and stated causes of action which could 
be prosecuted only if brought within the twelve months limitation 
period and such counts being filed after the exoiration of that 
period are, under the terms and conditions of the contract of 
insurance end under the issues as herein attempted to be made 
up, barred by the limitations therein contained. 

It follows, therefore, that the court erred in sustaining 
the plaintiff's demurrer to the defendant's pleas of limitation 
as to such counts, (Trichelle vs. Sherman & Ellis, Inc., 259 
Illinois Appellate 346; Hartzel vs. Maryland Casualty Company 
163 Illinois Appellate 221). 

‘The judement of the Circuit Court of Henry County is reversed 
and the cause remanded with directions to the Circuit Court of 
Henry County to overrule the plaintiff's demurrer to the defendant's 
pleas of limitation to the fourth, fifth, sixth and seventh 
additional counts. 


REVERSED AND REMANDED WITH DIRECTIONS,’ 
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STATE OF ILLINOIS, 
SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 

of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 





Appellate Court, at Ottawa. this day of 
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“Present-- The Hon. THOMAS M. JETT, Presiding Justice. 





Hon. FRED G. WOLFE, Justice. 
Hon. JAMES S. BALDWIN, Justice. 
JUSTUS L. JOHNSON, Clerk. 

E. Jd. WELTER, Sheriff. 







BE IT REMEMBERED, that afterwards, to-wit: On 
Grp 416°? the opinion of the Court was filed in the 
lerk’s office of said Court, in the words and figures 


following, to-wit: 





|Begun and held at Ottawa, on Tuesday, the third day of May, 





the year of our Lord one thousand nine hundred and thirty-two, 


within and for the Second District of the State of Illinois: 






>. @ 





Bea'e rr t 


es + # ? % 







ett On aaeeae 

















of TGs Pe Lit a’ 
.89 fi EWR ee) x RAG “BS | ee any : 
ae vA cx 4 ev YS OTIS 
am a GL. que TEED & Pe: RT fa Buse 
F seein é 
A % fe f F Pes AT) ¥i % i, 
» @ & 
- nae ~* ene 
aM Se i 
i a yee, ‘ Bn Seber ut 
egy 
10 tdiw-o?,. ebtawtert 6. Jedd) CRA 
4 i a5 mee vl Np lbeeesbe ay | f 
i beliz saw dapod elt 6. 70te seo eis cate 


saa ehtomgedt of  ~tago0 pies bens at hy 





General No. 8500 Agenda No. 9 


Inthe Appellate Court of Illinois 
Second District 
May Term, A.D. 1932 
Pleasant R. McIntosh, 
appellee 


Appeal from the County Court 
VS. 





of Peoria County 
Joseph M. Bosenbury, 


appellant 


Baldwin, J: 

This suit was originally brought before a Justice of the 
Peace of Peoria County, by the appellee, to recover damages 
occasioned by an automobile accident alleged to have oceurred on 
May 9th, 1929 at the intersection of Bourland Avenue and Russell 
Street in the City of Peoria, 

The cause was appealed from that court to the County Court 
of Peoria County where trial was had by jury resulting in a verdict 
in favor of the appellee. This appeal is prosecuted to reverse the 
judgement entered thereon, 

The evidence presented in this case is not voluminous and 
shows that the automobile of the appellee was being driven in a 
southerly direction on Bourland Avenue and that the automobile of 
the appellant was being driven in an easterly direction upon Russell 
Street in the City of Peoria. At the intersection of Russell Street 
and Bourland Avenue a collision occurred between the automobiles of 
appellee and appellant. 

The right front fender of appellee's automobile and the left 
front fender of appellant's automobile were damaged. 

There is considerable variance between the testimony of the 
parties and some controversy as to the surrounding conditions and 
the rates of speed of the respective cars. There is no dispute 
as to the amount of damage to the appellee's car. Both the appellee 


q and the appellant insist that the other was guilty of negligence 








@ .o8 shroza 


























atonifll to trod etelleqcA edt aT | 
toistetd paces | 
seeil .a.A ,nreT yell 
,fsotaIoM . 2 
salfogqa: 05 git 
Lweudnenod Mt aq e 


tus filocas 


tured yitnved odd mort Leeqcd 


yinrod eixoe% to 


oat aah bla 
aft te soitantl s eroted tiaverd yilertsico aow the eiet 
segameb tevoosr o¢ ,seailoaas oft yd ,yenwod strost Yes é al 
wo bextiveco oved ot Segolis trobioos ofidemotms as wW beso 
Ileana bas ssimevA Sueltucd to aottoeatedat oft te ORCI te 
Pe PRR oe ue oe Be wee ad abe 
prvod yinwed oft of ¢aroo tant wort boleeqce sow onto om 
tolibiey « mf pattioget vist yo bed asw [strt eredw yiaod abteet, ie 
eit sataves of botwoesera ef Lesqaes atid? .sellegqs eft ‘to rove? ml 
‘\nootedt berotae tr os 
boe angrtemfov tom at opso vids at betneaota eomsbive edt 
s «i gevith gated ses eelleqas edt to elLidonotud ong toate 
to elidomotis edt gadt bas owmevA basliwod no moftoethh yt 
fiseanh mocy sotteetth yiretase as at asvitbh gated ssw toes 
teestte Ifoacwi to acltoeatetnt sft tA .siroed to ytid 0 
to aslidomotiue odt seowted boxriw0o9e motatifoo s oumewA | 
tmsLlocaa. bas. 
tiel oft base slidomotys a'selleqqs to rebaet tmort tigi, 


edt to yoomttaet edt seowted atnatsey ofdatebianrcoes ei ‘ 
po anoltifxoe antingotrmvs eft of as Yetevorimoo eon hi 
otuqaib on ef ered .exso ovitooques ed¢ to & ? 
eelfodas odd stood .2ao elveliloqas edt of egamsh 0.8 
edneyifgen to ytLing ecw sedto odd tedt tetent ¢ 


by 


or ee 


which occasioned the accident. 

There is considerable controversy concerning the rate of 
speed of the respective cars and as to the exact point in the inter- 
section and the circumstances under which the cars collided. These 
questions, however, are questions of fact for the jury to determine 
and unless the verdict of the jury is manifestly against the weight 
of the testimony, this court will not reverse the findings. In 
this case we are not prepared to hold that the verdict of the jury 
is manifestly against the weight of the evidence. Illinois Central 
Railroad Company vs. Gillis, 68 Ill. 317, p. 319; Celvert vs. 
Carpenter, 96 Ill. 67; Bradley vs. Palmer, 193 Ill. 88. 

Some complaint has been made as to the admissibility of 
evidence upon the trial of this cause and from an examination of 
the record it is possible that some error has occurred in the 
admission of testimony, but we find no reversible error in the 
record. 

It is also earnestly urged by the appellant that the trial 
court committed reversible error in giving to the jury the plain- 
tiff's (appellee) instruction No. 1 as follows: "The Court instructs 
thé jury that a person approaching an intersection has the right 
to presume that another person also approaching said intersection 
is traveling at a reasonable and lawful rate of speed, unless there 
is actual notice to the contrary." It is sufficient to ssy that 
the appellant by his sixth instruction, told the jury substantially 
the same thing but perhaps in a more elaborate and extended form, 
and Heving omitted the same error as that complained of, the 
apyéliant/ ig in no position to make the objection urged. 

In Harney v. Sanitary District, 260 Ill. 54 page 61 the court 
in passing upon a similar situation said "a party can not complain 
of a fault in an instruction where the instructions of the complain- 
ing party are open to the same criticism" and to the same effect 
is Ankenbrandt v. Joachim, 173 Ill. App. 158, page 161. 

At moy be observed, although it is the purpose of the law, 
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to give the driver on the right a preference in the use of the 
intersection, yet such right of preference does not relieve the one 
entitled to it from the duty of exercising due care to avoid injury 
to others. (Riddte vs. Mansager, 254 Ill. Avo. 68, page 73). 

Finding no reversible error in this case the judgment of the 
County Court is affirmed. 


Judgment Affirmed. 
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Arthur Rossi, Administrator of 
the estate of Ethel Rossi, de- 
ceased, 


(Plaintiff) Plaintiff in Error, 


vs, Writ of Error to 
Circuit Court 
William Youblis, Jr., Winnebago County. 


(Defendant) Defendant in Error, 


BALDWIN, J: 

On February 8th, 1951 lithel Rossi was injured in an auto- 
mobile accident and ultimately as a direct result therefrom, 
on May 28th died. 

Mrs. Rossi left surviving her husband and two children, 
aged eleven and twelve years respectively. 

Suit was filed in the Circuit Court of Winnebago County 
by the plaintiff in error herein against the defendant in error 
to recover damages resulting on account of the alleged wrongful 
act, to the next of kin of said Ethel Rossi, deceased. 

The original declaration consisted of two counts, one a 
negligence count and one count charging wilful and wanton injury. 

The defendant in error pleaded the general issue and trial 
by jury was had in the Circuit Court of said County, resulting 
in a verdict for the defendant in error. The plaintiff in error 
then presented his motion to set aside the verdict and for a new 
trial but this motion was overruled by the court. Ne then pre- 


sented his motion in arrest of judgment and this motion was also 
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overruled by the court. Judgment was entered upon the verdict 
of the jury in favor of the defendant in error and against the 
plaintiff in error for costs. It is to reverse this judgment 
that this writ of error is prosecuted, 


| 


The facts in the case are substantially as follows: in 
the evening of the injury Ethel Rossi and one Dorothy Berry 

were taken to a dance hall by one Tony Vince, who operates a 
taxi cab in Rockford, Illinois, where they remained unescorted 
until aBout midnight. After the conclusion of the dance (ir, 
Vince requested the defendant in error to take these young 

women to his garage, where he kept his taxi cab, and stated 

that he would be there shortly, The young women were seated 

in the front seat of the car with the defendant in error and 

were taken to the taxi cab garage where they awaited the arrival 
of Mr. Vince. After waiting for a time the defendant in error 
turned around and started back to ve business portion of the 
town to search for Mir. Vince. Upon their return they met him 

and again turned around and started to the Vince Garage, driving 
South upon South Main Street in Rockford. The street was covered, 
in part at least, with snow and ice and the defendant in error 
drove his car over such street at a rate estimated by various 
witnesses of from thirty to fifty miles per hour. 

Testimony is also presented that both of the young women 
requested the defendant in error to drive more slowly but that 
he failed to do so. In attempting to pass another car his auto- 
mobile slipped or skidded upon the icy pavement off of the road- 
way and over the bank on the east side of the highway and fenl 
@ distance of thirty to forty feet below the level of the road. 
Ethel Rossi suffered a broken back, which resulted in paralysis 


and eventually caused her death on May 28th, 1931. 
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At the close of the trial the plaintiff in error withdrew 
from the consideration of the jury his count of negligence and 
the cause proceeded solely upon the count in the declaration 
charging wilful and wanton injury with the result as above set 
forth. 

Plaintiff in error tendered to the court the following 
instruction: "The court further instructs the jury that if they 
shall find from all the evidence in this case that the defendant, 
William Youblis, Jr., did, just prior to and at the time of the 
accident, operate his automobile wilfully, wantonly and maliciously 
and with conscious disregard, if any, for the consequences of his 
actions, then you may not take into consideration the question of 
contributory negligence on the part of plaintiff's intestate." 
This instruction was refused by the court and such refusal is 
assigned as error by the plaintiff in error herein. 

This cause, as indicated, proceeded solely upon the count 
of wilful and wanton conduct and courts of this State have 
frequently held that contributory negligence does not relieve 
a defendant from liability for wilful or wanton injury. (Walldren 
Express Company vs. Krug 291 Illinois 472). | 

In Ros@ vs Noble & Company 316 Illinois 357 page 373 the 
court said: "The defense of contributory negligence is based 
on the common law doctrine that there can be no recovery for an 
injury caused by the common, mutual, concurring negligence of 
both parties, regardless of the degree in which their negligence, 
respectively, contributed to the injury. The defense does not 
apply to injuries wilfully or wantonly inflicted." (Walldren 
Express Company vs. Krug 291 Illinois 472; Heidenreich vs. 
Bremner 260 Illinois 439; Illinois Central Railroad Company 
vs Leiner 202 Illinois 624). 

This is necessarily soffor the reason that negligence is 


predicated upon carelessness, thoughtlessness and heedlessness, 
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oy 
while willfulness and wantonness are predicated upon an in- 
tentional or d@liberate act or an intentional disregard of a 
known duty to the safety of person or property of another 
and an entire absence of care for the life, person or property 
of others, such as exhibits a conscious indifference to con- 
sequence. (Walldren Express Company vs. Krug, supra). Thus 
it is seen that the defense of contributory negligence has no 
application whatever in a suit predicated solely upon wilful 
and wanton injury. 

It necessarily follows in this case that any negligence 
on the part of the deceased was not a matter to be considered 
by the jury in arriving at their verdict and it was error for 
the court to refuse the instruction tendered. We have examined 
the record and we find no other given instruction which contained 
or announced the rule laid dow by this instruction. 

There are other guestions presented in this case by the 
plaintiff in error; but in view of the fact that this case must 
be reversed for error in refusing the instruction above referred 
to, we have not deemed it necessary to consider all of the reasons 
assigned and argued by plaintiff in error. 

The judgment of the Circuit Court of Winnebago County is 


reversed and the cause remanded. 


REVERSED AND REMANDED. 






aul ale wegen evel ay. xa? sere ‘eerbiist). 


bem tmaxe eve oW -borobast noi osstent ont ester of * i 








% 


{ 
t 








STATE OF ILLINOIS, f 
8s. 
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SECOND DISTRICT 
f Illinois, and the keeper of the Records and Seal thereof, do hereby 


for said Second District of the State o 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 
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Appellate Court, at Ottawa, this 
se in) the year ol our Lord one thousand nine 


hundred and thirty-———____—. 
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ezun and held at Ottawa, on Tuesday, the ird day of May, 
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the year of our Lord ons thousand nine hundred and thirty-two, 
| within and for the Second District of the State of Illinois: 
IPresent-- The Hon. THOMAS M, JETT, Presiding Justice. 

Hon. FRED G. WOLFE, Justice. 

Hon. JAMES S. BALDWIN, Justice. 


JUSTUS LL. JOHNSON, Glerk. 





E. J. WELTER, Sheriff. 
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| General No, 8553 ‘genda No. 24 


in Phe 
APPELLATE COURT OF ILLINOIS 


Second District 


May Term, A. D, 1932 


Rose Genschow and Charles Gens- 
ow, Bank of Chebanse, anc Durl 
@, Meents, Receiver of said Bank, 
(Complainants, Cross Defendants) Appeal from the 


Appellees 
: Cireuit Court of 


vs 
Iroquois County. 


‘ 
F 


First Trust Joint Stock Land Bank of 
ieaso, a corporation, 






i Ne rc ene et Sete Sen et ee? Nel ae Nat ee 


(Defendant, Cross Complainant) 


Appellant, 


This is an appeal from the Circuit Court of Iroquois 
County, prosecuted to reverse a decree entered by that Court. 

} This suit was originally brought ne Rose Genschow and 
rles Genschow, appellees, hereinafter designated as complainants, 


ainst the First Trust Joint Stock Land Bank of Chicago, appellant, 
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hereinafter designated as defendant, and prayed for cancellation 
of a note for the sum of Seven Thousand Dollars (87,000.00) and 
a mortgage securing the same upon the land of complainants. 

The facts were that the defendant had made a loan to the 
complainants for the sum of Seven Thousand Dollars (‘}7,000.00), 
had received the note therefor and mortgage to secure same and 
had, in accordance with directions received by it, deposited 
the said sum of Seven Thousand Dollars ($7,000.00) with the 
First National Bank of Chicago to the creditof the Bank of Chebanse 
and notified such bank of its action. The cashier ofthe Bank of 
Chebanse, without the knowledge or consent of the complainants or the 
defendant, transferred such moneys to the Bank of Chebanse and 
placed the same to the credit of Charles Genscho. The next day the Bank 
of Chebanse failed. 

The defendant filed its answer detailing the deposit of 
the Seven Thousand VPollars (7,000.00) for the specific purpose of 
the loan and its order and direction to the Bank ofChebanse and alleged 
that the fund so transferred and in the hands of the said bank con- 
stituted a trust fund held by the said bank for the benefit of the 
Gomplainants if they desired or for the benefit of the defendant if 
the note and mortgage were cancelled. 

-The defendant also filed its eross bill herein and in 
addition to the complainant made the Bank of Chebanse and its re- 
ceiver defendants thereto and set forth the various acts concerning 
such moneys and requested that the fund in the hands of the re- 

ceiver and the bank be declared a trustfund. 
The Circuit Court of Iroquois County in such proceed- 


ing entered a decree cancelling the note and mortgage of the 





complainants and dismissed the cross bill of defendant Land Bank for 


t of equity. The defendent appealed from such decree to this 
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court. On August 20th, 1931 this court rendered a decision sus- 
| taining the decree of the Circuit Court insofar as it caneelled 
the said note and mortgage but reversed the decree insofar as it 
dismissed the cross bill of complainant and further found that 
the Seven Thousand Dollars '$7,000.00} in question was a trust fund 
and having been traced directly into the hands of the receiver for 
the said bank, the cross complainant was entitled to a decree 
establishing the said fund as a trust fund and direeting its pay- 
ment by the receiver to such defendant, 
From this finding, sustaining the said decree in part 
and reversing it in part, the receiver filed his petition for 
a writ of certiorari in the Supreme Court of this State but at 
the December Term 1951 the Supreme Court refused to grant such 
petition. The cause was redocketed and the mandate and opinion 
of the Appellate Court filed in the Circuit Court. The defend- 
ant then filed its motion to redocket this cause and presented 
to the court a decree in accordance with the mandate and opinion 
of this court and moved the court to enter such decree, The 
| receiver of such bank objected to the entry of the decree pre- 
sented by defendant. Upon motion of the solicitor for the re- 
ceiver the court refused to enter the decree so tendered by 
_@efendant but received and entered a decree tendered by re- 
| ceiver finding the fund in question to be a trust fund, but order- 
| ing the same to be paid by the receiver in due course of adminis- 
"tration of the receivership of the Bank of Chebanse. Irom this 
| decree the defendant has prosecuted this second appeal. 
| The law is well established that when the mandate of 
S the Appellate Court directs the entry of a decree in accordance with 
the views of the Court expressed in its opinion, the trial court 


Must look to the opinion to ascertain the views expressed and must 
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jeonform its action to the direetionsgiven and must enter a decree 


in accordance therewith. (People vs DeYoung 298 I111 380; Fisher 


such cause is remanded with directions to enter a decree, the 


eourt has no jurisdiction in the matter but its duty is to enter 


the decree in accordance with such direction. (People vs DeYoung 


298 Ill. 380; People vs Scanlan 294 Ill. 64; Fisher vs Burks, supra). 


Upon the redocketing of this cause in theCircuit Court 


Jand the filing of the mandate of this court therein, there re- 


was to obey the direction of such mandate and enter a decree in, 


this cause strictly in accordance therewith. (Fisher vs Burks 


285 Ill. 290). It had no other duty and no discretion in the 
‘matter. The Cireuit Court, therefore, was without power or author- 


1 4 


ity to énquire into the correctness of the decision of the Appellate 


| Court. (People vs Scanlan 294 Ill. 64). 
The order and decree of the Cireuit Court of Iroquois 


County entered herein is reversed and this cause is remanded to the 





said Cireuit Court of Iroquois County with directions to enter a 
decree in this ease in accordance with the original mandate of 


this court. 


| 
REVERSED AND REMANDED WITH DIRECTIONS. 
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STATE OF ILLINOIS, 
Ss 

I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 

r said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


SECOND DISTRICT 


that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 
of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 
hundred and thirty- 
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the year of our Lord one thousand nine hundred and thirty-two, 


within and for the Second District of the State of aeons: 


Present-- The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. FRED G. WOLFE, Justice. 
Hon. JAMES S. BALDWIN, Justice. 


JUSTUS L. JOHNSON, Clerk. Ss =. 
Fe \ 6 ® 


= 
Oo 
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E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


the opinion of the Court was filed in the 


SFP 2 ina 


Glerk’s office of said Court, in the words and figures 


following, to-wit: 
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eneral No. 8354 Agenda 1. 


IN THE 





APPELLATE COURT OF ILLINOIS 
Second District 


OCTOBER TERM A. D. 1951 


M. EBERT and F. M. EBERT, . 
doing business as M. EBERT é 
COMPANY, 


Appellees, 
salt Sin 


PREMIER MALT PRODUCTS COMPANY, 
APPEAL FROM THE 
Appellant. 
CIRCUIT GOURT OF 


oo Be oy Of PS TR BE FH OF 


a OR of Cot INT 2 
PREMIER MALT PRODUCTS COMPANY, ee ene 


Appellant, : 
=¥s~ : 
M. EBERT and F. M. EBERT, : 
doing business as Mi. UBERT ¢ 
Appellees. : 

Wett, J. 


M. Ebert and F. !. Ebert, doing business as li. 

Ebert Company, appellees, filed their bill against Premier Malt 
Products Company, appellant, to establishand foreclose a mechanic's 
lien for material furnished and labor expended in the drilling of 
to twelve inch wells and furnishing and erecting two deep well 

pumps, complete with castings, discharge pipes, pump rods, motors 


; and everything necessary to make a complete operating unit, in 









Ccordance with a contract entered into between appellees and 
ippellant, consisting of a written proposal of appellees and the 
tten acceptance thereof by appellant, and the written modification 


fas to the type of motors to be installed. 
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A hearing was had and a decree entered in favor of appellees 
in the sum of $2585.53, together with interest at the rate of 5% per 


annum from July 8th, 1926. It is from the decree that appellant 











eee this appeal. 

Appellees allege in their bill that they are engaged in 
the business of well drilling and installing heavy pumps and that on, 
to-wit: February 27, 1925, the appellant - Premier Malt Products 
Company, a corporation, applied to appellees to construct tw deep 
wells and install certain pumps and other equipment to be used in 
connection with the factory of the appellant, and that appellees sub- 
mitted to appellant a proposal in writing for the doing of said work, 
and said appelhnt accepted in writing the proposition of appellees 
by submitting to them a letter accepting said written proposal there- 
tofore submitted to said appellants by appellees; that immediately 
thereafter and in compliance with the terms of said contract, 
appellees commenced work. Appellees charge that they did,in com- 
pliance with the contract, drill two twelve inch wells and furnished 
two No. 4-L. A. UY. Cook Deep-well pumps, complete with castings, 
discharge pipe, pump rods, motors, and in fact everything necessary 
to make the same a complete operating unit, and completed their con- 
tract and did in all respects comply with the terms of said contract 
and the specifications and drawings by them required to be performed; 
that prior to the beginning of the work on said contract appellants 
employed appellees to perform some labor upon their old wells on 
the premises on which the two wells were to be sunk. It is further 
alleged by appellees that in accordance with. the condition of their 
said contract they completed their part of said contract according 
to the conditions and terms thereof, which said work under said 


eontract was completed on, to-wit; April ®7th, 1926; that after 







a € completion of the work on said contract on, to-wit: April 27th, 


6, the appellant company accepted the same and took possession 
eof and have ever since used said wells and machinery as part 
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of their plant; that under the terms and conditions of the con- 
tract appellees were to be paid in eash when the wells were com- 


pleted at a stipulated price of %17,083.00, with additional payments 








if the wells were drilled deeper than 525 feet and it was also speci- 
fied that appellees were to receive an additional sum on account of a 
aifference in motors, all of which items constitute a part of the 
original contract; that appellees did do additional work after the 
completion of said contract in connection with the wells in the sum 
of $517.75 and that they furnished additional pipes and did further 
werk to the amount of $58.90 and %112.75, making a total dve them 
under the contract of $18,651.30; that they gave appellant credit 
for the payment of $15,500, leaving a balance of 93151.50 with in- 
terest at 5% from April 27th, 1926. 

Appellant filed an answer to the original bill, denying 
all of the material allegations thereof, and also filed a cross- 
bill in whch appellant set up the fact that due to the careless and 
unskillful manner in which appellees, (the defendants in the cross- 
bill) installed parts of said pumps and equipment, and due to the 
Careless and unskillful manner in which appellees attempted to 
operate said pumps and equipment, and due to the repairs and changes 
which appellant was compelled to and did make to said pumps and 
equipment, the completion of the work provided to be done by appellees 
in and by said contract was without fault on the part of appellant 
delayed for an unreasonable length of time, and appellant was de- 
_prived of the use of one of said wells and the pmpf and equipment 
appertaining to it for an unreasonable length of time, to-wit: for a 
‘period of 60 days and appellant was likewise deprived of the use of 
the other of said wells and the pump and equipment appertaining to 


it for an unreasonable length of time, to-wit: for a peviod of 70 








ys, during all of which times appellant was compelled to and did 


end a large sum of money, to-wit: the sum of $3,000 for the 
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purchase of water necessary in the pperation of its said factory on 
said premises. 

Tt was further charged in sadddcross-bill by the 
appellant that appellees had been overpaid and were indebted to 
the appellant. 

Appellees filed an answer to the eross-bill and the cause 
was referred to the master to take the proof and report his con- 
elusions thereon. The master made his report and found with 
appellees on all questions involved except as to their clai m for 
labor in the sum of $317.75 expended in repairing the pumps after 
their breakdown. The total amount due appellees as shown bY the 
report of the master and the decree entered thereon is $2585.55, 
together with interest thereon at the rate of 5% per annum from 
July Sth, 1926, as previously indicated. 

It is the contention of appellant that in the statement 
of the account between the parties it gpuld, in addition to the sums 
credited to it in the statement of the accounts by the master, be 
credited with the sums paid by appellant for parts and equi ment 
purchased for the rebuilding and repair of the pumps and +ransporta- 
tion charges on said parts and equipment amounting in the aggregate 
to $1872.53, and that appellant agpuld also be eredited in that 
statement of account for the sums paid for water during the periods 
above mentioned, and that when such credits are allowed to appellant 
the account shows appellees to pe indebted to appellant and appellant 
should have a decree in its favor as prayed for in its eross-bill. 

The record discloses appellees had been engaged in the 
‘business of sinking wells for a number of years prior to February 
1925; that a representative of the A. D. Cook Company, &@ manu~ 
facturer of deepwell pumps informed appellees that appellant was 


eonsidering some wells, and after that M. EXbert, one of appellees, 







went to the factory of appellant and conferred with some of its 
fficers with reference to the sinking of wells. Pursuant to such 


ake 
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| eonference appelless prepared and sent to appellant a proposal on 
February 27th, 1925, and subsequently in August of September of 
said year another meeting was had between appellees and one of the 
officers of appellant with regard to doing work on some old wells 
upon the premises of appellant. Appellees were employed to attempt 
to pump an gid well to get water and analyze it and see hoy much 
| water the well would pump. Appellees worked on the old well but were 
“unable to pump it, and after that appellant company inquired about 
| putting in a test well. Arrangements were made as to the compensa- 
tion for this and the test well was drilled, a pump put in and it 
was pumped for a period of about a week. After i ead by its 
| officers had insepcted the operation of the test well and analyzed 
the water, appellant sent the acceptance letters of October 12th and 
2 14th, 1926, heretofore referred to. A few days thereafter appellees 
| moved their equipment to the premiscs of appellant for the purpose 
of putting down the permanent wells. One of the wells was drilled 
to a depth of 335 1/2 feet and was completed during the Latter part 
of December 1925. A4LA. D. Cook, 18-inch double stroke pump 
was installed, and the pump was connected with a traction engine 
of appellees with a 10-inch leather belt and this well was pumped 
- three different days. It produced 200 to 250 gallsns of water per 
minute. The officers of the appellant company were present on 


F 
— occasions ans saw the pump operating. The machinery was 


d a pump house over well 





- then moved away so that appellant could buil 


q number 1. Well number 2 was started in January 1925, or the first 


a 
ei of February 1926. It appears the tlsome aifficulty was encountered 


and the well was abandoned and a new one started near the original 


location of well number 2, Well number 2 was drilled to a depth of 


$32 feet. After a pipe and sereen were installed a 4LA. D. 
Cook pump was set up. Before the pump was put on the permanent 


dation it was operated two or three different times. The officers 
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lof appellant were present and observed the operation of the punp/ 
This well pumped about 255 gallons per minute. After the machinery 
was moved away number 2 pump was put upon a permanent foundation and 
the appellant was informed that number © well was completed. 


| It appears that some repairs were required to be made on 











some of the pumps. The repairs were ordered and made by appellant. 
It is the contention of appellees that when the pumps were completed 
and turned over to appellant they were in proper operating condition; 
that the breakdow was caused by lack of water and not by anything 
appellees did or failed to do in the performance of their contract. 

The record further discloses that after the wells had been 
complefed appellant made a payment on the contract of $5,000. The 
record further shows that one P. A. Singer, an officer of appellant 
company, testified that he had known since the first or middle of 
Apr®l 1926 that number 1 well was not satisfactory and had known 
the same. as to number 2 well when it was turned over the latter 
part of April or early May, 1926. Notwithstanding its being in 
possession of such information, $5,000 was paid as heretofore sated 
and on June 26th, 1926, after all of the work had been performed by 
appellees, an additional payment of $2,900 was made on the contract. 

Appellees deny there was any contract aside from the 
written contract and charge that they did the work in strict com- 
pliance with that contract and there were no implied warranties 
that the wells would produce any certain amount of water or that 
the pumps were warranted in any particular manner. 

We have examined the record and the. contentions of the 


Tespective parties and we are of the opinion that the whole contract 


“between appellees and appellant was contained in the offer and 


1 


_ acceptance of the parties and the modification of the same by the 


ting of the appellant authorizing the change in the type of motors 





that unless the contract itself contains warranties there is no 
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implied warranty thet would be binding upon appellees or appellant. 
The written proposal of appellees to appellant dated February 27th, 
(1925, the written acceptance of appellant under date of October 12th, 
1925, and the modification of written proposal under date of October 
14th, 1925, constitute the contract in this case between appellant 
and appellees, and an examination of these will show that there was 
no warranty of any kind on the part of appellees of the pumps or 
equipment furnished by them to appellant. This being true, no 
Warranty is implied. The rule is that when parties have put their 
contract and agreements into writing in such terms as import a legal 
obligation, without any uncertainty as to the object or extent of 
such agreement, it is conclusively presumed that the whole engagement 
of the parties and the extent and manner of their undertaking was 
reduced to writing and all oral testimony of previous conversations 
between the parties or of conversations or declarations at the time 
when it was completed or afterwards, is eliminated. 

In Fuchs & Lang Co. vs Kittredge & Co., 242 Ill. 88, 
it was held that not only was all oral testimony of previous con- 
yersations or declarations of the parties properly excluded, but 
that conversations and declarations at the time when the contract 
was completed or afterwards were also not properly admissible. The 

rights of the parties in this cause are governed solely by the 
letters heretofore referred to and placing the most favorable construc- 
tion upon these letters in favor of the appellant, no warranty of any 
kind or character can be deduced or implied therefrom. 

Prior to the entering into of the contract by the 
respective parties, appellant, through its officers, made an in- 
vestigation as to the A. D, Cook Company and its products, and 
Satisfied itself as to the responsibility of this company and the 


quality of its products. In addition to this the pumps and equipment 





ee : "9 * ONMP EES el 
age ( fi f Pay 
* tT bag i 
" Pua S 
‘ y 























 thallecgs to eeelfeqas nogn antbaid.ed bivow ¢edt ytasrtew 
yHevS wesvudel Deteb taslieqcs..ot eoslleges to Leacgoxq, nett’ ‘ 
-A78L todcis0 to eteh sebay taslleqqs, te eonot eos gett law oult-ye 
tedoteo to otad tobau -(saeqotq asttitw. to seitsoltibom odd bas. 
jualloues soowted oasg- eisd at toaxinos eit atutitanoo eeSeL fi 
yew otedd cadt wode Lite eeedt te coitenimexe ts bo .eeetfoqas | 
<¢ equug aft to asefleqgs Yo treq edé ae batd yas Yo ytusy id 
on ,99tt gaied- ele? vtuelieges ot medt yd bess treet .¢mem 
tion? ¢eq eved eeituag sedw tadd al eine off. «betiqnt ek y sue 
fagel s tuceqnmi ss aomedy..deug ai gaiitiew otai otnemeorgs bas toon 
to tustxe we teeido odt et as yaistreons yas tuodtiw, moltsy 
tnesezespe cloww alt tedt botmacng plevteulenca.al, $i {tremors : 
asw geiistishuy xied? to -teesem bea taetxe odd,das apittag ex 
anoitseteynos azoivyetg to. yromisteat Laxe Lie bas gaitinw ot be 
emit.edit #s agoiteatsioob 19. ancitserevace,,to To meltiag, odd me 
~botagimile.ai ,eitgwredte te betelgmoe asw.t 
(88 ~£ll SSS, 4004, 0gbomssiN ey .0D gned @ adovT al, 
“eo asoliveig to .vnomitas? taro Ile asw,yino, tom tedt.. bled. as 
. tad. Sebuloxe visteqotq, aeitteg edt to, anoittersloeb To, asotten 
tosiiaoo off sedw smid @dt ta ancitetaloob. bus anoiteereyao. 9 A 
off .oidlaeishs yisegotq tom cals etew abtawied is. to. detetcmoo 8 
eit yd yfelos bemzeves ers caved aid ot aettitsq edt. to. atgis 
| ~ovitanoo eldstovet tacm edt goiosiq. bas ot Dorsotet ovetoteted exetd 
| Ys to yrasuisew of ,tusileqges,.ed¢ To xzovset, at sponta petri 


~ot «8 ebam 12a ati dguordt teadepe. vale | 
bes ,stoubotq atl. bus, Yasgn00, A000, +d aA edt ot., $8,09 
edt bas yYasqmoo alit to, ala ia ott 7 as, atent 





furnished by appellees in accordance with their proposal of 

February 27th, 1925, are described by a patent trade or manufacturer's 
name, and purchased by appellees under that name. Some of the 
equipment was furnished by appellant but it was also designated by 
patent trade or manjfacturer's name. This being true, there 

eould be no implied warranty of any kind of the articles or equip- 
ment purchased under such names, nor is there any implied warranty 
that such equipment was fit for any particular purpose. This is 
wapecially true in view of the fact that appellant made its own 
investigation to determine the quality of the equipment specified 

in appellees’ written proposal. The record discloses that appellees 
furnished the equipment they agreed to furnish and fully complied 
with their contract. 

In Fuchs & Lang Co. vs Kittredge « Co., supra, at page 
97 the court, among other things, said: “in a contract for the 
sale of an article under itspatent or other trade name, there is 
an undertaking that the article shall be of the kind ordered but 
not that it shall be fit for any particular purpose. If the buyer 
gets what he bargained for, there is no implied worranty though it 
does not answer its purpose." 

The record discloses, therefore, that appellant received 
what it purchased and cannot now raise an implied warranty as to 
quality or fitness for any particular purpose as it has attempted 
to do. By paying upon the contract appellant waived any claim 
that there was a breach of warranty. The only warranty that appears 
in the proposal number two of appellees which was accepted by 
appellant and became part of the contract between the parties is, 
"the above two pumps are efficient to deliver 500 gallons peruinute 
to surface." The only statement in the contract as to capacity of 


the pumps is this one. There is no evidence the pumps did not 






asure up to that capacity. There is no warranty or guarenty of 


kind that water would be obtained or that any certain amount 
sig! 
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of water would be available. There is nothing in the letters of 


appellant in which it accepted this proposal of the appellees that 





there was any intimation on its part that it expected appellees to 
guarantee water or the amount thereof, 

| In Finch vs McIntosh, 171 Ill. App. 120, at pages 121- 

122, the Court said: "In a contract to dig or bore a well there 

is no implied warranty that water will be obtained, but only that 
the work will be done in a workmenlike manner." The proof shows 
there was no test made to determine the quantity of water that could 
be produced from a given well. The test well put down by appellees 
at the request of appellant was for the sole purpose of determining 
the "quality of the water,” 

The weight of the evidence shows appellant relied upon 
its own judgment as to the quality of the water that might be ob- 
tained, and indicated the place where the wells were to be put down. 
The only test made as to the quantity of water was made by appellant 
in its om wef constructed by it. Appellees had nothing whatever 
to do with the measuring of the water, and after appellant had ob- 
served the flow of water from the test well for some considerable 
length of time it directed appellees to go ahead with the work under 
the contract. The evidence shows that after the wells were put 
down and tried out, and it was definitely determined that the water 
was not sufficient and not in the qual ity anticipated by appellant, 
appellant waived the right to raise the question of non-performance 
by making payments on the contract, and by promising to pay the 
balance due on the contract. In this connection the record shows 
that on April 29th, 1926, appellant paid to appellees by check 
$5,000 and in the voucher under column “details of payment" recited 
the following: “To apply on account of new deep wells." Appellant 
paid $5,000 by check under date of February 25rd, 1926; $5,000 was 
ppeia by check January 7th, 1926, and “$2,500 under date of June 
. 1926, and it is shown by the evidence, that t ese checks were 
=§« 
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given to appellees to apply on the contract and it cannot 









denied that if there was any controversy or question in the 

nd of appellant's agents, these questions or controversies were 
yived by the giving of the check dated June 26th, 1926, because 
that time all of the work had been done and both wells had proven 
inefficient as far as the quantity of water was concerned. The 

tule is, that under contracts of the character involved in this 
cause a literal compliance with the specifications is not necessary 
to a recovery by the contractor. A substantial performance in 

good faith is sufficient. It appears to us appellees performed 

the terms of the agreement in a substantial manner and that it was 
not a result of their failure to comply which caused a failure 

ie performance of the equipment installed by then but that such 
failure was aue to a leck of water. It is shown appellees installed 
the identical equipment called for in their contract and the work 
performed by them was done in a workmanlike manner. This being 


‘ e, the failure of the pumps to work is not chargeable to appellees. 











ey were not guarantors of the quality or quantity of water. 
It will be remembered that appellant made a change in 


e equipment proposed to be furnished by appellees in their letter 


February 27th, 1925, in that it requested appellees to furnish 


30 horse power slip ring motors, instead of the motors specified 


the proposal of appellees. There was no warranty by appellees 


+ the motors requested by appellant would function or properly 


opinion that appellant is 


aused or 


sulted on this account. 


In Erickson vs Ward, 266 Ill. 259, the court held that 


re the owner makes changes in the plans and specifications after 


e letting of a contract for a building, such changes cannot be 


e the basis for a claim that the contractors failed to properly 
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perform the contract. 


Appellant also questions the allowance of interest by 

‘the court on the claim of appellees. Under the Mechanic's Lien 
w interest is allowable regardless of whether the account is dis- 

puted or not or liquidated or unliquidated and the court was warrant- 
ed in allowing interest from July 8th, 1926, the day the contract was 
finally completed. 

In conclusion, we have carefully examined the various 
suggestions of the appellant made by it with a view of reversing 
the order and decree entered in this cause. We are of the opinion 
‘that substantial justice has been done between the parties. The 
erder and decree of the Circuit Court of Peoria County should be 


affirmed, which is accordingly done. 


Decree affirmed. 
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STATE OF ILLINOIS, 
ss 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 





In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 
hundred and thirty- 





Clerk of the Appellate Court 
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Begun and held at Ottawa, on Tuesday, the third day of May, in 


the year of our Lord one thousand nine hundred and thirty-two, 
within and for the Second District of the State of Illinois: 
Present-- The Hon. THOMAS M, JETT, Presiding Justice. 
] Hon. FRED G. WOLFE, Justice. 
| Hon. JAMES S. BALDWIN, Justice. 
| JUSTUS L. JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


SEP 8 


Clerk’s office of said Court, in the words and figures 


4932 the opinion of the Court was filed in the 


following, to-wit: 
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IN THE 
APPELLATE COURT OF ILLINOIS 
Second District 
FEBRUARY TERM A. D. 1958 


General No. 8450 Agenda 7. 


HJALMAR BURMAN, 


Appellant, : APPEAL FROM THE 
: CIRCUIT COURT OF 


-VS- WINNEBAGO COUNTY. 


ROCKFORD PUBLIC SERVICE 
COMPANY, a Corporation, 


Appellee. : 


Jett, ds 
Hjalmar Burman, appellant, hereinafter called 


plaintiff, prought this suit in the Circuit Court of Winnebago 
“County against the Rockford Public Service Company, an Iilinois 


"corporation, appellee, and referred to as defendant hereafter, to 



















‘recover damages for an injury he received by being struck by one 


_ of: the cars of the defendant. 


The déclaration consists of two counts. The first 


 gount avers that on the 15th day of September, 1929, plaintiff was 


proceeding on foot in an easterly direction along a certain street 


public thoroughfare in or near the City of Rockford, Illinois, 


‘known as Harrison Avenue, near the intersection of Ninth Street; 


that the defendant was possessed of and operated a certain line of 
street railway upon and along said Harrison Avenue and at the time 
and place aforesaid defendant possessed a certain street car 
operated and propelled by electricity upon the said street car line, 
which said car was ie var Aco there being run and operated in an 
asterly direétion along the said line of railway by defendant 


its agent or servant; thet while so walking along and upon 
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said thoroughfare as aforesaid he was in the exercise of due care 
| 


and caution for his own safety; that he was proceeding along a 








well defined and commonly usec foot path near the said line of 
railway of defendant on Harrison Avenue; that near the intersection 
of Harrison Avenue and Ninth Street the said footpath intersected 
and crossed said line of railway of defendant by a well defined 
road over which thepublic had travelled for a considerable périod 
of time with the knowledge and permission of defendant and its 
agents or servants and the use of which a considerable number of 
people had avilged themselves; that appellant in following the 
said footpath on or near said line of railway of appellee was pro- 
ceeding by the usual and customary route as aforesaid, to the inter- 
section of Harrison Avenue and Ninth Street with the purpose then 
and there of boarding the said street car of the defendant as a 
passenger; That while he was so walking along and upon said Harrison 
Avenue the defendant, by its agent or servant, so carelessly, 
negligently and improperly operated and managed its said electric 
car that by reason of said careless, negligent and improper conduct 
the said car ran into and atruel the plaintiff with great force 
and violence so that on account tiereof the plaintiff was then and 
there thrown upon the pavement and suffered severe and permanent 
inguries, etc,; that he became liable to pay divers and large 
sums of money endeavoring to be healed and cured of his injuries. 
The second count avers the facts substantially as set- 
forth in the first count with this difference, however, that it 
charges a wilful and wanton injury and also charges that the plain- 
tiff was in the exercise of due care and caution for his own safety. 
Issue was joined. A Jury was called and head the 
“evidence and at the close of the case on the part of the plaintiff, 
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on motion of the defendant, the court withdrew the second count of 





e declaration from the consideration of the jury, holding there 
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was no evidence upon which to base a recovery under the said second 
leount. Also on motion of the defendant the court instructed the 
‘jury to find the defendant not guilty under the first count of 

‘the declaration. Judgment was rendered on the verdict and this 


— is prosecuted by the plaintiff. 














A number of reasons are assigned for a reversal of the 


‘judgment. The result of this cause must stand or fall very largely 





‘upon testimony of the plaintiff. It appears that Kishwaukee Street 





| : =r 
runs North and South and crosses “arrison Avenue at a point about 





six blocks west of the place where the yplakntiff received the in- 
‘jury. Harrison Avenue on which the car was travelling at the time 
the plaintiff alleges he received his injury runs east and west; 
the south line of Harrison Avenue is the south limit of theCity of 
Rockford and all of Harrison Avenue which lies south of the middle 
line is outside of the limits of any incorporated city or village. 
There was a hard-surfaced road on Harrison Avenue from Kishwaukee 
Street to Eleventh Street mentioned in the testimony. Within a 

few feet south of this hard surfaced road were the tracks of the 
defendant. ‘These tracks were not in thebity of Rockford but were 
out in the country. The hard-surfaced road was eighteen feet wide. 

The plaintiff testified that at Kishwaukee Street 

he crossed this road and crossed the street car tracks of the 
defendant and walked along the south side of Harrison Avenue in the 
country; that there were a few houses near Kishwaukee Street and 
for a short distance there was a sidewalk; that after he left the 
Upidewsik he walked along the street in what he termed a path; that 
the path went along the south side of the defendant's tracks at a 
a point about twenty feet west of a culvert, which culvert was near 


- the intersection of Ninth Street and Harrison Avenue; that when 







e path turned up toward the street car tracks it ran along the 


th side of the tracks, not on the tracks but south of them, and 
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| that the path ran along in that location for about twenty feet and 

| then the plaintiff claims the path turned up onto the street railway 
| tracks, and that during the distance of twenty feet and until it 

| reached the culvert, the path was not on the street railway tracks, 
| Plaintiff further testified that as he followed the 
“path where it went up close to the track, and twenty feet west of 


the culvert, he saw defendant's car west of him, travelling east 




















on the track along Harrison Avenue in the same direction as the 





| plaintiff was going and approaching him from the rear; that he 
saw the lights in the car and knew it was a street car; that he 


walked along the path south of the tracks for the distance of 








twenty feet and while he was walking along there he knew the street 
@ar was approaching; that after he had travelled the twenty feet 
and was near the culvert, he stepped up onto the tracks but when he 
stepped up on to the tracks he did not look to see where the street 
ear was; that he paid no attention to it and that he stepped on 
to the street car tracks, took one step and was then struck by the 
ear which he had seen and knew was coming. The plaintiff further 
testified that it was his intention to go to Ninth Street am there 
“take the street car. 

a From the testimony of the plaintiff it will be seen 


7 + he was travelling east; that the street car was going east 











that the plaintiff was on the south side of the track; that he 
_inew the car was on the track; that he saw thelights in and on 
"the car; that he suddenly stepped upon the track from the south 
ena was struck by the car. 

| It appears from testimony of witnesses who were 
anding on Ninth Street near Harrison Avenue waiting for the car 
that they saw the street car coming from the west; that they could 
see it plainly; thet its head light was burning and the lights in 


car were burning; that the car tracks were uneven, that the 
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ear was making a4 noise; that there was nothing between the appellant 
and the street car at any time. 

In view of the facts as disclosed by the record the 
question arises, did the court err, first, in withdrawing the second 
count of the declaration from the consideration of the jury, and was 
it error to direct a verdict under the first count charging common 
law negligence? 

The testimony relied upon by the plaintiff as bearing upon 
his right of recovery under the second count of the declaration is 
that certain witnesses testified that the car was travelling at a 
fast speed; that the street car was travelling real fast. 

We have been unable to find where any W+ itness has under- 


taken to testify as to tie rate of speed the car was travelling at 


or immediately before the time that the plaintiff was struck. 

























It has been repeatedly held shat a violation of the 
statute of the State or the ordinance of a City governing speed of 
automobiles or trains, is not of itself proof of wilfulness in the 
infliction of an injury, though such violation be an unlawful acte 
Streator, Admr. etc. VS Humrichouse, 261, iil App. 556-564-565, 
and cases cited. 

Nor is an injury regarded as constructively jntentional 
unless it avpears that it was the direct, usual, natural and pro- 
bable result of such unlawful act. Fnoch vs Trevett, 229 J11. App- 
2535-240. 


The motorman could not be charged with wilfulness or wanton- 


ness until it became apparent that the plai melee would be or was in 


a place of danger. He had the right to act on the presumption that 
plaintiff would do what a reasonably prudent man would do and re- 
train from going upon the track, or putting himself in a place of 
er. Morgan vs N. Y. Cc. R, RB. Cor, 327 Tlie 359-545-546. 

In Lamarie vs ©.CsC. & St. I. Ry. Co., 217 Tll. App. 296, 
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the court, quoting from 29 Cyc. 510, at page 505, said: "In order 


that one may be held guilty of wilful or wanton conduct, it must 


—<—<<—= 


be shown that he was conscious of his conduct, and conscious, from 


his kmowledge of existing conditions, that injury would likely or 
| probably result from his conduct, and that with reckless indiffer- 


|} ence to consequences he consciously and intentionally did some 











|wilful act or omitted some known duty which produced the injurious 


|result. in order to establish wantonness it is not necessary to 








| show an entire want of care. The violation of a statute does not 
constitute a wilful wrong. A wilful injury will not be inferred 
| when the result may be reasonably attributed to negligence or in- 


| attention." 





In view of the rule as we understand it, considered 


in connection with the testimony as disclosed by the record, we 


are not prepared to say that the court erred in withdrawing the 


second count of the declaration from the consideration of the jury. 
Tn so holding we are not unmindful of the fact that the rule is 
that if there was evidence from which a jury could find that the 
servant of the defendant was guilty of wilful and wanton conduct 
which was the proximate cause of the injury, then contributory 
negligence would not defeat a right of recovery. Under tke first 
count of the declaration in which the plaintiff charged common law 
negligence the burden of proof was upon him to affirmatively prove 
that he was in the exercise of reasonable care for bis own safety 
at the time and immediately before he was injured and that if he 
failed to do so a verdict was properly directed. 
In view of the state of the recora we are of the 


opinion there is no evidence of negligence on the part of the 
Lf 









endant. The plaintiff was walking along the side of the street 
track and testified he looked backward and saw a street car coming. 
gave his opinion as to how far the car was away. The evidence 


1ows that he walked along this path until he came near a culvert 
oe 
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| where the path went onto the tracks. He testified he did not look 

| tie to see how far the car was but raised his hand as he stepped 
en the track. 

| The evidence is conflicting just how far plaintiff 

| went after he left the place of safety and stepped on to the 


| track. It varies from one to four steps. He knew the car was 


| coming and without any thought or caution on his part deliberately 
/ stepped in front of it. Jn our opinion the plaintiff's own 
thoughtlessness and hegligence was the proximate cause of the in- 


| jury and that the trial court properly directed a verdict under 





the first count of the de@laration andthe judgment of the Circuit 
| Court of Winnebago County will be affixmed. 
Judgment affirmed, 
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STATE OF ILLINOIS, 
ss 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 
hundred and thirty- 
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‘ Clerk of the Appellate Court 
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AT A TERM OF THE APPELLATE COU 





ia ia 
Begun and held at Ottawa, on Tuesday, the third day of May, An 
the year of our Lord one thousand nine hundred and thirty-two, 


; within and for the Second District of the State of Illinois: 





Present -- Tie Hon. THOMAS M. JETT, Presiding Justice. 
Hon. FRED G. WOLFE, Justice. 


Hon. JAMES S. BALDWIN, Justice. 








| JUSTUS L. JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 





CEPR 1932 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


ollowing, to-wit: 
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IN THE 


APPELLATE COURT OF ILLINOIS 
Second District 


FEBRUARY TERM A. D. 1932 


General No. 8454 Agenda 10 
STELLA DOMBROWSKY, 
Appellee, ; APPRAL FROM THE 
CIRCUIT COURT OF 
vs LAKE COUNTY. 


PRUDENTIAL INSURANCE COMPANY 
OF AMERICA, a Corporation, 


Appellant. 


Jett, J. 

This suit was instituted by Stella Dombrowsky, 
appellee, hereinafger referred to as plaintiff, to recover on a 
policy of insurance on the life of Fred A. Dombrowsky for $2,000, 
against the Prudential Insurance Company of America, a corporation, 
appellant, hereafter called defendant. A jury trial was had re- 
sulting in a finding and judgment for the plaintiff and against 
the defendant for the sum of $2058.35 and costs of suit, from 
which judgment appellant prosecutes this appeal. 

! The declaration avers that on July lst, 1930, in 

Consideration of the payment of $60.14 by Fred A. Dombrowsky the 

defendant issued and delivered to him the policy of insurance 

declared upon, a copy of which is set forth in the declaration; that 

on August 24th, 1930, while said policy was in full force and effect, 

and while no premium was in default, the said Dombrowsky died; that 

On the 19th day of September, 1930, the plaintiff notified the 

@efendant of the death of said insured and made demand for payment 

end that on the 13th day of November, 1950, the defendant denied liabil- 
ty and refused to pay. On June 17th, 1931, plaintiff filed an addit- 
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| donal count to the declaration which repeats the averments contained 
) in the first count and avers that defendant disclaimed any liability 
| tor the reason that the first premium on the said policy had not 
been paid, whereby the defendant waived the presentation of and 
firing of proof of death. 
| To the declaration the defendant pleaded the general 


issue, and gave notice of special defenses ang filed an affidavit 





of merits setting forth the special matters relied upon to establish 
| ats defense, In its affidavit of merits the defendant sets forth 
as follows: "That the defendant has a good defense upon the merits 


to the whole of plaintiff's demands; that said policy was never 








delivered for the purpose of putting the same in force and effect 
as an insurance policy, but said red A. Dombrowsky obtained the 
custody of said policy at his own request and without consideration 
for the sole and only purpose of inspecting said policy; that no 
premium or other consideration was ever given or paid to defendant 
for said policy; that the $60.14 payable on delivery of the policy 
Was never paid to or received by defendant, or by any of its duly 
authorized agents. Defendant denies that by any of its acts, deeds 
or omissions to act it waived any objections as to the form, time 
and manner of giving proofs of death as required by said policy and 
that defendant has never received nor has plaintiff ever made due 
proof of death. 

The theory of the case on the part of the plaintiff is 

that Fred A, Dombrowsky having obtained possession of the policy 
which recites "sbmi-annual premium $60.14, payable on the delivery 
of this policy, the receipt of which premium is hereby acknowledged", 


_the defendant is estopped from denying that tre first premium was 








paid and is precluded from showing that the policy was never in force. 
It is the contention of the defendant that the first 
ij-annual premium was never paid; that the policy was never in 


ree and effect; that it was never delivered for the purpose of 
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jeonstituting a contract of insurance but was left with Fred A. 

| Dembrowsky at his own request and for inspection only; that the 
defendant is not estopped from showing that the first premium was 


‘not paid, and that the policy was not even conditionally delivered 
with the intention of putting it in force upon any express condition 


i that plaintiff has no right to recover thereon because there 


| never a valid contract of insurance. 


Practically the only question involved in this cause is 








‘the defense that the policy of insurance was never delivered tothe 





insured but that the agent took the policy to the insured and deliver- 
ed it to him for inspection, and neither the insured nor the defend- 
ant insurance company ever considered that the policy had been 
delivered to the insured so as to be binding un6n the insurance 
“eompany. | 

Some discussion is had relative to the question as to 
Whether or not the premium haé been paid, and where an insurance policy 
recites that the premium had been paid, whether or not the insurance 
company could then show thet the premium had not been paid. In our 
view of the case it is unnecessary to discuss or decide this @ques- 
‘tion. 
a The record discloses that the plaintiff testified 
thet the policy in question dated July lst, 1950, was found by her 
in the office of her husband, Fred A. Dombrowsky, after his death 
on August 24th, 1930; that she wrote to the defendant company with 
eect ence to the policy after her husband's death; that she received 


a reply from the defendant company and the court admitted a part of 







the letter which recited that the "full first premium was not paid." 
t is not denied that Dombrowsky had possession of the policy in his 
fetime but the circumstances under which he obtained it were 
estified to by the agent of the defendant that she solicited the 
red to take out the policy in June and August 1950; that on 
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| August 14th, 1950, she left the policy with him at his request for 
inspection only and he signed a receipt for it, made out on his own 
|Letterhead and gave it to her. The agent Margaret Haggerty is 


| 
corroborated by the witness Linda Edwards who was with her and saw 











Dombrowsky sign the receipt. The manager A. Van Goldman of defendant 
company testified that no money was paid on the policy to him. 

On the part of the plaintiff no effort was made to 
prove the payment of the first premium upon the policy. The 
plaintiff relies upon the fact that the policy was found in the 
effice of the insured and the recital in the policy to the effect 
that the premium had been received. 

While it is true that possession of a policy of in- 
surance by the applicant raises a presumption that the policy has 
been delivered and accepted, yet such presumption may be rebutted 
by showing that such apphicant was pemitted to take the policy 
merely for the purpose of exmaining it and determining, after such 
@xamination, whether or not he would accept it. Richardson vs 
Northwestern Mutual Life Ins. Co., 145 Ill. Avp. 279-282; Equitable 
Life Assurance Co. vs Mueller, 99 Ill. App. 462; NN. Y. Life Ins. 
Go. vs Easton, 69 Ill. App. 479. 

Possession of a contract by the party seeking to 
enforce it is presumptive evidence of its delivery but is not con- 
elusive, and évidence may be admitted to prove fraud in obtaining 
possession or that the contract was in effect never delivered. 
Kileoin vs Ortell, et al, 302 Ill. 531. 

After an investigation of éhe authorities we are of 
the opinion that possession of the policy is prima facie proof that 
the policy was delivered and accepted and can be overcome by clear 
convincing proof. 


We are of the opinion that the court, under such a 





tate of facts as are presented in t is cause, had the right to per- 
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mit the jury to hear testimony bearing upon the question as to 
whether or not there was a delivery of the policy and that the jury 
junder proper instructions pass upon the question of fact presented 
‘to them, 

| It is the corention of the defendant that the trial 


‘eourt erred in the giving of instructions on the part of the 

















plaintiff and refused instructions offered by the defendant. 





‘fhe first instruction given on the part of the plaintiff reads as 


‘follows: "You are instructed that if you believe from the evidence 





that the policy sued upon was delivered to Fred A. Dombrowsky prior 
to his death and was accepted by him either at the time or at any 
time prior to his death as a contract of insurance, then plaintiff 
is entitled to recover in this suit the amount named in thepolicy 
with five per cent interest from the 15th day of November, 1930." 
It is insisted that by this instruction the court ignored the element 
of the intention of the parties in connection with the delivery of 
the policy. Under the pleadings and evidence this was vital. There 
was no evidence of the acceptance of the policy by Fred A. Dombrowsky 
"et any time prior to his death" and therefore this instruction is 
erroneous in telling the jury that they could base their verdict 
‘thereon for the amount named in the policy. The record also shows 
that the defendant offered the following instruction: "The court 
instructs the jury that if you believe from all of the evidence in 
this case that the policy sued upon was never delivered to the 
alleged insured, Fred A. Dombrowsky, or any one on his behalf, but 
was left with the said Fred A. Dombrowsky for inspection, you must 
find the issues for the defendant. This instruction, in our opinion, 
presented a question that was exceedingly igjportant to the defendant. 
‘The instruction stated the lew arising out of the facts in the case, 


that is, that if the policy was never delivered to the insured but 







‘was left with him for inspection that the jury should find the issues 
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for the defendant. This was the principal question in the case, 


‘whether the policy was delivered for acceptance or for inspection. 


fe think it was reversible error for the court not to have given 


is instruction. 
We conclude, therefore, that reversible error was 
mmitted in the trial of the cause and that the judgment of the 


ircuit Court of Lake County should be reversed and the cause 


emanded, which is accordingly done. 
Reversed and remanded. 
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STATE OF ILLINOIS, 


certify that the foregoing is a true copy of the opinion of the s 


ss. 
, I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


aid Appellate Court in the above entitled cause, 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, fe oe saeco LO 


Rpm eee ei et ithe year of Our Lord one thousand nine 
hundred and thirty- 
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our Lord one thousand nine hundred and thirty-two, 


for the Second District of the State of Illinois: 
Hon. THOMAS M, JETT, Presiding Justice. 

Hon. FRED G. WOLFE, Justice. 

Hon. JAMES S. BALDWIN, Justice. 


JusTUS L. JOHNSON, Clerk. 


BE. Jd. WELTER, Sheriff. E 4 A ge ¢ 
26 v4 I.A. VO és 


ee —— 


BE If REMEMBERED, that afterwards, to-wit: On 


the opinion of the Court was filed in the 


in the words and figures 


following, to-wit: 


























- 
+ 
“3 
pe 
5 
Sa 
3 
> 
fa 
5S 
aa 
- 
ft 
3 
= 
> 


rt. tam <5 yeh Boia oifd” cabeoe™ x0. pry FR Sted 
ond-yos id Daa hetbhoinl sate breanox? sao Eetod a0 83 
safontidi *o etate ode Fo Poladere baoset eit 192" one 
eeoitagch grtbieost TPE .M GAMCHT” ae | 

sthtesh dW 0 Gott ou 


canitant HIWCLAS sB eS +aoft 





tiie 


cry fh} FAG + = ry 
ry ait) #hios 9 Oo ; Ve 


ey a a en NE ag a a Se Pa ee 
Le 
‘ es eat oe ‘pee 
* f 5 tne ne ( 
. 4 * y te pee ae ¥ ° a 
well. ‘ted ee, oF) ges ye 7 ~ : 


ahaal Sait eat 4 ones as bhi eon 
dais Yup Re Mat RUST” NINE win Tay tee i phat AR Hehtaney fh Rar rk ay aiuierg hi 


nO :tiw-oF SPT ANA TEA OIE 


airy i 





Ad ut Helle new dttiad edd 2 fod Pag) 
; ie = ape ' ae. AM ee 
_ Betegit baa ebsow of a dod 9 biep 89. 
~ ’ / aie , Cee 
A | ee CM ts. 
, von beet en kan ge ae 
‘ a 
“econ Ati, ial 
yo ee 
f ~~ 
ai 





General No. 8484 Agenda 16 
In the Appellate Court of Illinois 
Second District 
February Term, A.D. 1932 
Wilmetta Ellis, 
appellant, 
Appeal from the County Court of 
bea Livingston County 
The National Bank of 
Pontiac, a corporation, 


appellee, 


Jett, J: 
This is an appeal by Wilmetta Ellis, appellant, from 
a judgment rendered by the County Sourt of Livineston County in a 
trial of the right of property finding the issues in favor of 
appellee, The National Bank of Pontiac, from which judgment the 
appellant, Wilmetta Ellis, prayed for and perfected an appeal to 
this court. 
It appears that on the llth day of September 1931, one 
Ervin V. Wade, son-in-law of appellant, claimed to be indebted 
to her in the sum of $3,000; that the said Ervin V. Wade together 
with Pansy Wade, his wife, executed a note to appellant for $3,000 
and on the same dey they executed and delivered to her as security 
therefor, a chattel mortgage covering certain personal property, the 
subject matter of this litigation, which chattel mortgage was duly 
acknowledged and recorded on the date of its execution; that on the 
25th day of September 1931, the said Ervin V. Wade and Pansy ade 
executed a supplemental chattel mortgage to the appellant to that 
executed on September llth, 1931, covering the grain described in 
the mortgage of September llth, 1931, which supplemental mortgage 
Was acknowledged and filed for record on the same day; that on the 
28th day of September, 1931, appellee secured a judgment by con- 
 fession against the seid Ervin V. Wade in the sum of $1936.57; that 
' on the said 28th day of September, 1931, there was issued out of 
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the office of the Clerk of the Circuit Court of Livineston County an 
execution in favor of appellee and against the said Ervin V.Wade; 
thet by virtue of the execution George A. Heckman, sheriff of 
Livingston County made a levy on October 16th, 1931, upon the 
property included in the chattél mortgages; that on the 19th day of 
Octo ter, 1931, appellant served upon said George’ A. Heckman, sheriff 
as aforesaid, a certain notice of demand, whereby she demanded 
possession of the personal property levied upon by the sheriff in 
favor of appellee; that on the 22ndday of October, 1931, appellant 
served upon the said sheriff a notice that she was claiming the prop- 
erty covered by said levy and that the notice was given to and in 
conformity with the statute in such case made and provided; that the 
County Court set the case down for hearing and a trial was had onthe 
9th day of November, 1931, of the right of property by the court, a 
jury having been waived, and at which the court heard testimony 
bearing upon the issues in the cause; that on the 13th day of 
November, 1931, the court rendered judgment in favor of appellee, 
the National Bank of Pontiac, and against the appellant, Wilmetta 
Ellis, which judgment was for costs against the appellant and 
directed that the said George A. Heckman, sheriff, should proceed to 
sell the property leviédé upon by virtue of the execution issued in 
favor of appellee. 

The question presented by this record is whether or 
not the lien created by the mortgages held by the appellant, Wilmetta 
Ellis, is a prior, valid and superior lien on the personal property 
which is the subject matter of this case as against the lien created 
by virtue of the execution of appellee, the National Bank of Pontiac. 

It is the claim of appellant that the alleced inde thhedness 
purported to be secured by the chattel mortgages was a culmination 
of loans made by her to Ervin V. Wade, her son-in-law, extending 
over a period of four years. Appellant testified to having a note 


4 
book in which ghe made an entry each time a loan was made of the 
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as. 


date and amount thereof and these various amounts aggregated 
approximately the sum of $3,000, claimed by the appellant to be 
due her from her son-in-law. 

The record discloses that when the book was produced 
and turned over to counsel for appellee for inspection the note 
book had a calendar for the years 1930 and 1931, and that these 
memoranda were claimed to have been made therein as early as 1927. 
When these facts were called to the attention of appellant she 
apparently was confused and then stated that she had copied from 
an old book containing a statement of her account into the book 
brought into court and had destroyed the old book, The record 
further discloses that there were produced during the progress of 
the trial presumably by Wade, a number of notes, ten in number, 
variously dated from November 29th, 1927, up to and including June 


26th, 1931. It is the contention of appellant that these notes 


“were given by Wade to her totaling the sum for which she took 


the chattel mortgages. The ten notes produced and marked as 
Exhibits "6" to "15" inclusive, and the note book being Exhibit "1", 
were properly certified and the originals have been presented to 
this court for examination. On examination of the notes it is 
found they are all made on the same form of note, the written 
portions above the signature are written in the same handwriting 
with lead pencil and the same pencil all through. The notes were 
dated variously from November 29th, 1927, to June 26th, 1931. The 
notes were signed in ink by Ervin V. Wade with the same pen and the 
same color of ink and the endorsements on the back of the notes were 
in lead pencil but on some of them the first endorsement of interest 
was in the year 1930 and the next dated 1928, and the next 1929, 
From an examination of the note book and Exhibits "6" to "15" in- 
Clusive certified up in original form, the matters pointed out by 
counsel for appellee relative to the book and notes wre quite 


obvious, 
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In view of the testimony of the appellant considered 
in connection with the Exhibits certified to this Court no other 
conclusion could be reached other than that the claim of the 
appellant is not well founded. This being true, it follows that 
she and her said son-in-law participated in a fraud with a view of 
preventing the property of the son-in-law Wade being subjected to 
the payment of his legitimate indebtedness to anpellee, 

It will be remembered that the trial judge saw and heard 
the witnesses. He had an opportunity to observe the appellant 
during the giving of her testimony and it appears that he asked her 
a number of questions. The judge had an opportunity to examine the 
book account and notes in question and consider them in connection 
with her testimony and the testimony of her son-in-law, and it 
necessarily follows thet by reason of the judement which was rendered 
by the court, the court was of the opinion thet the chattel mortgages 
were fraudulent. Since the trial court who ssw and heard the wit- 
nesses and examined the exhibits certified to this court made a find- 
ing and judgment in fevor of appellee, we are not prepared to say 
that he was not justified in so doing. 

In our opinion the judgment is right and the judgment of 
the County Court of Livingston County will be affirmed, which is 
aécordingly done. 

Judgment affirmed. 

















eft tc wiels sd3 tad? osdt tedto badoaes.ed- binoa st 
tate eroklot af ,osert sated ety? ) -bebmvet Llew tex abd 


to weivw « tin buett o cb betartotiter wel-atemon: bise red) 
| et hedeeidoe sxted sha¥ wal-wisnoa edt 2o whreqerq edt: gs i 
Be omy -selloqos ot esenheatdebrt etseisitgeL win to shrosygse 


heed bag wia egtet tats edt tedd, beredsemex ed) Like, ma ve wit 
tesllsaue eit exteado ec? yiiertuooce me bad af. « Se - : 

ved bene of. tadd omescge: £¢ bas, womitaet rom ko antvis, os . | 

rs, eat Oe ae at yt ieedwoore. aa hed eebut edt. vanotteesre 20 mn 

} 4  aeitosamoo mt aedd tehtates bua noktwoup ak eestor sams eess a 

| Es ta bee , Wa loet-~rGe vert te, iron teed ont bas yom: : a 

i betehson maw doliw teomebyt oft To somea nog eh wth | 





t wdiw oft treed pms, mee code temoD feta ante org - pee Leek ak 
batt a hee deueo. eidit od nettttceo. etidtixe odd beximene ‘bay 


, bews£ tee dromabeh ... 


° 


Ae 
* y 
‘ + 
I] 
/ Carew 
car Gbeoel |» a aw Geta ae ‘diel lial tii Tal 
ad a OY: TR VT pe 







“STATE OF ILLINOIS, 
SECOND DISTRICT Js I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


“of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 
hundred and thirty- 





ee Clerk of the Appellate Court 
65027—1M—9-31) 7 
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October Term, 1931 


BART GILLAM AND VESTA GILLAM, Appellees, 
Vs. 


JOHNSON OIL REFINING COMPANY, Appellant. 
Appeal from McDonough 
NIEHAUS, P. J. 


The appellees herein, Bart Gillam and Vesta Gil- 
lam, filed a bill of complaint against the appellant, 
Johnson Oil Refining Company, in the Circuit Court 
of McDonough County, which contains the following 
allegations concerning the subject matter of this suit: 

That there is now pending and undetermined in 
this court an action at law of Forcible Entry and De- 
tainer against these complainants, the same being an 
appeal from Justice of the Peace Court wherein the 
suit was instituted by the defendant, Johnson Oil Re- 
fining Company, herein made a party defendant to this 
amended bill of complaint, as plaintiff, seeks to oust 
these complainants from the possession of the real 
estate and premises hereinafter described, which suit 
at law is entitled ‘‘Johnson Oil Refining Company, 
Plaintiff, vs. Bart Gillam and Vesta Gillam, Defend- 
ants,’’? and is numbered 3973 and which suit is now 
set for trial at the present term of this court. Com- 
plainants further represent that there was a trial of 
said suit at law in this court at the January Term, 
A. D. 1929, wherein a jury rendered a verdict in favor 
of the defendants Bart Gillam and Vesta Gillam, and 
judgment was rendered by the court on said verdict 
in favor of said defendants Bart Gillam and Vesta 
Gillam, which judgment was by the Appellate Court 
of the Third District of the State of Ilincis, on appeal 
by said plaintiff, reversed and the cause remanded to 
this court and said cause has been, by the procure- 
ment of said Johnson Oil Refining Company, plaintiff 
therein, reinstated in this court and is now pending 
for further proceedings in this court on the law docket 
of this Court: 
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That the Johnson Oil Refining Company bases 
its alleged right to the possession of said real estate 
solely upon the terms and provisions of a certain 
writing purporting to be an instrument under seal, 
namely, a lease of the premises therein deseribed from 
these complainants, Bart Gillam and Vesta Gillam, to 
the Johnson Oil Refining Company, and a Tank Wagon 
Quantity Discount Contract, exeented by these com- 
plainants and the defendant. 

The lease referred to in the bill of complaint is in 
words and figures as follows: 

‘“‘ JOHNSON OIL REFINING COMPANY 


208 South LaSalie St., 
Chicago, Il. 


Lease with Option to Purchase 


MACOMB FILLING STATION NO. 11, LOCAT- 
ED BETWEEN BUSHNELL AND MACOMB, ILL. 


THIS INDENTURH, Made this 27th day of Sep- 
tember, 1926, by and between Bart Gillam of the Me- 
Donough County, State of Tlinois, First Party, and 
Johnson Oil Refinine Company, a corporation organ- 
ized and existing under the laws of the State of {H- 
nois, Second Party. 


WITNESSETH, That for and in consideration of 
the covenants and agreements hereiuafter set forth. 
first party hereby leases to second party the following 
deseribed premises situated in the Cownty of MeDon- 
ongh, State of Illinois, to-wit: 

Beginning at the southwest corner of the south- 
west quarter of section thirty-three, Township Six 
North, Range One West of the fourth principal merid- 
ian in McDonough County, Ulinois, thence running 
north ninety-five “feet, thence east one hundred thirty- 
six feet, thence south to the north side of the publie 
highway, thence west along the north side of said pub- 
lic highway to place of beginning, together with all 
buildings and equipment thereon forming a part of a 
filling station now cwned and operated by first party, 
for a term beginning on the 27th dav of September, 

1926, and ending on ‘the 27th day of September, 1986; 
for a rental of One Hundred Twenty and no- 100 Dol- 
lars ($120.00) per annum, payable in adva nee in equal 
monthly epaitents on the first dé vy of cach month. 
Said second party, however, reserves the right to term- 
inate this lease at any time by giving first par ty ten 
(10) days’ written notice of its intention so to do. 


First party further covenants and agrees as fol- 
1OWS: 


1. That during the term of this lease he will pay 
all general and special taxes and assessments and any 
water, light or heat taxes or expenses that may be 
levied, assessed or charged against said premises or 
against any property owned by him located thereon. 
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3. At the expiration or termination of this lease 
by lapse of time, or otherwise, second party shall have, 
and is hereby given, the right at any time within thirty 
(30) days after such termination to enter upon and 
remove from said premises any equipment by it at 
any time placed thereon. 


5. Second party shall have and it is hereby given, 
the further privilege of purchasing said premises with 
the building and equipment thereon used in conection 
with, and as a part of, said filling station, at any time 
prior to the expiration of this lease, or any renewal 
thereof, for the sum of Five Thousand Dollars 
($5,000.00); provided said second party shall give 
first party notice in writing of its election to exercise 
said option to purchase at least thirty (30) days prior 
to the expiration of this lease or any renewal thereof. 
In the event of the exercise of said option to purchase 
by second party, first party agrees to convey, or cause 
to be conveyed, a good merchantable title to said des- 
cribed premises by a good and sufficient warranty 
deed, in which deed the wife of the first party (if he 
shall be married at said time) shall join for the pur- 
pose of conveying or releasing any title, right of dower, 
right of homestead or other rights which said wite 
shall then have in said premises, said premises to be 
conveyed free from all incumbrances whatsoever cx- 
cept current taxes, which shall be pro-rated as of 
the date of said deed, First party further agrees, with- 
in twenty (20) days after receipt of notive from second 
party exercising said option of purchase, to furnish 
second party with a merchantable abstract of title 
brought down to said date, showing a merchantable 
title to said premises in first party free from 
all liens and incumbrances except as above stated. {n 
case any encumbrances appear second party shall have 
the right to pay out of the purchase price the amounts 
necessary to remove such incumbrances and shall be 
entitled to eredit on the purchase price therefor. From 
and after the giving of such rotice of election to ex- 
ercise the option to purchase, second party shall cease 
to be liable for the rent hereinbefore reserved, but shall 
thereafter pay interest to first party at the rate of 
five per cent per annum on the purchase price until 
said purchase price is paid. 


6. And Vesta Gillam, wife of said first party, 
now executed this lease and option of purchase, and 
agrees hereby, in the event of the exercise of said 
option to purchase by second party, to jom said first 
party in the execution of the warranty deed above 
specified, for the purpose of conveying any title, right 
of dower, right of homestead or other, rights which 
she now has or may hereafter have in said premises. 

Second party further covenants and agrees as 
follows: 

1. To pay the rental for said premises as above 
specified. 

2. To pay all taxes levied or assessed on the prop- 
erty belonging to it located on said premises. 

3. If said first party is employed by second party, 
to carry out all the obligations in its standard sub- 
agent’s filling station agreement undertaken by it. 

4. That in the event said first party is employed 
to operate 
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said filling station, as above specified, it will give him 
the additional privilege of handling and dealing 1 
automobile accessories, providing the exercise of sue : 
privilege does not interfere Ww ith the proper oper: 
tion of said filling station, anything in said sub- agent? as 
filling station agreement stated to the contrary not- 
withstanding; but said first party in that event agrees 
to indemnify second party from any and all claims of 
third parties arising or in any way growing out of any 
such transactions. 


5. That at the expiration of this lease (unless 
said option to purchase above provided is exe reised), 
second party will return to first party the said pre m- 
ises with the equipment thereon belonging to him, in 
as good condition as at the date hereof, ordinary wear 
and tear excepted. 

GENERAL AGREEMENTS 

1. It is mutually agreed that in the event the 
above premises are rendered unfit for oceupancy bs 
reason of fire, storm or any other eauce, the obliga- 
tions on the party of the second part to pay the rent 
herein reserved shall cease until such time as said 
property is again put in satisfactory condition for cc- 
cupancy, which first p p pat agrees to do at hig own ex- 
pense within sixty (60) ) days after said premises have 
been rendered untenantable, as above, aforesaid. 


Any notice hereby required to be given first 
party by second party. may be delivered to him in 
person, or deposited in the United States mails as Ree- 
istered Mail, postage prepaid and addressed to first 
party at the address stated at the foot of this agree- 
ment. 


Tt is further covenanted and agreed that if de- 
fault shall at any time be made by second parity in 
payment of the rent when due to first party, and such 
default shall continue for thirty days after notiee im 
writing thereof to second party, first party shall have 
the right to terminate this agreement. 


TANK WAGON QUANTITY DISCOUNT T W 993 


Second party further agrees so long as the tank 
wagon quantity discount is kept i in force by the second 
party, to sell and deliver by its tank wagons to first 
party for use at said filling station Johnson Gasoline 
im accordance with the requirements of first party, 
for which first partv shall pay to second party in cash 
the tank wagon price of second party current at the 
date and place of delivery but subject. however, to 
the following special tank wagon quantity discounts: 


1. In the event total deliveries of gasoline pur- 
chased by first party shall in any one oailes idar month 
amount to the quantity stated below. first party shall 
be entitled to the following discount: 

Deliveries 
Over 750 gal, per Calendar month .. ‘4c per gal. 


Over 2000 gal, per Calendar month .. %,¢ per gal. 
Over 3000 gal, per Calendar month ... le per gal. 
Over 6000 gal, per Calendar month 1%e per gal. 
Over 10000 gal, per Calendar month ... 2¢ per gal. 


2. Payments of such discounts will be made by 
check to first party on or before the 15th day of the 
month following any month on which such discounts 
may be due. 

3. If at the end of any year the entire amount 
purchased during such year under this agreement shall 
equal at least the quantities shown above, a further 
discount will be determined at the following rates: 
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Deliveries 


Over 9000 gallons per year ..... 14e@ per gallon 
Over 24000 gallons per year ..... “46 per gallon 
Over 36000 gallons per year ....... ie per gallon 
Over 72000 gallons per year .... 1%e per gallon 
Over 120000 gallons per year ....... 2¢ per gallon 


Any amount in which such discount shall exceed 
the total amounts that have been paid under the month- 
ly discount provision above stated shall then be paid 
to first party. 

4. Second party shall not be responsible for de- 
lays in delivery due to fire, flood, or other acts of God, 
strikes or differences with workmen, accident to plant 
or machinery, partial or total failure of transporta- 
tion facilities or other sources of supply or any other 
cause beyond second party’s control. 

’ 5. This tank wagon quantity discount provision 
is subject to cancellation by either party on ten days’ 
written notice. 

6. While this tank wagon quantity discount pro- 
vision shall be effective, the rentals above provided 
to be paid by second party to first party shall be sus- 
pended, to become again effective on the termination 
of this quantity discount provision for any reason. 

This agreement shall be binding upon and inure 
to the heirs, executors, administrators, successors and 
assigns, respectively of the parties hereto. 

IN WITNESS WHEREOF, said first party to- 
eether with the wife of said first party, have hereunto 
set their hands and seals, and second party has caused 
this instrument to be executed the day and year first 
above written. 


Witnesses: BART GILLAM (Seal) 
H. L. MceFADDEN First Party 
A. W. ALSEN VESTA GILLAM (Seal) 
Recommended: Wife of First Party 
A. W. ALSEN, Address 
Division Manager. R. F. D. Macomb, Ill. 
Attest: JOHNSON OIL REFINING CO. 
I. H. JOHNSON, By JAMES J. JOHNSON 
Secretary. Vice-President. ’’ 


The tank wagon quantity discount contract re- 
ferred to in bill of complaint, is as follows: 
“JOHNSON OIL REFINING COMPANY 
908 South LaSalle Street 
CHICAGO, ILLINOIS 
MACOMB Filling Station No. 11 

Located between Bushnell and Macomb, II. 
TANK WAGON QUANTITY DISCOUNT CON- 
TRACT : 

THIS AGREEMENT, made at Macomb, Ul, this 
27th day of Sept. 1926, by and between JOHNSON 
OIL REFINING COMPANY, an Illinois corporation, 
as Seller and Bart Gillam of Macomb, Il., as buyer, 
Witnesseth: 
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That the Seller hereby sells and agrees to delive) 
by its tank wagons, and the Buyer hereby purchases 
and agrees to receive at his place of business above 
stated, during a period of one (1) year from the date 
hereof Johnson Gasolene and Johnson Hi-Test Geso- 
pene in accordance with the Requirements of thie Buy : 

r; and the Buyer agrees to pay therefor to the sel ler 
a eash the tank wagon price of the Seller current ai 
date and place of delivery. 


Seller further agrees that in the event the tote] 
deliveries of gasolene purchased by Buyer peraun der 
shall in any one (1) calendar month amount to at ! 
the quantities stated below, the Buyer shall be entitle il 
to the following discount: 


DELIVERIES DISCOUNT 


Over 750 gallons per calendar month t¢ per gal. 
Over 2000 gallons per calendar month “4¢ per gal. 


be 


J ar AU 

Over 3000 gallons per calendar month ie per gal. 
Over 6000 gallons per calendar month 144 per gal. 
Over 10000 gallons per calendar month 2¢ per os 


Payments of discounts will be made by check t 
the Buyer at the address named below on or anes 
the fifteenth day of the month following any month 
on which such discounts may be due. 

Tf at the end of the contract year the entire amount 
purchased under this contract sha WW] equal at least the 
dasntities shown below, a further discount will be de- 
termined at the following rates: 


DELIVERIES 8 DISCOUNT 
Over 9000 gallons per year ...... We per gallon 
Over 24000 gallons per year ....... 84@ per a alton 
Over 36000 gallons per year ....... te per gallon 
Over 72000 gallons per year ..... 144e per gallon 
Over 111000 gallons per year ....... 2¢ per gallon 


Any amount by which such discount shall exceed 
the total amounts that have been paid under the 
monthly discount provision of this contract shall then 
be paid to the Buyer. 

Seller shall not be responsible for delavs in delty- 
ery due to fire, floods and other acts of God, strikes 
or differences with workmen, accident to plant or 
machinery, partial or total failure of transportation 
facilities or oiled sources of supply or any other cause 
beyond seller’s control. 


Executed in triplicate ...... Sen teieilesets rece 1926 
Recommended by 
A. W. Alsen, Div. Mer. Bart Gillam 
Buyer 
The Seller shall not be obliged 
under this contract to Address:Macombh, illinois 


sell and deliver to Buyer 
in. excess of 10,000 gallons 
per year. 

Agreement is subject to cancellation by 

either party on ten days netice in w riting 

to the other party. 

JOHNSON OIL REFINING COMPANY 
Attest: 1. H. Johnson 
Secretary By James J. Johnson 
Vice Pi ‘esident. 


As it appears from the averments in the bill of 
complaint, the appellees contend that they were in- 
duced to execute the lease referred to in the bill by 
fraudulent representation made to them 
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by the appellant, namely: 

That in the fall of the year 1926, prior to Septem- 
ber 27th, 1926, on several different dates and days, 
the Defendant Johnson Oil Refining Company seut its 
agents A. W. Alsen and H. L. McFadden to said 
farm for the purpose of fraudulently inducing these 
complainants to execute said lease and for the pur- 
pose of fraudulently inducing the complainants to 
erect a filling station on said real estate above de- 
scribed, and for the purpose of inducing complainants 
to enter into a contract with it to buy its gasoline 
hereinafter referred to as Johnson Gasoline, and re-sell 
the same at said filling station to the public, and of 
inducing the complainants to permit it, the defendant, 
to advertise the sale of Johnson Gasoline at such filling 
station when erected, and for the purpose of entering 
into a verbal contract with complainants hereinafter 
referred to: 

That prior to September 27th, 1926, in conversa- 
tion between these complainants and the said agents 
of the Johnson Oil Refining Company, a verbal agree- 
ment was entered into by the Johnson Oil Refining 
company on the one part, and Bart Gillam on the other 
part, in which the Johnson Oil Refining Company 
promised the complainant Bart Gillam that if he would 
erect a building and appurtenances thereto suitable 
for a filling station and buy Johnson Gasoline of it at 
its current tank wagon price and re-sell the same and 
no other gasoline at said station to the public at an 
advance price of two cents per gallon over said tank 
wagon price, and would permit them to advertise 
Johnson gasoline thereto to the public and would ex- 
ecute said lease, that it would sell to Bart Gillam 
Johnson Gasoline at the current tank wagon price ancl 
repay him Two (2) cents per gallon for each gallon 
of Johnson Gasoline so purchased and resold by him 
at said station during the term of said lease, so that 
he would thereby receive a profit of four (4) cents 
per gallon for all gasoline to be sold to the public at 
said station. And these complainants allege that said 
promises were made by the defendant fraudulently and 
were 
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made by it with the intent on its part at the time of 
making the same, not to perform the same and were 
made with the fraudulent intent on its part of obtain- 
ing said lease from these complainants and of induc- 
ing Bart Gillam to erect buildings and appurtenances 
on said real estate suitable for a filling station and for 
the purpose of advertising the sale of Johnson Gaso- 
line and, until a profitable business of selling gasoline 
shall have been established by these complainants, and 
of then ousting the complainants from the possession 
of said premises and of appropriating to its own use 
the business and the good will of the business and of 
the filling station so erected and established by and 
through the labor and expenditure of money by and 
on the part of the complainant: 

That in executing said lease the complainants 
relied upon said fraudulent promises and statements 
so made as aforesaid and believed the same to be true 
and so relying upon said false, fraudulent and untrue 
promises and statements signed said lease. 

Also that they were induced by fraudulent repre- 
sentations of the appellant to execute the Tank Wagon 
Quantity Discount Contract, namely: 

That at the same time lease was executed another 
and different contract in writing was executed by and 
between the same parties who executed said lease, to- 
wit: these complainants and the defendant, which con- 
tract is called and known as ‘‘Tank Wagon Quantity 
Discount Contract:’? That by the terms of said writ- 
ten contract and of said lease the said complainant 
was not to receive from the Johnson Oil Refining Com- 
pany Two (2) cents per gallon for Johnson Gasoline 
sold by him at such station; and these complainants 
requested defendant to change said provisions in said 
lease and written contract to correspond with said 
verbal agreement so that their written agreement in 
relation thereto would show that the complainants 
were to receive Two (2) Cents per gallon from the 
defendant for gasoline sold at said station; and com- 
plainants aver that they stated to said agents of the 
defendant that they were fearful of signing said lease 
and written contract by reason of the 
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fact that the provisions of said lease and said contract 
were thus different from the terms of said verbal 
agreement; whereupon, the defendant, through its said 
agents, fraudulently represented and stated to the 
complainants that the Johnson Oil Refining Company 
did not want competing companies engaged in the same 
line of business that it was engaged in to know that it 
was paying or had agreed to pay to the complainant 
Bart Gillam (2) cents per gallon for Johnson Gasoline 
sold by him at said filling station, and that if such 
companies would find out it would cause the defendant 
trouble, and the said agents then and there fraudulent- 
ly represented and stated that notwithstanding the 
lesser amount to be paid in the lease and written con- 
tract aforesaid, that the Johnson Oil Refining Com- 
pany would nevertheless pay to the complainant 
enough in addition to the amount set forth in said lease 
and said contract to make up the difference so that 
he would receive from the Johnson Oil Refining Com- 
pany the Two (2) Cents per gallon so agreed by it to 
be paid, as aforesaid, and that the Johnson Oil Refin- 
ing Company would ignore all terms and conditions 
of said lease and written contract inconsistent or in 
conflict with the terms of said verbal contract. 

The prayer of the bill is that said lease and said 
contract be declared to be of no force and effect; and 
that the same be cancelled as of no force and effect; 
and that the said lease, as the same appears of record 
of the Cireuit Clerk, ex-officio Recorder of McDonough 
County, Ilincis, may be ordered to be cancelled and 
removed therefrom as a cloud upon the complainant’s 
title to the real estate described, and that said defend- 
ant be perpetually enjoined and restrained by the order 
and decree of the Court, from further prosecuting and 
proceeding in the suit at law; and that a preliminary 
injunction restraining and enjoining the said defend- 
ant from prosecuting and proceeding in said case at 
law, be issued; and that upon final hearing, the pre- 
liminary injunction may be made perpetual. And a 
preliminary injunction 
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was issued in accordance with the prayer of the bill. 
The appellant filed an answer denying the charges of 
fraud, fraudulent representations in the bill. The cause 
was referred to a Special Master to hear the evidence 
and report his conclusions. The Special Master heard 
the evidence and reported the same with his conclu- 
sions and findings. After hearing the case, the Special 
Master found that the appellees had failed to prove 
that there were any representations made by the ap- 
pellant or by its agent which were falsely or fraudu- 
lently made, or made with the fraudulent intent on the 
part of the appellant not to perform the same; and that 
the appellees were not entitled to the relief prayed for 
in the bill, and that the bill should therefore be dis- 
missed for want of equity. 

Objections were filed to the Master’s report, which 
were allowed to stand as exceptions thereto. Upon a 
hearing on the exceptions, the exceptions were sus- 
tained by the Court and the Court entered a decree 
making permanent the temporary injunction which en- 
joined the appellant from proceeding with and prose- 
cuting the forcible entry and detainer suit referred to 
in the bill and pending in the Court at Law. The ap- 
pellant prosecutes this appeal from the decree. 

The charges of fraud and fraudulent representa- 
tion set forth in the bill of complaint are the basic 
matters in this controversy. The Appellee, Bart Gil- 
lam, states concerning these matters that a verbal 
agreement was made prior to the execution of the lease 
in question; that the appellant represented that he, 
Gillam, would realize on all the gasoline sold at the 
station in question, the sum of four cents per gallon, 
and for a term of ten years. It appears from the evi- 
dence, however, that in the verbal negotiations be- 
tween appellant’s agent and the appellee Gillam it 
was agreed that the appellee would realize the profit 
of four cents per gallon for the gasoline sold to him, but 
nothing was said by appellant’s agent, nor agreed upon 
in the negotiations, as to the length of time that Gillam 
would realize the profit of the amount stated, nor that 
the appellant would arrange or provide in a lease to 
be thereafter executed that Gillam would realize the 
profit of 
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four cents per gallon for the entire term of the lease, 
and there is no evidence in the record to the effect that 
the appellant induced Gillam to sign the lease or the 
tank wagon quantity discount contract by false or 
fraudulent representations. On the contrary, the evi- 
dence shows that the lease and the tank wagon quan- 
tity discount contract, which were prepared by the ap- 
pellant to carry into effect as the result of the nego- 
tiations between the parties, were submitted to the ap- 
pellee Gillam and that he took the same under ad- 
visement, and that he had the advice of counsel con- 
cerning the advisability of his exeeuting same; and 
that after he and his counsel had considered the same 
in detail, the only objection made by Gillam to the 
terms of the lease pertained to two of the clauses in 
the lease which he insisted should be stricken out, and 
they were stricken out of the lease; and that thereupon 
the lease was accepted by Gillam and was thereafter 
executed by him, as well as the Tank Wagon Quantity 
Discount Contract. The Tank Wagon Quantity Dis- 
eount Contract is the same that the appellant made 
with all the handlers of its gasoline and oil at all its 
stations. Under the tank wagon quantity discount con- 
tract, Gillam was to realize a profit of four cents a 
gallon for the gasoline handled by him at his station. 
It also appears from the evidence that Gillam oper- 
ated his station under the terms of the tank wagon 
quantity discount contract for a period of over two 
years; and no disagreement or controversy arose be- 
tween the parties with reference thereto until the ap- 
pellant notified Gillam, under the terms of the lease, 
as well as the tank wagon quantity discount contract, 
that it would be cancelled and a new contract proposed 
by appellant in reference to the purchase price and sale 
of the gasoline to be handled at the Gillam station. 
Thereupon the dispute arose between the parties from 
which the forcible entry and detainer suit against the 
appellees resulted, and afterwards the present litiga- 
tion. 

The evidence in the record clearly discloses not 
only that there was no fraud nor fraudulent repre- 
sentations nor any fraudulent intent on the part of 
the appellant in connection with the making of the 
lease and the tank wagon quantity discount contract 
which were the result of the negotiations between the 
parties; but 


Page 11 


oj aii a 
i OU HE Wredtll by 
ret! My wit} 
{3 neve AV tuaad 
Toy, tip! vcd, 
TAP  etemeiae util: 
if iris, FONG i 
nM Hh cranes 
oven LEe), walking 
d¢(chpnteU aU 
wirlareoy 
Hrd hay rent iM 
Ped deaby! avis: 
tel ead 


‘ 


mee | 


MN nena yd Me 


lott CRW reid | 
Us pl agro: tah i 
wh done ed he dyreaealy 
OD Aino ia 
sehgevhivesh Ub ive 
ae Fld) fer’ 
eee saath 


et. Heated 


ere 
{ Pri 9p 
comes, Mest pay 
itboician wd dishes 
bh ccorper tinre cat es Fes tH vee a 
Poh eet id me Hoan, atte i x ai 
+ stheabauet ot toon bined jadi NN i 
ees RD : we 4a forth wif. nf abe 0) is j roe 


ipe 


‘ada 


vil ri) YON Ni my wel 
cont) walters eit, at 


A) pia Mesa pa 


1 stu rt, apa 


ah: yi) 





also that the negotiations were carried on and com- 
pleted in a deliberate and businesslike way by both 
parties; and that the appellee acted with a full knowl- 
edge and understanding of the subject matter of the 
lease and of the tank wagon quantity discount con- 
tract, and the obligations assumed by the terms of the 
lease and the contract referred to. 

It is well settled law, that oral negotiations or 
verbal agreements of parties to a written lease, before 
or at the time of making the written lease, are all 
merged in the written lease. Hartford Deposit Co. v. 
Rector, 190 Ill. 380. The rights of the parties involved 
in a forcible entry and detainer suit concerning the 
possession of the leased premises must be adjudicated 
in accordance with the terms and the conditions con- 
tained in the written lease. Brubb v. Milan, 249 Ill. 
456. Hoefeld v. Ozello, 290 Ill. 147. Sterling-Midland 
Coal Co. v. The Great Lakes Coal & Coke Co. 334 Il. 
281. 

For the reasons stated, we conclude that the Court 
erred in sustaining the exceptions to the report of the 
Special Master and entering a decree making perman- 
ent the temporary injunction and restraining the 
prosecution of the forcible entry and detainer suit by 
appellant, which are pending for trial. The decree is 
therefore reversed and the cause remanded with di- 
rections to dismiss the bill for want of equity. 
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General No. 8564 Agenda No. 3 
January Term, A. D. 1932 
WILLIAM L. JAMES, Appellee, 
vs. 
MOTOR TRANSIT MANAGEMENT COMPANY, a 
Corporation, Appellant. 
Appeal from Circuit Court, Logan County. 

ELDREDGE, J. 


Appellee recovered a judgment against appellant 
in the Court below in the sum of $8,000.00, to reverse 
which this appeal is prosecuted. This is the second ap- 
peal. On the first appeal we discussed the alleged er- 
rors therein presented upon the record of that trial. 
James v. Motor Transit Management Co., 260 Ill. App. 
246. Since the first trial appellee, by leave of Court, 
filed two additional counts to the declaration, in the 
first of which it is alleged that appellant carelessly 
and negligently failed to provide said motor bus with 
a sufficient quantity of gasoline and that by reason 
thereof said bus came to a stop and was left upon the 
concrete pavement on said Route 4 at a point two miles 
north of Elkhart, and by reason of said negligence was 
there left standing with the left rear end projecting 
out and obstructing substantially all of the 
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least lane of said pavement and that about nine o’clock 
P. M., while the night was dark and rainy and the 
air filled with mist, and while plaintiff was exercising 
due care in driving his certain car northward upon 
said pavement, he came into collision and contact with 
said motor bus and sustained injuries, ete. 

In the second additional count it is alleged that 
the defendant carelessly and negligently and in viola- 
tion of the statute allowed its motor bus to stand upon 
the concrete surfaced right of way of Route 4 without 
a good and sufficient light upon the rear end of said 
bus to give warning of its position and without post- 
ing any person with a light, flag or other means of 
warning at the rear of said bus to warn approaching 
persons of its presence, and that while plaintiff was 
driving north, exercising due care for his own safety, 
he collided with said bus. 

Tn our former opinion we discussed the evidence 
as it then appeared in the record. On the second trial 
it was substantially the same with the exception that 
appellee introduced the testimony of two additional 
witnesses, one of which was the witness Buttiell who 
testified that on the night in question at about nine 
o’clock P. M. was driving from Elkhart 
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north on the highway in an automobile; had a wind- 
shield wiper on his car but did not recollect whether 
it was working that night or not; when he first ob- 
served the bus he was 200 feet distant from it; he saw 
the bus through the windshield of his car but don’t 
remember whether there was any mist on the wind- 
shield, it was a misty night; that he paid no particular 
attention to the bus any more than to just notice 
whether he could see anyone around there; the head- 
lights from the bus were thrown upon the C. & A. 
R. R. Co. grade and the reflection thereof upon the 
grade is what he first noticed; did not notice how 
many lights there were on the bus nor whether there 
were any on the back of the bus; that he didn’t pay 
any attention to the lights. 

The other new witness, McGough, testified that 
he lived in Lincoln and was deputy sheriff; that he 
drove past the bus about 8:45 P. M. while returning 
from Elkhart with his wife and some others; that 
there were about four feet of the east traffic lane oc- 
cupiled by the bus but did not make any examination 
as to how far it was from the black line; that he did 
not recall that there were any lights on the back of 
the bus; he had a windshield wiper but don’t remem- 
ber whether it was in operation or not. On cross ex- 
amination he stated that he had been in 
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the court room during the former trial but did not 
testify; he had no recollection of noticing any lights on 
the bus, if they were burning they were very dim; 
there were no lights burning on it; that he slowed 
down when he saw the bus in front of him; that he 
had no trouble so far as he was concerned in seeing 
it; that he saw it probably 25 yards away; there were 
no headlights burning on the bus, no lights at all; 
that he was driving about 380 miles an hour; the 
weather was a little misty but don’t remember whether 
it was raining; there was some fog which was fairly 
heavy as he remembered; that he was able to see ahead 
through the fog for 30 or 35 yards. 

We reversed the first judgment because the ver- 
dict was contrary to the manifest weight of the evi- 
dence. The testimony of these two additional wit- 
nesses adduced at the last trial but strengthens our 
former views in this regard. While the absence of 
lights on the bus might be negligence, and the evidence 
is very conflicting on this point, yet, unless such ab- 
sence was the proximate cause of the injury appellee 
cannot recover. Every witness in the case, with the 
exception of appellee and his companion in his auto- 
mobile, testified that they saw the bus at approximate- 
ly the time of the accident, 
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some before and some afterwards, in ample time to 
pass it in safety. No witness testified that in passing 
the bus that he had to drive off the concrete pavement 
of the southbound lane. Consequently the bus could 
not have stood at any great distance over the center 
of the concrete, and, in any event, none of these wit- 
nesses testified that they had to drive onto the west 
shoulder in order to pass the bus. As stated in our 
former opinion some of the witnesses testified there 
were lights on the rear end of the bus, others that they 
did not see or did not pay enough attention to remem- 
ber whether there were any or not. Fiven the testimony 
of the two additional witnesses produced on the last 
trial is in direct conflict. One says the headlights of 
the bus were burning while the other states that they 
were not, but the main fact is uncontradicted, except 
by the plaintiff and his companion, that the bus could 
be plainly and was easily seen by numerous people 
who passed the same immediately before and after the 
accident. We cannot shut our eyes to the plain facts 
shown by the record. 

One of the instructions given by the Court on be- 
half of the plaintiff in substance charged as a matter 
of law that if the jury believed from the evidence 
that the defendant 
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negligently suffered said motor coach to stand on the 
concrete roadway of the east traffic lane of said high- 
way and to obstruct a large part of said lane, and if 
they further believed from the evidence that the night 
was dark, rainy and misty and thereby it was difficult 
to see objects upon said highway and that the exercise 
of due care and diligence on the part of the defendant 
to avoid injury to persons traveling northward upon 
said highway required that the defendant give warn- 
ing or notice of said condition and position of said 
motor coach upon said highway by having some 
person or persons stationed in the rear of the 
same to give notice or warning of the same, 
and that the defendant failed to do so, and 
that it was guilty of negligence in failing to do so, 
and that the plaintiff was driving northward on the 
east side of the highway toward the place where the 
motor coach was so standing and was then and there 
in the exercise of ordinary care for his own safety, 
and that by reason of such negligence of the defend- 
ant, if any, the motor vehicle driven by the plaintiff 
came into collision with the motor bus, then they 
would find the issues in favor of the plaintiff. We 
know of no rule of law which requires a driver of a 
motor car upon a public highway, who has to stop 
thereon on account of some 
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emergency happening to said car, to station some per- 
son at the rear end of the same to give such warning. 
If the night was too dark for the plaintiff to have 
seen this motor bus by the exercise of due care in time 
to have avoided a collision, then any person stationed 
at the rear of the motor bus would also have been in- 
visible to the plaintiff, and in many cases such a duty 
would be impossible to comply with. 

In another instruction given on behalf of the 
plaintiff the jury were instructed as a matter of law 
that if they believed from the evidence that the de- 
fendant carelessly and negligently failed to provide 
for said motor bus a sufficient quantity of gasoline 
and that by reason thereof the said motor bus came to 
a stop and was left upon the concrete pavement, and 
that the plaintiff was driving his automobile north- 
ward upon the east lane of said pavement in the exer- 
cise of ordinary care for his own safety, and that by 
reason of the aforesaid negligence of the defendant 
the collision occurred, then they should find the issues 
for the plaintiff. Every driver of an automobile must 
necessarily use his judgment as to the distance his 
ear can proceed upon the amount of gasoline carried 
therein. This motor bus had but five miles to go to 
reach the City of Lincoln 
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when it was compelled to stop for want of gasoline. 
It can not be held as a matter of law that, because the 
driver of the motor bus erred in his judgment as to 
the amount of gasoline which was necessary to pro- 
pel his car to a certain destination, he was thereby 
guilty of negligence. Under this instruction the jury 
are told that the defendant was guilty of negligence 
if the motor bus had to stop on the state highway on 
aecount of a deficiency of gasoline and if the plaintiff, 
while exercising due care, drove his car into the motor 
bus, then the defendant is liable regardless of whether 
the motor bus was clearly visible to anyone approach- 
ing it or on account of any other conditions which 
might have prevailed. 

Under these two instructions the jury could not 
have done otherwise than have rendered a verdict for 
the plaintiff. Hach one directs a verdict and each is 
clearly erroneous. 


For the errors above mentioned the judgment is 
reversed and the cause remanded. 
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STATE OF ILLINOIS, 


APPELLATE COURT. = | IL EB ID) 


FOURTH DISTRICT. HW Bd i939 
MAY ‘TERM, 1932. Rabo Roy 


FOURTH DISTRICY OF ILLINOIS 





TERM NO. 16. AGENDA NO, 9. 





: | 9RZTTA @29Q% 
THE PEOPLE, ex rel., wOé Le 029 
Petitioners, 
VS. CERTIFICATE OF QUESTIONS OF 


| LAW FROM CITY COURT OF EAST 
THOMAS J, HAYES, Jr.; et al. 


Defendants. ; 


er a et ee ee ee ee 


ST, LOUIS, 


EDWARDS, J:-~ The City of East St. Louis, which operates 
under the Commission Form of Government Act, filed its 
petition for mandamus in the City Court of said city, against 
the defendants, as members of and Chief Clerk of the Board of 
Hlection Commissioners of such city, to require them to conduct 
a special election for the purpose of electing a Judge of the 
City Court of said city, to fill a vacancy therein caused by 
death of Judge Silas Cook. 

General and special demurrers were filed to the petition. 
The court sustained the detmurrers, and dismissed the vetition, 
The parties, by the certificate provided for by Section 104, 
Chapter 110, Smith-Hurd R. S., 1931, bring before this court, 
for review, the questions of law decided by the trial court, 


upon which its decision was rendered. 
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Such questions, three in number, are: 

First: "Shall an election to fill a vacancy in the office 
of Judge of the City Court, be held in conformity with the 
Commission Form of Government Act, which provides for a 
primary election, and an election; the primary to be callicd 
after fifty days, and an election to be held seven wecks 
after the date of the primary, with the candidates for elect- 
ion to be the two candidates who polled the highest number 
of votes, respectively, in the primary, and which naties 
shall be iecod on the clection ballot in alphabetical 
order?" 

Sccond: "Shall an clection be hold to fill a vacancy in 
the office of Judge of the City Court, without recourse to 
the Commission Form of Government Act, and also, shall such 
election be hold without a primary clection; the said clicct-= 
ion being in confornity with the Ballot Law, i, e, Chaptor 
46, Sections 688 ct SCs, Snith-Hurd, 1931, and the 
provisions of the Citics and Villages Act of 1872, Chapter 
e4, Soetion 64, Smith-Hurd, 1931?" 

Third: “If such special clection is not governed by the 
Cormission Form of Municipal Governuent Act, docs the General 
Primary Jct, Chapter 46, Sections 365, ct scqe, Snith-durd, 
1931, govern the nomination of candidatcs to be voted for 
in said special clection?"™ 

The Court hold that in filling such vacancy in the City 
Court Judgeship, ncither the provisions of the Cormission 
Form of Governicnt Act, nor the provisions of the General 
Prinary Eloction Act, had application, but that "an clcection 
to fill 2 vaeancy in the office of Judge of the City Court 


shall be held in conformity with the provisions of the Ballot 
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Law," We are asked to review the several holdings of the trial 
court, 

In Dashney ve. Hayes, et al., Agenda No. 8, in which opinion 
was filed this day, we passed upon the legal propositions 
involved in this case, For the reasons therein stated, we are 
of opinion that the provisions of the Comission Form of Govern= 
ment Act, control in the case of electing a Judge of the City 
Court to fill a vacancy therein, in a city which is operating 
under that form of governmient, and that such election cannot 
lawfully be held under the General Ballot Law, in conjunction 
with the Cities and Villages Act of 1872. It is also our 
conclusion that the General Primary Flestion Act does not 
govern the nomination of candidates to be voted for in such 
elections. 

The court rightly held that the General Primary Act had no 
application to such elections; but erred in holding that the 
General Ballot Law, in conjunction with the Cities and Villages 
fet of 1872, controlled in the conduct of same, The Court 
likewise erred in holding that a special election, to fill a 
vacancy in the office of Judge of the City Court, cannot be 
held under the terms of the Cormission Form of Govermient Act, 
in a city which has adopted, and operates under, the provisions 
of such Act. 


The judgnent is reversed and the cause remanded. 


Reversed and remanded, 


Not to be reported in full. 
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f STATE OF ILLINOIS. off] is ) 
j Bi fa ae fn fy ae 
é APPELLATE COURT. UW toa LES 
FOURTH DISTRICT. OER Gg 1930 
- a a CC 
MAY TERM A, De 19352, 90 hot amcare cum 
UNH STRICT OF ILLINOIS 
TERM NO. le AGENDA NO. ls 
PEOPLE OF THE a 
STATE OF ILLINOIS, . 26 “IA. C92 
kes 1A. GZ 


Defendant in Error, 


Ve 
ERROR TO BOND COUNTY 


IRENE HENDERSON, 


Plaintiff in Error, COURT. 


BARRY, P. J:= An information was filed against plaintiff 
in error, her daughter Pauline Burke, her son Louis 
Henderson and Willard Hubbard for an alleged violation of 
the Prohibition Law. The information was nolled as to 
Pauline Burke and the other defendants were found guilty 
of unlawful transportation of intoxicating liquor. 

The evidence upon which plaintiff in error was convicted 
consists of alleged declarations of her son. The sheriff 
testified that Louis Henderson told him at some time after 
his arrest, that the liquor found by ene sheriff was his 
mother’s and that he took it to the garage where it was 
found, in a car from his mother's home, or words to that effect. 
The alleged declarations were not competent evidence against 


plaintiff in error, She was not present at the time they 
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TERM NOs le 

were alleged: to have been made, There was no other evidence 
tending to show that her son was her agent in moving the 
liquor, or that the liquor belonged to her, Even if the son 
had been shown by competent evidence to have acted as her 
agent in moving the liquor his alleged admissions, or 
declarations on a subsequent day would not be competent 
evidence against her. There is no legal evidence even 
tending to show that plaintiff in error was guilty of the 


offense charged against her. The judgment is reversed. 


Not to be reported in full. 


REVERSED. 
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JAMES M. THOMPSON, et al, 
Appellants. 


APPHAL FROM GRANITE CITY, 
Ve 
CITY COURT. 


JOHN L. DOUGLASS, et al, 
Appellees, 


ewe ew 


BARRY, P. J:= The Mirific Products Company was 
incorporated under the laws of Illinois with ea capital stock 
of $350,000.00, five hundred shares of the par valve of 
$100.00 each. The incorporators received 250 shares of the 
stock for services rendered and to be rendered in the 
following proportions: James M. Thompson, 50 shares; R. F. 
Hodge, 75 shares; John L. Douglass, 5O siales; ii. H. Grupe, 
20 shares; M. Sutter, 55 shares. Those parties entered into 
a written agreement whereby they placed-the said shares in 
the Granite City National bank in escrow, until, by a 
majority vote of the Board of Directors, the same may be 
returned to the respective owners, They proceeded to sell 


other stock to such of the public as could be induced to 
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TERM NO. 10. 


purchese the same, in order to provide a working capital. 
James M. Thompson and John Le Douglass became the active and 
leading spirits in tlie enterprise, Their relations were very 
friendly anc for a time they purchased other shares of stock 
with the view of obtaining enough stock to control the 
corporation. Some trouble arose betiveen them in 1929 and on 


September 12, 1930 appellants filed the bill in this case. 


Since the filing of the bill some of the matters in 
controversy have been adjusted by stipulation and agreement. 
For that reason it is unnecessary to set ovt the various 
allegations of the bill. Mr. Sutter filed a cross~biil in 
which he averred that he sold fifty-five shares cf stock to 
the corporation in 1925 and that the scale was induced by 
false and fraudulent representations and that by reason 
thereof he was entitled to a return of the stock unon pay=- 
ment by him to the corporation of the purchase price, which 
was $550.00. The decree was in favor of Mr. Sutter and it also 
determined what stock nad been lavfully issued and the 


ownership thereof, etc. 


Appellants insist that the Court erred in granting to 
Mr. Sutter the relief prayed in his cross=bill. Me scld 
fifty-five shares of stock to the corporation on May 5, 
1925 for $550,00, He filed his ecross=bill on Nobember 4, 
1931, more than a year efter the filing cf the original bill, 
He never, at any time prior to the filing of his cross-bill, 
attempted to rescind the sale. He made no showing as to when 
he learned that his stock had been procured by fraud. So 
far as the record shows he may have learned all of the facts 
now rclied upon the day after the sale was made. He did not 
file his cross=bill until after Mr. Douglass told him that 
he would probably get his stock back by making a demand for 
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TERM NO. 10. 


There is no competent evidence that Mr, Sutter was induced 
to sell his stock through false and fraudulent representa-= 
tions. He testified that the only representations made to 
him were made by appelice, Huelsick; that Huelsick told 
him that Mr. Thompson, Douglass and some more of them agreed 
to reduce their svock and that they were buying up stock for 
the Company. He was then asked:= "Q,— Well, Mr. Sutter, did 
you surrender your stock and turn it back into tne Company 
upon the understanding being conveyed to you by Mr. Huclsick 
that Mr, Thompson, Mr. Douglass and others vere also going 
to turn in their stccx?" And he replied:- "Yes." He was 
then asked: + "Q,=< If vou had known Mr, Vhuumscn or Mr, 
Douglass were not going to surrender tieir stock, Would 
‘you have turned in your stock?" And he replied:=- "Ne sir." 
The questions were objected to and were very leading and 
suggestive and the witness did not relate anv conversation 


that would warrant the conclusions stated in his answers. 


Mr, Huelsick did not testify as to what his conversation 
Was with Mr. Sutter, but simply stated that he explained 
the whole thing to him end acquired the stock at $10.00 
per share, lir, Sutter says that no misrepresentation Was 
made to him as to the value of his stock. The evidence 
is wholly insufficient to entitle Mr, Sutter to rescind 
and the Court erred in avarding him any relief under 
his cross-bill., We think it is a fair inference, from 
the evidence, that Mr. Sutter was entirely satisfied with 
the transaction until Mr. Douglass suggested to him that 
he Bae oe stock back if he demanded it. We think it 


also a fair inference that he and Mr. Douglass were 


friendly and that Mr. Douglass was anxious to have Mr. 
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TERM NO. 10. 
Sutter get his stock back so that Mr, Douglass would have 


the support of Mr. Sutter in electing a Board of Directors. 


Appellees assign cross-errors, They insist that some of 
the stock purchased from other stockholders by Mr. Thompson, 
his wife, Mr. Dovglass and others was not lewfuilly purchased. 
Their contention in thet regard is based uvon an alleged 
by-law which reuds as follows:~ "The Company has the option 
of buying ary shares offered for sale and must be notified 
ten days before sale can be made. Should the Company decline 


to purchase shares they may be sold on the market." 


Appellees averred in their answer that uvon the organiza= 
tion of the Company a set of by-laws was rveparsed for it 
which was never formally adopted, but nevertheless was 
inserted in the minute book of said corporation and were 
treated and regarded et all times thereafter by ell 
persons interested, including said Thompsons, as the duly 
constituted by-laws of said corporation; that said 
Thompsons and other stockholders, directors and officers 
are estopped from questioning the validity of such by= 


lawse 


The undisputed evicence is that before any trouble 
arose between Mr. Thompson and Mr. Douglass, sixty-eight 
shares of stock had been purchased by them, each of them 
buying thirty-four shares. Later Mr. Douglass purchased 
three other shares. Elmer Faradise purchased tielve 
shares from other stockholders and Georse A. Morrissey, 
five shares. Caroline Douglass and Martha Vaughn purchased 
from Mr. Douglass ten of the fifty shares issued to him, 
All of the above mentioned purchases of stoc!x from other 


stockholders were made and the transactions conpleted withe 
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TERM NO, 10. 


out the sellers first giving the corporation the option to 
1e 
purchase in accordance with/terns of the alleged by~laws, 

So far as the record shows no stockholder invoked the 
allege by-law until Mir. Thompson's wife purchased from R. 
F,. Hodge and A. H. Grupe the 95 shares which were originally 
issued to tore nersons. Prior to that purchase Mrs. 
Thompson was not a stockholder in the corporation and the 
certificates of stock contained no restriction whatever 


upon sales thereof. 


The Statute provides that the directors of a corporation 
Shall "Adopt, ai*er, suend or repeal the by laws * Cahiil®s 
T1ll. che 32, par. cl, The record shows that nce by-laws were 
ever adopted by the »dourd of directors. Tnore were tio sets 
of by-laws. The first set vas clearly intended as nothing 
more than a form. Kany of the provisions were in the 
alternative and there were a numver of blanks tnuat were 


never filled, The second set is the one upon which appellees 


iS 


rely but it does not even contain the name of the corporation. 


Appellees utterly failed to prove the averients of their 
answer that the alleged by-law in question was treated and 
regarded at cll times, by all persons interested, as a 


duly constituted by-lav of the corporation. 


Mr~ Douglass testified that the ten shares of stock now 
held by Caroline Douglass and Martha Vaughn are a part of 
the fifty shares originally issued to him, He also testi-= 
fied that he purchased thirty-seven shures from other 
stockholders. There is no evidence thot he nurchased more 
than that number. He now holds forty of the fifty orisinal 
shares issued to him and the thirty-seven he purchased froi 


other stockholders, waking a total of seventy-seven shares. 
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TERM NO. 10. 


The decree finds and declares that he is the owner of eighty- 
seven shares. No objection or exception was taken to the 
finding in that regard and the question has not been raised 


in this Court, For that reason we can do nothing about it. 


Appellees contend that the Court erred in requiring 
that they pay one-half of the costs, but the contention is 
without merit, The decree is affirried in all respects 
except in-so-far as it grants any relief to Mr. Sutter 
under his crosssbilli, It is therefore affirmed in part and 
reversed with directions to amend the decree in that regard 


in accordance with the views herein expressed. 


DECREE ATPIRMED IN PART 
AND REVERSED IN PART WITH 
DIRECTIONS. 


Not to be reported in full, 
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STATE OF ILLINOIS. SHI 
PU bby 
APPELLATE COURT. oS 
SEP & 1990 
FOURTH DISTRICT. re 3 
ae ar aNh| We WN 
oh OR OF TR i. - 
MAY TERM, Ae D; 19525 *QUAT DISTRICT OF een 
TERM NO. 15. AGENDA NO. 19. 


267 1.A. 629° 


APPEAL FROM GRANITE CITY, 


WAVYZELLE ABNER, © 
Appellee, 


Ve : 
CITY COURT, 


GREGOR SIDO, 
Appellant. 


es ee eee 


BARRY, P. J:= In Granite City, State and Twenty-seventh 
streets cross at right angles. State runs north and south, 
and Twenty=-seventh runs east and west. In the block west 
of the intersection there is but one house on the south side 
of Twenty-seventh street and it is about 140 feet west of 
State street. In the block south of the intersection there 
is but one house on the west side of State street and it is 
450 feet south of Twenty-seventh street. Along the west side 
of State street in that block, the land is thirty inches 
higher than the pavement on State streci. On November 26, 
1930, appellee was driving east on Tiveuty-seventh street 
and reached the intersection between five and five=twenty P. 
M. Appellant was driving north on State street and the cars 


collided on the intersection. Appellee sued to recover for 
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TERM NO. 15. 


personal injuries ani secured a verdict and judgment ter 


2500.00. 


Section 53 of the Motor Vehicles Act, give anpellant 

the right of way at this intersection, but that does not 

mean that he was entitled thereto regardless of circumstances 
and conditions. The great weight of authority is to the effect 
that a vehicle is approaching an intersection from the right 
within the meaning of the Statute, and entitled to the right 
of way, when, on its left, on an intersecting street, another 
vehicle is approaching, whose driver, in the exercise of due 
care, would or should see that unless he yields the right 


cf way the vehicles might or would collide. 


The substance of the testimony of appe-lee as to how 
the accident occurred, is as follovs:- On the evening in 
question appellce burned cast on Tyentyeseventh street 
three blocks west or the intersection. She savs thav froia 
the time she turned cast until the cars collided she Was 
driving about fifteen miles per hour with all of her lights 
burning. When about 125 feet west of the intersection she 
says sho lcoked south and sav appellant's car coming north 
on State etrovt and it vas then about 450 feet south of the 
intersection, but she didn’t observe its speed, and that she 
didn't sce tho lights on his car vecause of the emvaniment. 
After seeing appelient's car at that point she says she | 
continued to approach the intersection at the same speed 
and didn’t look to the south again excont tuar Wuei sue vas 
eighteen or twenty feet from the eentoruee the intersection 
she glanced south rut did not see appeliant*s car. When she 
glanced south at that time she had reached the viest line of 


State stre2t. She says she then drove outo the intersection 
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TERM NO. 15. 


at the samc speed and when the front wheels of hor car vere 
about over the center of State street she sav’ appellant's 
car, that it vas lighted and it was thirty or thirty-five 
feet south of the the south curb of Tventy--seventh strect. 
She says that her car then moved about five feet and the 
collision occurred. In the brief interval in which sho saw 
the car before the collision, she says appcilant was driving 


forty~five or fifty miles pcr hour. 


The undisputed cvidence is that the embankment which 
she says provented her from sccing the lignts on eppellant's 
car, is but thirty inches higher than the pavement on State 
street. It is undispuced that a man starding on Tyventy= 
seventh strect, firenty foet west of the ccnter of the inter- 
section, can sec all ot tho pavoment on State street for 
ninc hundred fcet south of the intersection. From a point 
fifty fect west of the contcr of the intersection he can 
sce the east half cf the pavement on State strecv for 150 
or 175 feet south of the intersection. Appcllee sav appellant's 
car when she Was about 125 fect west of the intersection. 
She did not observe the speed of his car. Thero is no 
question but that if she had looked she could have scen his 
car at all times while she traveled that 125 feet. She 
knew his car was epprcacniug the intersection, au ae drove 
125 feet without again looking tc see where it was or at 
what speed it was going. When she reached the vest sice of 
the intersection she says she glanced to the south bui did 
not sce anpellant's car. There was nothing to obstruct her 
view and she ofrered no excuse for not sesirg it. It clearly 
appears tiiat she entered upon the intersection without 


making any observation as to Where anpellant's car was or 
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TERM NO. 15. 


the speed thereof. There is no escape from the conclusion thet 
if she had exercised ordinary care for her orm safety she 
would have seen that unless she yielded ths right of wa 


the vehicles might or would collide. That deirg trve she i 


» 


Ss 
guilty of contributory negligence whici. proximately caused 
her injury. That is our conclusion from a consideration cf 


her own testimony... 


fippellant says that he was driving north on State street 
with his headlights burning, at about twenty cr twenty-five 
miles an hour, and when about one hundred feet south of 
twenty=seventh street he applied his brakes slightly and 
slowed down tc about eighteen miles an hcur. Ee tuen sav a 
car approaching from the vest on ‘tventy-seventh street 
about four or five hundred Peet west of the intersection, 
and the headlights on that car were lignted, end as he 
got ready to go over the intersection he again looked to 
the west and saw the same car and it vas then about a 
block west of the intersection. That there vas no other 
Car, With headlights bux rning, west of the intersection at 


that time. He says that when he was about three-fourths 


Vv 


a. 


of the way across the intersection he again glanced to the 
left and saw appellce*s car fer just an instant before the 
collision and thai appellee had no lights on her car, The 
lighted car, which appeilaut says he saw vest of the inter- 
section, was driven by the witness Schinazi. that witness 
Says that when hs tras tro blocks wect or tho intersection, 

he sav appellant*s car about 450 reet south ot the intersect 
ion, and that the headlights on anpellant's car were burning. 


He also testified that appellee passed him 51x hundred or 


seven hundred feot west of the intersection oud that when 
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TERM NO. 15, 


she did so he observed that neither the headlights nor the tail 
light on appellee's car were lighted and that appellee was 


driving forty or forty-five miles an hour. 


We find no evidence in the record legally tending to prove 
that just prior to and at the time of the collision appellec 
was in the exercise of duc care and caution for her own 
safety. The Court should have allowed appellent's motion for 
a directed verdict and it is our duty to reverse the judg-=- 
ment with a finding of facts. fAmerican National Bank v. 


Wollard, 342 Ill. 148-157, 


REVERSED. 


the: clerk will dnsert 
in the judgment the 
foliovinge: “The: Court 
finds that appcllec was 
guilty of contributory 
negligence which was a 
proximate cause of hor 
injurics." 


Not to be reported in full. 
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TERM NO. 21. AGENDA NO. 235. 
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RINARD BANKING COMPANY, 
Appellee, 


iPPEAL FROM WAYNE 


Ve CIRCUIT COURT. 


He. J. CUNNINGHAM, et al, 
Appellants. 


BARRY, P. J:= The questions involved in this case are 
identical with those in First National Bank v. ii. J. 
Cunninghan, et al, and the opinion this day filed in that 
case is controlling in the case at bar. The decree, in-so-= 
far as it affects the rights and interests of Zelma 


Cunningham, is reversed. 


REVERSED. 


Not to be reported in full. 
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APPELLATE COURT. ; 
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FOURTH DISTRICT. of t hu (3g 
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TERM NO, 3. AGENDA NO. 3e 


JOHN MANN, 


2677 re ¢ eS 
w XY € at @LAG iD 3 0 


APPEAL FROM CIRCUIT COURT 


‘a 


Appellant, 


VSe 


SERETTA MANN, OF 


Appellee. 


ee ee See er 


WAYNE COUNTY. 


EDWARDS, Ji= On April 20, 1919, Seretta Mann, appellee, 
and John Mann , appellant, were married, They lived together 
until 1926, when they separated for a short time, after 
which they were reconciled and resumed cohabitation until 
1927. During that year she again left the home, filed a 
bill for divorcee, alleging cruelty, and once more they 
composed their difficulties, living together until July 23, 
1931. On the last mentioned date she, for the third time, 
left, and shortly thereafter instituted this suit, Tvo 
children were born of the marriage; a boy now of the age 


of nine years, and a girl of five. 


The bill charges extreme and repeated crucltys Appellant 


=~lL» 


i 
(i 
: 
- 
/ 
Te 
Riss 


















QI0UTLI «6% «TATE 
»TAVOO HTASIALIA 
THLATaTA HPAUOT 


PONE wt ore sapere eo 
3 


etl ,MAMT YAM 


a NE tr RE ORANG OE At OT A eS tN 





7) 


oS 9D) ATIMDA . oS 90M MART 


AM OG 


,aodLoaga ee 


5: 
0) TIUDATD MOY LaTats | oF i 
re) @iiAM ATTA a 
et oe eee oo LLoaga | ayy: 
e! WUD WY AW ( a er a 
x Hy. 
By. 
e. 
eOufleqce gnmsll siteteS gelel OS Liaqa a0 eth ,a0HAWan a 


stogof bevil yor? ,Ssitten eter .Woelleqds ,aneM afotl has 
cofTa ,entt Jroda e to? botatsqes fodt mod GOL Litad 
Litas nottettdedoo bomveet bas bollonooot ere Vout Hoke 
& bolit ,s.1d oft Jtel ateie ode taoy Sent oukrod o9OL 
Yois eto send Sis .viloore arlpoal ia ,oot0v Eb 0% irks 
ees Yiu Lida todvonot qoivil ,settivol%i1b atone boaogmos q 
,o08 of Gb Sopohvaom taal oft 0 » Leet a 


qoudk? brtdt oli x0 


T .tiuva wiht Dotuittaat tod teeth yitroda bas «ttef 
fit lo won yoo 9 jonelatant ont to uted erow negbiidal 


ecvil to Into s bas gateey cata to 


taolloqgg. eyilouro botaovst baa omottxe sentedo LLid oft 


e ; j , i . 
i i 





; 


TERM NO. 3. 
answered the bill, filed a cross=bill charging appellee with 
adultery, and also that she, in conspiracy with one — 
Kinney, attempted the life of appellant. The cross-bill was 
answered, and the cause heard before the chancellor, who 
decreed appellee a divorce as prayed for in her original 
bill, awarded her the custody of the children, subject to 
the father's right of visitation; also made her an award of 
alimony, and dismissed the cross bill. Appellant has 
prosecuted this appeal, asserting that the proof did not 
justify a finding that he had been guilty of extreme and 
repeated cruelty; that the evidence established the fact 
that his wife had comnitted adultery with Kinney, and that 


the tivo had attempted his life by poisoning. 


The only questions raised are the sufficiency of 
the proof to justify the chancellor's findings. We shall 


consider them in the order in which they are argued. 


Appellee testifies to many acts of physical violence, 
which she states were inflicted upon her by appellant, 
such as striking her with his fist, whipping her with a 
wet cloth, pinching her limbs until blue marks showed, 
knocking her off a table when she was cleaning an electric 
light fixture, beating her upon the arm with a granite 
wash pan, and threating to kill her. She is corroborated, 
as to a part of such acts, by the testimony of Russell 
Mann, the nine year old son of the parties, who testified 
fully as to witnessing the episode when.she said she was 
knocked off the table by appellant; also as to his 
striking her with the wash pan. She is further supported 


by the testimony of Susan Owens, her aunt, who stated that 
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TERM NO. 3, 
appellee exhibited to her the blue marks upon her limbs, which 
she claimed were caused by the violence of appellant, All of 


these acts of violence were denied by the latter. 


The proof on the part of appellee, if true, established 
acts of physical violence towards her, by appellant, of a 
character producing bodily harm, and were sufficient to put 
her in personal danger and render cohabitation unsafe. This 
constitutes extrenie and repeated cruelty. Lipe v. Lipe, 

327 Ill., 39. We think the chancellor was warranted in finde 
ing that appellant had been guilty of extreme and repeated 


cruelty as charged in the original bill of complaint, a 


Much testimony was adduced by appellant to sustain his 
allegation of the wife's adultery, and the claimed attempt 
upon his life, The evidence upon these matters was circume 


stantial and voluminous. 


It appears that the Mann residence was located upon a 
state paved highway, the house being back from the road 
about fifty feet, That there was much traffic over this 
thoroughfare, at least one car passing every minute. That 
about a hundred yards from the dwelling was a store and 
filling station, largely patronized, and that from the 
store to the house the view was unobstructed. That in the 
rear of the house, about one hundred and twenty-five feet 
distant, was a building, used by one Tice as a cleaning 
and pressing establishuent, and which likewise had a clear 


view of the house. 


Kinncy, the co=respondent, was a married man, who lived 
about a mile from the Mann residence. He was a barber by 


trade, who operated his business at his home, Appellant was 
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TERM NO. 3. 

a patron of Kinney, visiting him for tonsorial service once 
or twice a week, The latter purchased butter and milk from 
the Manns, coming for same every day or so. The families 
were friendly and visited back and forth, Kinney had worked 
some with appellant in the grading of roads,.. 


the 
Much testimony was introduced to show that Kinney visited/ 


Mann residence frequently, in the absence of appellant, and 
remained for considerable periods, All such testinony 
discloses, however, that he went there openly, and in the 


day time, with no attempt at concealnent. 


It further appears that in the Mann residence there was 
“a pump, where men of the neighborhood vere accustomed to 
eo for a drink of water, entering unannounced through the 
unlocked kitchen door. That on tivo occasious men so entering, 
round appellee ard Kinney in the house; one stating that 
the latter was standing in the bedroom door, with his 
hands on the casing, and that Mrs. Mann was near bye The 
other testified that he came in and found them both stand- 
ing in the same room, with the furniture removed, as 
though some work, such as vapering or painting, was in 
progress or preperation. The proof further shows that about 
such time Kinney had been engaged by appellant to assist 
in paper hanging, and that he did some work of that 


character. 


A young girl testified that she sai/ appellee and Kinney 
standing in the kitchen door, in the act of embracing and 
kissing. Another witness stated that while sitting in the 
yard, in Kinney’s Car, waiting for him, the latter cane 
out of the front door, and as he did so, he kissed Mrs. 


Mann, There was further evidence to the effect that while 
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TERM NO. 3. 

appellee, appellant, Kinney and the witness, were sitting 
around a small table, about two and a half feet square, 
playing cards, that Kinney and appellee indulged in some 


indecent familiaritics,. 


Both Mrs, Mann and Kinney deny any improper relations, 
and deny all the acts of familiarity above referred to. Both 
admit that Kinney came to the house, but claim he never 
remained over ten minutes at any one time. Both deny any 


conspiracy to poison appellant, or any attmompt to do SO. 


It is the law that adultery may be, and usually is, 
proven by circumstantial evidence. Ho.over, it is the 
cstablished rule that where a wife is charged with such 
offence, before a decree is warranted, the evidence must 
clearly and affirmatively convince the mind that actual 
adultery was committec; the carnal act being all that lays 
the foundation for such a decree. Hoef ve Hoef, 325 Ill., 
170. Blake v. Blake, 70 I1l., 618, It has been said that 
"in weighing the effect of such evidence, it must be so 
clear and strong as to carry conviction of the truth of 
the charge, aud if it does no more than raise a suspicion 
of chastity, it is insufficient, and the circumstances must 
iead to it not only by a fair inference, but aS a necessary 


conclusions" 9 Re Co Le, 529, Sec, 106- 


The evidence of acts of familiarity, as avove outlined, 
scems to lack probative force. That these people would, in 
the day time, opealy, almost publicly, stand in an open 
door and indulge in domonstrations of arfection, in plain 
view of others, borders on the improbable; also, that they, 


scated at a card table, in close proximity to the husband, 


aSe 
















J Sop youn ,inelloqqa , selleqqay 


e fo 3 tvodos ,oldst} [lane es bavots 


fs bie vor if ,nbteo antyald 
* i ; r G4 Li AK t fraosehnl 

! { my | { LIB 2h { 
‘ rs fl ifi i i 8 Yeoh Bas 


@ PALS iy oc onigo Worl Sait timha 


Md ee) 
On tis 3 wiinorlo Yd moyotx 
fun bodaiidetas 


; oy a agioah 8 otoTed ,eatetio 


,fv ib 4 
re) 
” aT is 
r - . 
} mo” e+ eee | ¥ iv itp > 
» 
d f 
afyy 
} . } atl 4 4) MMP Ad 


ta bae-teeke 

90b th Th Sie gottsde ely 
,tcotoltrwant al tf gytivasdo. To 
i tiet 8 xd v fos fom $f of Saad 


fr ; r Y "y ¥ 


G " wotaut ofog 


o% Io oomoblive oft 

P euotok itedorg aool-od antooa 

Viortd aontls g¢lgoqo ,omtt yeb ons 
t>? enoliortenoneh al entvbat See took 


19 avebiod erento to Toke 








‘ [o at ,ofds? biao 2 Sp botaos 
y ‘ 
. if 
i ny i 
ou ' ue i 
so A 
aN a ni 





TERM NO. 3. 

would indulge in indecent gestures, is unlikely, Further= 
more, the physical facts, as testified to by the witness, 
were such that it would have been all but impossible for 
him to have seen the acts he mentioned, even if they had 
taken place. Moreover, that these parties should meet in 
broad daylight, in the home of appellee, and there commit 
adultery, with the danger of detection by parties who 
customarily came through the unlocked door, unannounced 
and without warning, as showm by the evidence of the 

tio witnesses who entered and found appellee and Kinney 
in the house, and with the children playing about and 
liable to cone upon them at any time, is contrary to the 
usual course of conduct of parties who have the adul-= 
terous disposition and seek an onportunity for its grati~ 


fication. 


We think the chancellor, upon the record, was justified 
in finding that the proof did not “convince the judicial 
mind affirmatively that actual adultery was committed," 
Blake v. Blake, supra. Besides, the proof on the question 
was conflicting. The witnesses testified in open court, 
and the trial judge had the superior opportunity of seeing, 
hearing and observing their demeanor, and thereby determining 
their credibility. Where such is the fact, his findings will 
not be disturbed on review, unless manifestly against the 
Veight of the evidence. Lewis v. Lewis, 516 Ill., 447. City 
of Quincy v. Keuner, 304 I11L,, 308. We cannot say that the 


chancellor vias wrong in his conclusions, 


We have with care examined the evidence upon the ground 
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TERM NO. 3. 
of attempting appellant's life by poisoning, and do not find 


the proof would sustain the charge. 


It is our conclusion that the decree represents the equity 


and justice of the cause, and it will be affirmed. 


Decree affirmed. 


Not to be reportede 
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AGENDA NO, 15, 
) % > 37 | c 
in Error, j a 6 beAe ws 
) 
) 
ERROR TO COUNTY COURT OF 
BOND COUNTY, 
) 
) 
) 
) 


EDWARDS, J:= Plaintiff in error was found guilty, in the 


County Court of Bond 
Information charging 
act. The first count 
intoxicating liquor; 
intoxicating liquor f 
that he unlawfully Big 


PULDOSES. 


The court, upon th 


County, upon three counts of an 
violations of the Illinois Prohibition 
alleged that he unlavrully sold 

the second, that he unlawfully possessed 
or the purpose of sale; and the third, 


rnished such liquor for beveraze 


e jury's finding, sentenced plaintiff 


in error, upon the first count, to pay a fine of 1200,00, 


and upon 


the second and third counts, comiitted him to the 


Tllinois State Farm for the period of three months on cach 


count, the sentences to run consecutively. This writ of 
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TERM NO. 6. 

error seeks to reverse such judgments, and assigns as grouncs 
that the proof does not sustain the same, and that the 

court erred in the giving and refusal of instructions. There 
Vas a motion for a new trial. However, the bill of except 
ions does not show that the court ruled upon sauc, or, if a 


ruliug Was made thereon, what it was. 


It is necessary, in order to present for reviow the 
question of the sufficiency of the evidence to sustain the 
verdict and judgment, that plaintiff in error move for a 
new trial, and, if the court overrules such motion, that he 
except to the rmling, and then include the motion, order 
cverruling saiic, exceptious to such ruling, and the ecvi- 
denee, in a bill of exceptions. People v. Leonardi, 558 
Til,, i777 Poople v., Gabrys, 529 Tlle, 1O0isg The bill of 
exceptions fails to show that the court ruled upon the 
motion for a new trial, or that plaintiff in error excepted 
thereto; henee the qucstion of the sufficiency of the 
evidence is not saved for review, The common law record, 
copied by the Clerk of the trial court, shows that such 
motion was filed and overruled, This, however, is not 
sufficient to Save the point for the consideration of a 
reviewing courte People Ve Faulkner, 248 Ili., 153, Call 
ve People, 201 Ill., 499, Upon this record the matter of 
the sufficiency of the cvidence, is not open to our 


consideration. 


nm 


Complaint is made of the giving of tro instructions for 
the People, and the refusal of somo for plaintiff in error. 
While this is alleged as ground for a nev trial, in the 
motion filed for that purpose, the ruling upon whieh, as 


previously observed, is not shown by the bill of cxccptions, 





CY | f ee “ 8005 


‘ A «- L ? . 
+ 
, 
* , : i 
aye 
+ t . 
’ 5 
J So i 
j t eae . } 
e 
aa i tf 
‘ ‘ 
a 5 
e 
° { ’ ¢) ’ 7 
, { * 4. @ 4 ie 
I 7 a) } 
e qe e- . of 
} 
‘ ‘ 
ei 
; } LoOhG 
‘ ¥ | ; 
veo . € i J } 1 
) ? *h 
a sot ‘ Bm e pe hea Pe ad ‘ 
‘ ie a ite 
; et { eetil 
{ j . vf b 
it 


: Taawion ts gokgeot ot 
‘ ror” ' Lia fr atdt oftiw 


; ,oaont id \t BolLt noLton 


} 








TERM NO. 6. 


yet same covld have been questioned without a motion for a 
new trial. Yarber v. C. & A. Rye Coe, 235 Ill., 589. The 
matter of the correctness of the ruling in regard to such 


instructions is therefore properly belore this vourt. 


The fourth instruction for the Peonle told the jury that 
a verdict of guilty, under the third count of the Informa~ 
tion, might be returned if the proof showed beyond a reason= 
able doubt that plaintiff in error did unlawfully furnish, 
for use as a beverage, intoxicating liquor, to-it: whisky, 
ecrmonly called "mule," containing more than one-half of 
one per cent of alcohol by volunc, without having a permit 
trom the Attorney General so to do. The only criticism madc 
is that "mule" is not one of the liquors specifically for- 
bidden by the statute, and hence the instruction should 
heve required the jury to find that it was intoxicating in 


fact, and fit for beverage purnoses. 


Sec. 2, Che 45, Cahill's Statutes, provides that the term 
"intoxicating liquor" shall be construed to include, among 
others, whisky. The instruction exvressly limited the 
liquor to whisky, and did rot deprive it of its character 
as such, by referring to it by some other term with whicn 
it might be synonymous. We think the instruction vas intend- 
ed to charge, and did charge, the sale of whisy, which is 
Within the statutory inhibition, There was no error in 


giving the instruction. 


Plaintiff in error, in his third refused instruction, 
asked the court to charge that whis!zy, -cormonly called 
"mle", is not one of the statutory prohibited beverages, 
and that to coustitute it such, there must be evidence that 


it is in fact intoxicating. For the reasons stated in 
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TERM NO. 6. 


relation to the giving of People's fourth instructicn, we are 


of opinicn that this instruction vas properly refused. 


Peonpie's instruction number three, which related to the 
second count of the Inforvation, charging unlevwful possession 
of intoxicating liquor, informed the jury that possession of 
intoxicating liquor by one not legally permitted, under the 
Illinois Prohibition Act, to possess liquor, shall be prinxa 
facie evidence that sane is kept for tne purpose of violating 
such Act, and that the burden of proof is upon tne pos-= 
essor, in any action concerning same, to show that the liquor 
was lawfully acquired, possessed and used. iiere, dePendant 
controverted the fact of possession, and tne evidence on 
the question was conflicting. Where such is the situation, 
it.is error to inform the jury that the defendant, if he 
makes a defense, tmst overcorie the rrima facie case. People 
vs tucCurrie, 557 T1l., 291. People Ve Tate, 516 Tiles, 526 
The court erred in the giving of the Peovle’s third instructe 


ion. 


Plaintiff in error's refused instructions, numbers one and 
to, were both in relation to the second count of the 
Information, and as the cause vill be reversed and remanded 
as to such count, it is rot necessary to consicer or discuss 


tier. 


Upon the record, wwe are ov opinion that the judgrents upon 
the first and third counts of the Information, were justified, 
and they will be affirmed, 

For the giving of People's erroneous third instruction, 
relating to the charge under the second Infoimation count, 
vlaintiff in error was not fairly tried as to such count, 


and the judg:ent i:zposed thereon will be reversed and the 
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cause, as to sarc, renanded. 


Affirnec in part, reversed and remanded in part. 


Not to be reported in full. 
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AMMA R AYBOURN ) 
ippcilee, 
APPEAL FROM CIRCUIT 


VS. 
COURT OF WILLILMSON COUNTY. 


MARION BUILDIIG ¢ LOAN 
ASSOCIATION, 
ippeltant. 


ee ee ee See se 


EDWARDS, J:= imma Raybourn, appellec, some years ago, 
the exact time not being shown, became a holder of stock in 
the Marion Building & Loan Association, having invested 
3600.0C therein. It appears that, her stock having mavured, 
same was worth 600,00. She testified that the secretary or 
appellant advised her of this fact, and that she could get 
her woney. She further testified, without objection, that 
When she went to procure the same, the secretary asked if 
she 7ovld loan it to the Association, et seven vor cent 
interest, and she informed him she was willing, and would, 


if agreeable to appellant, add 200.00 thereto; that the 
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TERM NO. e4. 


suggestion being satisfactory, she drew ‘200.00 from the 
bank, delivered it to appellant, who sjave her thercfor a 
certificete showing that she was the ovmer or ten shares of 
stock in the Association, each share of the per value of 
$100.00; that she waived rishits of participation lu tue 
general profits of the latter, aad tias to receive seni-~ 
annual interest at the rate of seven per cent. It vas further 
provided by the certificate that same was subject to withe 
draval, by cither party, upon six months® notice, and that 
the rate of interest should not exceed the net carnings of 


the Association. 


She further testificd that later, and on December 7, 1927, 
she surrendered the certificate and reccived in exchange 
another like it in all respects, except the withdrawal 
provision, which was changed to thirty days, and that 
the interest should be six per cent, though a pen was 
dratm through this latter item. It appears by the indorse-= 
ments that on said montioned date she was paid {10,00 to 
cover intcrest to December 1 of that year, Every six months 
thereartter, sinilar paynents, in the sum of (330.00 cach, 
were made, until Deecmbor 10, 1950, then she received 
320.00 as interest to the first of such month. She gave to 
appellant a thirty days notice of withdratvial, which she 
stated its agent said vould be sufficicnt, and upon 


refusal to pay, instituted this suit. 


The declaration consisted of the common and tivo special 
counts; the first of which averred her nolding of the 
certificate, that she gave notice of withdraval according 
to its torms, and appellant*s rofusel to pay. Tle second 
charged the transaction was a loan, and that sho vas, to 


appellant, a.creditor. 


~2@ 








TOGRM NO. 24. 


There was pleaded the general issue. The cause Was 
submitted to the ccurt upon the testimony of appellee, as 
outlined, and said certificate. No evidence was offered by 
appellant, nor were any propositions of law subiniited by 
either party. The court gave judgment in favor of appellee, 
for $1,070.00,- the face of the certificate and the 
accrued interest, making a specific finding that the relat- 
ion of debtor and creditor existed, and that the transaction 


vas a loan. Appellant has appealed from the judgment. 


The first ground urged for reversal is that tne court 


erred in holding azpellee was a creditor of appellant. 


The certificate is unambiguous and readily understand- 
able. Appellee's testimony shows that she knew its con- 
tents, and that. no fraud was practiced upon ier. She 
accepted the docunent without protest, retained it from 
December, 1927, to Decenmber, 1950, making no objection, and 
received the semi-annual interest payments as tacy fell 


due. 


© 
n 


The instrument, upon its face, informed her that she ¥ 
a share-holder in appellant, and that her name appeared 
upon the corporate books as such, and not as its creditor. 
It further advised her that she would receive interest, 
only as warranted by the net earnings of the Association, 
which might be variable or indefinite, while in the case of 
the ordinary loan the interest rate is lied and certain. 
Appellee, we think, having accepted the certificate knowingly 
ana frecly, with an understanding cf eis terms, and retaining 
it without objection for three years, during which tine she 
received its substantial bencfits, adopted the instrwicnt as 
the written evideice of her contract, and that its provisions 


constitute the agreement of the parties. 
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TERM NO. 24, 

The certificate, with the exception of the thirty day 
withdrawal clause, was one which appellant was authorized to 
issue by the provisions of Section 222 and 224, Chapter 32, 
Smith-lturd Revised Statutes, 1931, and would, when issued 
and accepted, constitute a valid contract between the parties. 
We think her relation to appvellant was that of stockholder, 


and not creditor, 


4, further contention of appellant is that if such be the 
fact, then appellee has no ground for recovery, for the reason 
that she failed to prove the statutory pre-requisites to a 
stockholder*®s right to withdrawal, as set forth in Section 
220, Chapter o2, Smith<iiurd R. S., 1931, which provides, 
among other things, that stoclholders? withdrawals shall 
be paid in the order in which demands therefor are filed, 
and shall only be paid if there be money in the Association 
treasury applicable to their satisfaction. No objection of 
this nature was made in the trial court, and under the 
rule of Prairie State Loan Asstn. ve. Gorrie, 167 Ill., 418, 
cannot be first raised upon a review of the case. More= 
Over, it was heid in St. Louis Loan & Investirent Co. v. 
Yantis, 173 Ill., 321, that such matters are those of defense, 
and the plaintiff is not required, in the first instance, 
to make affirmative proof in regard to the saric. The point 


is not properly before this court, 


Appellant also urges that the clause of the cortificate, 
giving right to withdraval upon thirty days* notice, was 
ultra vires the Association. This question was likewise not 
raised in the trial court, and under the authority of the 
Gorrie case, supra, is not open to our consideration. 
Futhermore, a corporation can only invoke ultra vires as a e 


defense when it has specifically pleaded sane. Lake St. El. 


when. 
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TERM NO. 24, 


Re Re Cow. Ve. Carmichael, 184 Tll., at page 551. McLean Co~. Ve 


Sidebottom, 178 N, Ee Re, 284, (Mass.). 


The reeord contains no evidence that appellant vas 
insolvent at the tine notice of withdraval vas given, nor 
when the suit was brought; hence, under the authority of 
St. Louis Loan ¢; Investment Co. v. Yautis, supra, appellee 
vias entitled to bring and maintain her action upnen refusal 
of appellant to pay the Withdraval of stoel, and the proper 
renedy is assutipsit. Prairie State Loan 4ss'n,. v. Gorrie, 


supra. 


Upon this record ve are cf opinion that appellee was 
entitled to a recovery, as a withdraving stockholder, for 
the face of the stoc’: certificate and the accrued interest, 


end the judgment is affirmed. 


LFF TRIAD ° 


Not to be reported in fulle 
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TERM NO. 96 AGENDA NO. 5. 
, ) oh LP? ry ~¢ — 
EMMETT E, MIDDLETON, * @2d¢eLA. 630 
Appellant, ) a 
) 
VS. APPEAL FROM CIRCUIT COURT 
| OF 
NORTH AMERICAN PROTECYIVE | = 
ASSOCIATION, : \ MARION COUNTY. 
Appellee, ) 
) 
) 
) 
) 


FULTON, J:= This is a suit in assuupsit against the 
Appellee to recover on a volicy of insurance issued to the 
insured by the North America Mutual Union payable to 


Appellant. 


The case was tried before the Court, a jury having been 
waived by agreement of the parties, and upon a consideration 
of the testimony, the issues were deteriuined against the 


Appellant, and judgnent entered for the sppellee, 


Appellant by this Appeal seeks to reverse the judgient of 


the Circuit Court of Marion County. 


The declaration alleges that the North 4merica Mutual 
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TERM NO. 9. 
Union issued a policy of insurance upon the life of Mary 
Angeline Daniels, a sister of Appellant, agreeing to pay 
Five Hundred (8500.00) dollars in case of the death of the 
insured; that all contributions and assessnents on said 
policy had been paid by Appellant; that the North Jmerica 
Mutual Union, on or about August 15th, 1927, continued 
its corporate existence and re-incorporated under the nane 
of Appellee and took over all of the assets of, and were 
now doing business with the assets of the said North America 


Mutual Union, 


That Appellee notified the Appellant of the cancellation 
of the policy in yvestion, on account of the change in the 
law of insurance after January 1st, 1928, and that thereby 
Appellee waived all provisions of the policy. That Appellee 
sent a notice to irpelleant on or about February 7th, 1928, 
requesting that the insured reeinstate her policy in 
Appellee Company, but that insured was then unable to 
re-instate in said Cotpeny; that on account of said cancell~ 
ation and waiver of all notices by Appellee, the Appellant 
did not send notice of the death of said insured but brought 
suit on the policy. To this declaration the plea of general 
issue was filed together with a special plea, duly verified, 
denying the execution by Appellee and delivery of the 


policy of insurance sued one 


The essential averments of the declaration in controversy 


and which it was necessary for Appellant to prove were: 


First: The re-incorporation by North America Mutual Union 
under the name of Appellee, North American Protective 


Association; 
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TERM NO. 9. 


Second: The taking over of all the assets of the North 


America Mutual Union by Appellee; 


Third: The cancellation by Appellee of the policy sued 


upon which was issued by the North America Mutual Union; 


Fourth: The request on the part of Appellee to reinstate 


the insured in North American Protective Association, 


There is no testimony in the record that will support 
these averments. The Charter of Kppelee shows that it is 
a re-incorporation of an old Mutual Corypany incorporated 
under the name of United States Benefit Coupany, whereas 
the proceedings filed in the Circuit Court of Sangation 
County to dissolve the North America iutual Union show |. 
the appointment of a Receiver, the adninistering of the 
assets of the corporation by the Receiver and the decree 
of dissolution. This proceeding shows conclusively that the 
distribution of the assets were placed under the administra- 


tion of that Court. 


It is true that some of the officers of Appellee had been 
interested in the North America Mutual Union and other 
companies and that agents of the Appellee had instructions 
from its President to solicit new policy holders from the 
ranks of the old North America Mutual Union, after it had 
gone into the hands of a Receiver, but none of this testi- 
mony could be construed as evidence of a re-incornoration as 
charged in the declaration, or as a transfer of the assets 


from the North fmerica Mutual Union to Appellee. 


Reading the Exhibit introduced in evidence to show cancella-= 
tion of the policy by Appellee clearly shows the notice to 


have been written by the North Anerica Mutual Union and that 
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TERM NO. 9, 


Appellee was not in any way connected with it. 


The other Exhibit relied upon to show a request by 
Appellee to re-instate the insured in North American Protect- 
ive Association was merely a letter extending the insured 


special privilege of taking out a policy in the Company. 


At no place can we find evidence sufficient to sustain the 
material averments of the declaration and there Was nce error 
comitted. by the Court in passing upon the written propositions 


of law subriuitted. 


The judgment cf the lower Court will be affirvied. 


APTIRMED. 


é 


Not to be reported in fullws 
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TERM NO. 17. AGENDA NO. 20. 


2671.A. 62a! 
~ meise VU 5) i 


JOHN JAVORCHIK, 
Appellee 


VSe APPEAL FROM CITY COURT 
OF MARION. 
McKESSON=-SCHUH DRUG 
COMPANY, a corporation 
Appellant. 


ee eee ee eee” Se tee 


FULTON, J:= This is an action of trespass on the case for 


personal injuries arising cut of an automobile collision. 


On a trial before a jury a verdict was returned in favor 
of Appellee in the sum of Two Thousand ($2000.00) dollars. 
After motion for new trial was overruled, judgment was entered 
against Appellant on the verdict and this Appeal is prosecuted 


to reverse said judzment, 


ht the time of the accident Appellee was riding as a 
guest in an Oldsmobile Coupe which collided with Appellants 
Reo Truck. The declaration contained tivo counts. Both 
counts allege that the collision occured at a point in 


Johnston City, Illinois, where State Route 37 crosses and 
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TERM NO, 17. 


intersects Broadway Street, a paved street in Johnston City, 
and that the date of the collision was December 26th, 1920, 


at seven o*clock P. Me 


The first count recites the exercise of due care on the 
part of Appellee and then charges the sppellant, by its 
servants with driving its truck in a southerly direction on 
Route 37 across Broadvay Street "so carelessly, negligently, 
recklessly, wilfully and wantonly at an excessive rate of 
speed, having regard for the traffic and use of the way 
then and there existing at the sneed of, to-wit: forty -® 
uiles per hour" and that as a result of such negligence, 
recklessness, wilfulness and wantonness the Appellants 


truck ran into the Coune in which Appellee was riding, etc. 


The second count charges negligence in driving at a rate 
of speed that was creater than was reasonable and proper, 


in view of the traffic and use of the Way. 


At the close of Appellee*s evidence and again at the close 
of all of the testimony, Appellant moved for a directed 


verdict generally and as to each count. 


The Appellant first urges the defense of contributory 
negligence on the part of Appellee, but, if he is entitled 
to recover under the first count which charges wilful 
and wanton conduct, contributory negligence is not a defenses 
It is therefore necessary to determine first whether the 
proof supports the charge of wilful and wanton conduct 


alleged in the first count of the declaration, 


The testimony cf the witnesses Page and Lovman, who were 


driving North on Route 37, and met the truck just North of 
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TORM NO. 17. 


the intersection fix the speed of the truck at fron thirty 
to forty miles per hour. The Appellee and the witness Morris 
with whom Appellee was riding testify they did not see the 
truck until it vas about eight 25a distant from them and 
fix the speed at from thirty-five to forty-five miles per 
hour. Bruner, the driver of the truck for Appellant stated 
that he vas driving about twenty-five miles per hour and 
slowed down a trifle for the intersection; that there was a 
governor on the truck which limited the speed to not over 


thirty-five miles per hour. 


The witness Morris further testified that he had stopped 
his car at the stop sign con Broadway sone thirty to sixty 
feet East of the Easterly edge of Route 37, and from that 
point had proceedec slowly up to and intc the intersection 
in second gear and at the rate of sbout five to ten niles 
per hour. Avpellauts car vas being driven on a State high- 
Way and under the Statute vas given right of way over cars 
crossing said highvay. Under this state of the proof it 
could hardilv be said that Appellant was cuilty of any 


wilful and wanton conduct. 


The. . mere fact, in and of itself, that a train or car 
is driven at a speed prohibited by law will not furnish a 
sufficient reason for holding that an injury Was? WLitul. ior 
wanton. Ruvisch VSe Knoebel, 2335 App. 526, citing Blanchard 
Vs. Ls Se & Me Se Railway Company 126 Tll. 416, Illinois 
Central Railvay Company, vs. Eicher 202 Ill. 556. Many 
later decisions have followed and affirmed this principal 


of law. 


While the question of wilful and wanton conduct is usually 


entSine 


TERM NO. 17. 


one for the jury to determine, there was no testimony sub-= 
mitted to the jury in this case from which they could 
reasonably find the conduct of Appellant to be wilful and 


wantone 


The Court should have granted the motion to find the 


Appellant not guilty under the first count of the declaration. 


If the evidence did not support a charge of wilful and 
wanton conduct then contributory negligence could be inter= 
posed as a defense. The testimony cf Appelice clearly shots 
that he was riding as an invited guest on the rignt side of 
the drivers seat in the Morris automobile. knowing that 
the driver was apvroaching Route 37 which, he was entirely 
familiar with, that the car in which he was riding stopped 
at the stop sign some thirty to sixty feet East of the East 
edge of Route 37 and then proceeded up to and across the 
intersection in second sear and at a slow rate of speed 
that he watehed a car approaching from the South on Route 
37 across the intersecction just ahead of them but that 
he looked South all the time and never sav Appellants 
truck until it was almost on top of the Morris car some 
eight fect avay; that he gave ne warning of any kind to 
Morris prior to that time and never looked torrard the North 
or paid any attention to traffic from that direction until 
just before the collision; that there Was no obstruction 
to the view North for quite a distarce on Route 37, from 
the Morris automobile after it stonped at a stop sign on 


Broadway. 


In Opp vs. Pryor, 294 Ill. 538, the Court said, 


"It was essential for the plaintiff to prove that 





TERM NO. 17. 

she was in the exercise of ordinary care for her 

own safety in approaching and going upon the crossing 
and she was not relieved from that duty because she 
was riding in an automobile. If she exercised such 
care any negligence of Ethel Shambaugh could not be 
imputed to her, but she would be responsible for her 
omm negligence, The plaintiff sat at the right of 

the driver in front, with at least equal opportunity 
to observe danger and the approach of the train and 
being bound to prove the exercise of ordinary care 
by herself, it was no less her duty than that of the 
driver to observe and avoid danger, if »nracticable, and 


to warn the driver." 


In Dee vs. City of Peru, 543 Ill. 56, it Was stated, 
"It is the duty of a passenger in a vehicle, where 
he has an opportunity to learn of the danger and to 
avoid it, to warn the driver of such vehicle of 
approaching danger, and he has no right, because 
some one else is driving, to omit reasonable and 
prudent efforts on his own part to avoid danger." 


We think the evidence of the Appellee conclusively 


shows that he did not exercise due care and caution for 


his own safety and that the verdict of the jury is manifestly 


against the weight of the evidence on the question of 


contributory negligence. 


For the reasons stated the judgment of the City Court of 


the City of Marion is reversed and the cause romended, 
Reversed and Remanded. 


Not to be reported in full. 
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TERM NO. 23, AGENDA NO. 14. 
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IN THE MATTER OF THE 2 6‘¢ L.A. O 
ESTATE OF HENRY (HEINRICH) 
ALBRECHT, Deceased, 


APPEAL FROM PROBATE 


een tee eee 


COURT OF MADISON 


HERBERT C, CROCKER, 
Administrator de Bonis non 
with the Wili Annexed, of 


) 

) 

) 

) 

) 

) 

) 

) 

COUNTY. 
the Estate of HENRY ALBRECHT, 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


Deceased, 
Appellant, 
VS. 

HERMAN ALBRECHT and 


FRITZ ALBRECHT, 
Appellees. 


FULTON, J:- This is an appeal from an order of the Probate 
Court of Madison County, Illinois, in the Estate of Henry 
Albrecht, deceased, dismissing a petition to sell real 
estate to pay the acount clained to be due Christian iLibrecht 
on a legacy. The record shows that Henry Albrecht died 
February 27th, 1885, leaving three sons and four daughters 
by his first marriage and three sons and cne daughter by his 
second narriage.e His wife Eleanore Albrecht also survived 


alpine 


On Mareh llth, 1885, the Will of the decedent was adnitted 
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TERM NO. 235, 
to Probate, and Eleanore Albrecht was appointed administrator 
With the Will Annexed, and duly qualified, A reading of the 
Will shows that the testator gave all of his property to his 
widow to divide aiiong his children as therein set forth and 


the material parts of said Will read as follovs:~= 


"I, Heinrich Albrecht, bequeath hereby to my lavful wife, 
Eleanore Albrecht, in case of ny death, my entire movable 


and immovable property under the following nenmed provisions} 


"First,=- In reference to the children of ny first marriage 
(he then lists therein legacies te the children of his first 


marriage) . 


"Second,=- In reference to the children of my second 
Marriage I direct that my lavful wife, Eleanore Albrecht, 
shall be authorized and required to divide as she desires 
ny total real and total personal property between ry tvo 

letter 
youngest sons, Herman and Fritz Albrecht when the f° is 
29 years old on April 4, 18985 my son Christien Albrecht, 
shall when he is 40 years old on the 20th of April, 1904, 


receive $500.00 then other provisions as to children of the 


second marriage). 


"Third,=- Should my wife, Eleanore Albrecht, marry again 
after my death, then v1y personal property shall be sold at 


auction to pay ry remaining debts. 


"Fourth,- In case ry surviving lawful wife, Eleanore 
Albrecht, should die without direction with reference to the 
division of my real estate between ny tivo youngest sons, then 
the Probate Court shall appoint an Adiinistrator to take 
charge of the real estate for my tvo youngest sons and when 
the youngest, Fritz Albrecht, is 25 years old on the 4th of 


April, 1898, it should be left to the tivo youngest sons, 























vitogoty afht.to Lhe 6¥s)y 2ovatact sat Tate avota ie. 
irovert aa tenbdine oti suo ebIVEb oF aon 


eravolie® eo baer L£iW hisa To et yad Iatrat sd edt 


ooTtst prval vir ot yoierTsr di gesueoed ~tleotd La x otraton wm" 
ii OTLIT HO Yi gfitseb VA To eane me nee gtoneale 7 


Zucdntaive bats yaicnmllels off tobm yitearotd ofdsevecirt Bere a / 


ty [ J iid ; p AE i os 40 f Si i. red fia Bink ais pve al) 


ese 


008 Vi. to aexvbiido. off oF aa PLE". at “¢bt0902" 
el va tent Peotkp I oped a 
aot! 5 ofe an obivib of bottypod bus boaltedivue ef Lista 


tt 


"o Vl noc Tied chiocotg Lonoateg Lotel bas feet fatot Vea 

- + ad . } q 

Tost ai Dh i 
. \ cg mit Jioord. SUiCd bag saietol ~anoa Fa egmuroy hi 


at 
on 
7 


etioeti lA attatu ane y (VAL .S [ita no blo @xesy ea in 
43 oes qhiTda Z iflUS% sit mo Blo eunoy O% Bf of Sed Li pre: ( a 
20 fe TtThira sf Se andflaervettu vtretivo weds 00,008 - evienes i 


. 9 (ep abetac ‘brroooe 


Minss vrie. gtdoetd£a evosesld ,etiv yr Bksor = bubs 
foutoy vl meAt _dtpob vA notte 


estdeb sotvitoatter wr Yor of soltous 


wy oonerston Ktiy moktoottbh Suodstip otf biuvoula «ospondt| 
. S Tag vey oF va uwcented etatay Leow wees 20 sobubys 


ote’ of iofstieiaiwbA as tatogqs [fede PAO otadort 


LOK) Die Sioa tagjaoy ot yo nok obatae Laer ait 





bfLo axeoy @& as 0 90 aE stin 


TERM NO. 256 
Herman and Fritz as they agree between themselves concerning 
the real estate I left behind as well as to the remaining - 


personal property." 


The petition of the Appellant avers that the legacy of 
3500.00 bequeathed to Christian Albrecht by the second 
clause of the Will has not been fully . paid; that there are 
no personal assets in the said estate with which to pay 
said legacy; that the amount due and unpaid thereon is a 
lien on the real estate devised under said Will to Appellees 
and prays for an order to sell sufficient of said real 


estate to pay the unnaid portion of said legacy. 


We ean find nothing in the text of the Will making the 
payrient of the legacies a charge upon the real estate, and 
nothing appears fron a reading of the instrunent which 
indicates an intention on the part of the testator to make 


the pecuniary legacies a charge on the real estate. 


In the case of Shuld vs. Wilson, 225 Ill. 936, tie Court 
said, "The rule is, that pecuniary legacies are payable out 
of the personal cstate of the testator, and unless made a 
charge against the real estate, where there is not sufficient 
personal estate to pay then, such legacies met abate, If, 
however, it appears froi the Will that it vas the intention 
of the testator to make the pecuniary legacies a charge on 
the real estate then the real cstate must be restored to, to 
nake up any dificiency in the payment of the legacies fron 


the personal estate." 


While we bolicve the order of the Covrt could be sustained 
on the proofs introduced at the trial, we arc convinced that 


the terms of the Will do not permit the Administrator to 
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TERM .NO.. 25, 


resort to the real estate for the paynent of pecuniary 
legacies and therefore the order of the County Court dismiss= 


ing Appellants Petition will be affirned, 


AFFIRMED. 


Not to be reported in full. 
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